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Befoxe Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Macpherson. 


C. HARTFORD (Puaintiz#) v. THB EAST INDIAN RAILWAY ' 
P COMPANY (Dsrenpants). , 


; Railway Company—Fire caused by Spark from Engine—Action for Damages 
`—Negligence— Statutory Powers. 

The East Indian Railway Company was incorporated under 12 & 13 Vict., 
c. xciii “for the purpose of making, and constructing, working and maintain- 
l ing” the East Indian Railway, “including all necessary accessory or convenient 
‘extensions, braaches, &c., as might be agreed upop between the Railway 

Company and- the East India Company; and by agreement between the 
2 Railway Company and thé East India Company, dated 17th August 1849, the 

Railway Company-was “authorized and directed to make and maintain such’ 
stations, offices, machinery and other works and conveniences connected with 
* the making, maintaining and working the railway,” and “to provide a good 

and. sufficient working stock of engines, carriages, and other plant and 
-machinery for working the said railway.” The plaintiff was the owner of 
- æ. piece of land adjoining the railway line at Kharmatta, a station on the 
Chord Line of the Company's railway, on which land was erected a bungalow, 
with -stables and out-houses adjoining. In an action brought by the plaintiff . 
‘against the Railway Company to recover compensation for damages occasioned 
by a fire caused by a spark from one of the engines of the Company, the 
plaint alleged want of due care on the part of the defendants in the manage 
ment of the line by allowing dry grass of too great a length to remain on the 


railway banke, and in driving their engines along the line without due | 


precautions being taken to prevent the expulsion of sparks. Held, that tha 
‘defendant Company was authorized to run locomotive engines on the lines of 

railway constructed by the Oompany ander the statutory powers given .to it, 
and, therefore, the Company were not liable for damage caused in working the 
line under gach statutory powers, without proof of negligence. Held also on l 
the evidence, that neither in the construction of their engines, nor in the 
condition of the railway banks, was any negligence shown on the part of the 
Company. 
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1874 «APPEAL from a decision of Pontifex, J., dated 22nd April 
Harrod 1874, 


Tur BAr Basr Guit to recover Rs. 6,500 as damages sustained by the 
RAILWAY Co. plaintiff by reason of the negligence of the defendants. The 
plaint alleged that the plaintiff was the owner of certain land 
and a bungalow with stables and other out-offices thereon, at 
Kharmatia, a station on the Chord Line of the East Indian 
Railway, which was in the possession, and under the manage~ 
ment, of the defendant Company; that, on 24th March 1873, 
by the negligence of the defendant Company, and the want of 
due care in the management of their line, the dry grasp, Which 
was allowed to remain on the railway bank, became ignited by 
sparks of fire emitted from one of their ‘ocoMtive engines, 
which was driven along the line without due precautions being 
taken to prevent the expulsion of sparks; and that the fire 
thereby occasioned spread from the defendants’ line of ‘railway 
ond banks into the plaintiffs land, which closely adjoined the 
line near the point where the fire originated, and set on fire 
some thatching grass which was stored thereon, .and thence 
spread to and destroyed the bungalow and out-houses belong- 
ing to the plaintiff, in respect of which the damages were 
claimed. : 

The defendants stated in their written statement that they 
were a corporation empowered by Statute to use locomotive 
engines on the line of railway in question;'that the engines 
employed by them were properly constructed, and such as they 
had a right to use; that they had used all due care in the 
management of their engines, and had not been guilty of any 

negligence in the use of such engines. The defendants denied 
that there had been on their part any want of due care in 
leaving grass on the banks of the railway, and that the fire by 
which the plaintiff’s bungalow was burnt down was caused by 
sparks frome their engines as alleged in the plaint; but they 
alleged the fire had arisen from the ignition, by some means , 
for which they were not responsible, of the thatching grass 
stored on the plaintiff’s land, and was thence communicated 
to the buildings destroyed. They further submitted that, 
even if the fire had originated on their premises, and from, their 
° ` 
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negligence, there was such contributory negligence on the part 
of the plaintiff as disentitled him from recovering. 

The defendant Company was incorporated under 12 & 
13 Vick, c. xciii, for the purpose of making, and construct- 
ing, working, and‘ maintaining the Hast Indian Railway, 
“including all necessary accessory or convenient extensions, 
branches, stocks, and works as may be agreed upon by the 
Railway Company and the East India Company; and also 
of doing and performing all such matters and things necessary 
or convenient for carrying into ‘effect the object and purpose 
aforeBaid ;” and by an agreement of 17th August 1849, entered 
into under that Statute between the Hast India Company and 
the Railway @ompany, and subsequently confirmed by the 
Imperial Government, the Railway Company was authorized 
and. directed to make and maintain such stations, offices, 
machinery and other works and conveniences (connected with 
the making, maintaining, and working the railways) as might 
be detmed necessary and expedient by the East India Company, 
and “ to provide a good and sufficient working stock of, engines, 
carriages, and other plant and machinery for working the said 
railway.” : i 

The material facts and evidence ‘are sufficiently stated in the 
judgment appealed from, which was delivered by 


PONTIFEX, J.—This case is almost the same in its circum- 
stances as the case of Smith v. The London and South Western 
Railway Co. (1), but with a difference to which I shall pre- 
sently refer. 

The plaintiff is the owner of a piece of land adjacent to the 
Chord'Line of the East Indian Railway Company, about two 
hundred and fifty yards nearer Calcutta than the Kharmatta 
station. Between such piece of land and the railway runs a 
public road about twenty feet wide, of which ouly the centre 
portion is used for. trafic. The plaintiff’s land was separated 
from the road by a wooden fence, and on such land; in & line 
proceeding east from the railway, stood a stable about seventy-five 
foot from the railway fence, then a bath house, and then, at some 
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1874 distance, a bungalow. On the morning of the 24th March 1873, 
Haurorp and for some few days previously, two heaps of thatching grass 
Tye East were lying on the land between the road and the stable. Opposite, 

Ramwax Uo. and to the west of the plaintiff's land and the public road, the 
defendants’ railway rung through a cutting ofa depth for some 
distance of from eight to ten feet, and gradually diminishing in 
depth as it approaches the station. The railway is separated from 
the road by a wire fence. The eastern bank of the railway and 
catting was covered with growing grass. With respect to the 
length of such grass there is a considerable conflict of evidence. 

About half-past ten on the’morning of the 24th of March 1873, 
a fire occurred, which burnt the grass growing on fhe eastern 
bank of the railway, the heaps of the thatc™™hg grass, the 
stable, and the bungalow. Certain out-houses and trees were 
also burnt. , 

The plaintiff alleges that the fire was caused by the emission 
from a passing engine of live sparks or cinders, which were 
blown by a strong westerly wind prevailing at the time*on to 
the railway embankment, and setting fire to the grass on the 
embankment; that such fire spread, crossed the road, and occa- 
sioned the damage, of which the plaintiff complains, and which, 
in his plaint, he states.to amount to Rs. 6,500. 

' The defendants deny that the fire was caused by any passing 
engine, and they have adduced evidence with a view to show 
that no train in fact. passed at the time when the fire must have 


. 


originated. 

This evidence is to my mind not satisfactory; and I am pre- 
pared to find that an engine did in fact pass at the time when 
the fire originated, and, in the absence of other evidence, did in 
fact occasion the fire, and that the fire commenced first on the 
railway bank, and was communicated. therefrom to the plain- 
tiffs premises.: 

Under this state of circumstances, the plaintiff claims to be 
compensated for the damage he has sustained by the fire. The 
claim is supported on two grounds. First, that the defendants had 
no statutory power of running locomotive engines, and*thereforg 
are responsible for the damage occasioned by the fire, according 
to the principles laid down by the Court of Queen’s Bench in ° 
. ® 
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Jones v. The Festiniog Railway Co. (1). I said during the 
argument, and I am still of opinion, that the East Indian Rail- 
way Company have a statutory power of running locomotive 
engines on this Chord Line; and therefore, according to the prin- 
ciples of the decisions in ` Vaughan v. The Taff Valley Railway 
Co, (2) and The Hammersmith Railway Co. v. Brand (3), 
unless they are proved to have been guilty of negligence, 
they are not responsible for the consequences of the fire. To 
use the words of Cockburn, C.J., in Vaughan v. The Taff Valley 
Railway Co. (2), “ When the Legislature has sanctioned the 
use of a Particular means, for a given purpose, it appears to me 
that that sanction carries with it this consequence, that the use of 
the means itsel@for that purpose (provided every precaution which 
the nature of the case suggests has been observed) is not an act 
for which an action lies, independent of negligence.” 

The second ground on which the plaintiff rests his claim is, 
that the defendants were in fact guilty of negligence, and were 
therefore responsible for the result of the fire, even though 
they could not have reasovably anticipated that the damage 
which actually happened would occur. I agree that if the 
defendants were guilty of negligence, the case would be governed 
by Smith v. The London and South Western Railway Co. (4), 
and the plaintiff would be entitled to recover. l 

Now the negligence imputed is two-fold: first, with respect to 
the construction of the engine; and, second, with respect to the 
condition of the railway banks: and it is necessary to deal 
separately with these particulars, 

With respect to the engine, the defendants have produced for 
the inspection of the plaintiff and his witnesses the engine 
No. 508, which they say was the engine of the No. 10 goods 
train, and was the only engine that could have passed at or 
before the commencement of the fire. 

Assuming the fire to have been occasioned by the engine: the 
plaintiff's case is that it may have happened either from sparks 
emitted from the funnel, or from live coals or cinders- dropped 
“QL. R 3 Q. B., 738. (4) L. R. 5 C. P. 98; S. C. in Ex. 

(2) 29 L. J., N. S, Ex., 247. Ch, L. R., 6 C. P., 14. 

(3) L. R, 4 H. Lu 171 
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from the ash-pan of the engine ; and ho insists that the defendants 
must be considered guilty of negligence unless appliances were 
attached to the funnel and ash-pan to confine or arrest the eparks 
and cinders. It is not disputed that, in other respects, the engine 
is of the best construction. The plaintiff’s witnesses have proved 
that appliances called spark-arresters or catchers are frequently. 


attached to, or connected with, engine funnels for the purpose of ° 


preventing the emission of sparks. 

On the other hand, the defendants have prodaced evidence to 
show that such appliances are only used with engines designed 
to burn wood fuel; that no exclusively coal-burning loconfotive 
engine in India, or in England, is ever furnished With such 
appliances; and that such appliances could not b&constructed to 
arrest the small sparks emitted from coal-burning locomotive 
engine funnels, without unreasonably meee with the work- 
ing of the engine. 

I am myself inclined to think that the fire was mpre probably 
occasioned by a live coal or cinder from the ash-pan than*by a 
spark from the funnel. But however this may be, I am of 
opinion upon the evidence that the defendants were not guilty of 
negligence go far as relates to the construction of the engine 
funnel, and that in that respect the engine was properly con- 
structed and worked. l 

With respect to the ash-pan, only one of the plaintif’s wit- 
nesses has spoken to the possibility of any appliance for pre- 
venting the falling of live coals or cinders when stgam is on, 
and that appliance has only been used with engines of very 
recent construction designed for the partial consumption of wood 
as fuel. I am of opinion on the evidence that the defendants’ 
engine was properly constructed and worked, so far as relates to 
the ash-pan, and that the charge of negligence with respect to the 
engine fails; and, therefore, on the first head of negligence, I 
find in the defendants’ favour. 

The other imputation of negligence relates to the condition 
of the railway banks. The plaintiffs witnesses have stated 
that the grass on the banks had been cut about two monthg 
before the fire, and that, at the time of the cutting, it was about 
six feet in length, of which about two feet were left standing. On 
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the other hand Mr. Roberts, an inspector of works on the East 


Indian Railway line, whose residence is close to the station, and 
who whs in his house when the fire commenced, has positively 
sworn that the grass on the steeper part of the cutting was only 
from six to eight inches long, while onthe lesssteep slopeit had been 
eaten down by cattle. He further states, that the grass on the 
embankment had been cut only about a fortnight, or it might be 
three weeks, before the fire; that it was rather thick and ‘very 
dry; and that he had himself seen it after it was cut, and that 
it had not regrown, and that it was part of his duty to look after 
the banks, ° Imay observe that this witness did not appear to 
give his evidence at all hostilely or unfairly to the plaintiff. 


Taking it thétefore, as I am prepared to find, that the grass 
was about a foot high, would that fact be conclusive evidence 
of negligence on the part of the Railway Company? It seems 
to me that if I were to hold that leaving grass a foot high 
“along the line of railway was such negligence as would render 
the Railway Company’ responsible for damage like that occa- 
sioned by this fire, it would, in this country, be equivalent to 
imposing upon them an impossibility,—namely, the duty of keeping 
the banks of their line trimmed like a lawn, or altogether pre- 
venting vegetation thereon. The imposition upon them of such 
a liability as that was not, in my opinion, intended by the Legis- 
lature which gave them power and authority to run trains and 
locomotive engines: and I, accordingly, find that the defendants 
were not guilty of negligence so far as relates to the dikon 
of the railway banks, ' 

Butit has been very strongly urged upon me that the case of 
Smith v. The’ London and South Western Railway Oo. (1), 
is in fact an authority- to show that the condition of the railway 
bank in this case was in itself conclusive proof of negligence. 
In Smith v. The London and South Western Railway Co. (1), 
the circumstances were as follows:—It was proved that the 


- defendants’ railway passed near the plaintiffs cottage, and that a 


small strip of grass extended for a few feet on each side of the 
linp, and was bounded by a hedge which formed the boundary 
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1874 of the defendants’ land; beyond the hedge was a stubble field, 
Ha rronD bounded on one side by a road, beyond which was the plaintiffs 
Tar Bast cottage. About a fortnight before the fire, the defendants’ ser- 
Se ee vants had trimmed the hedge and‘cut the grass and left the 
trimmings and cut-grass along the strip of grass. On the 
morning of the fire, the Company’s setvants had raked the trim- 
mings and cut-grass into small heaps. The summer had been 
exceedingly dry, and there had been many fires about in conse- 
quence. On the day in question, shortly after two trains had 
‘passed the spot, a fire was discovered upon the strip of grass- 
land forming part of the defendants’ property; the fire Spread 
to the hedge and burnt through it, and caught the stubble field, 
ond a strong wind blowing at the time, the fies ran across 
; ‘tthe field for 200 yards, crossed the road, and set fire to and 
burnt the plaintiff's cottage. There was no evidence that the 
defendants’ engines were improperly constructed or worked; 
there was no evidence except the fact that the engines had° 
recently passed, to show that the fire originated from them; thera | 
was no evidence whether the fire originated in one of the heaps 
of trimmings, or on some other part of the grass by the side of 
the line; but it was proved that several of the heaps were burnt 
by the fire. 
_ The Judge on the trial does not appear to have charged the 
jury, but a verdict was-taken by consent for the plaintiff? subject 
to leave reserved to set it aside on the ground that there was no 
evidence of negligence, to go to the jury. A rule was accordingly 
obtained in the Court of Common Pleas, and was after argu- 
ment discharged.. Upon an appeal to the Exchequer Chamber 
that decision was affirmed.. 

After a careful perusal of the report of Smith v. The London 
and South Western Railway Co. (1), I am: of opinion that 
no one of the Judges before whom that case was argued 
would, evén under the circumstances of that case, if sitting as 

¢ a jury, have found that the defendants were guilty of negli- 
gence, But there being ciroumstances which ought properly to 
have been mentioned to the jury as data from which They werg 
to find whether there had or had not been negligence, aud a 
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verdict having been taken by consent at the time, which woald 1874 
only be set aside if there was no evidence to go to the jury, Haurorp 
noné of the Judges considered himself justified in disturbing Tar Basr 
that verdict, Da ok 
But in that case there appears to me to be a particular 
negligence of a material character, and which is not to be found 
in the present case. I refer to the heaps of hedge trimmings 
and cut~grass raked together on the railway bank. It seems 
to me that the Judges in that case looked upon this collection 
into heaps in the light of an actiye proceeding on the part of 
the Railway Company in a slight degree comparable to strew- 
ing petroleum or other inflammable matter along the line. Had 
these raked together heaps not existed, I take it that every one 
of the Judges in Smith v. The London and South Western 
Railway Co. (1) would have decided that there was nothing on 
which to base a charge of negligence. 
In the Exchequer Chamber, the Judges make the following 
observations. Kelly, C.B., said: “I think, then, there was 
negligence in the defendants in not removing these trimmings, 
and that they thus became responsible for all the consequences 
of their conduct.” Martin, B., said: “ There was evidence of 
the trimmings being improperly left by the side of their line, 
and that a spark from a passing engine fell on them and caused 
the fire, which was thus due to the defendants’ negligence.” 
Blackburn, J., said: “I have still some doubts whether there 
was any evidence that they weré negligent, but as all other 
Judges are of opinion that there was evidence that they 
were, I am quite contenut that the judgment of the Court below 
should be affirmed.” He then goes on to say: “I agree that if 
they have the land at the edge of the line in their own occu- 
pation, they ought to take all reasonable care that nothing is 
suffered to remain there which would increase the danger. Then 
comes the question, is there evidence enough in this case of a ` 
want of that reasonable care? It can hardly be negligent not to 
providg against that which no ong would anticipate. I have no 
* doubt that if the Company strewed any thing very inflammable, 


t 
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1874 suah as, to put an extreme case, petroleum along the side of 
ech’ their line, they would be guilty of negligence. The reasoning 
Tnx East for the plaintiff is that the dry trimmings were of an inflam- 

Rise ces mable character, and likely to catch fire.” Further on he says: 
“I do not say that there is not much in what is said with 
respect to the trimmings being the cause of the injury, and not 
the state of the hedge; but.I doubt on this point, and, therefore, 
doubt if there was evidence of negligence.” Pigott, B., says: 
Keating, J., says, that he was pressed with tle consideration that 
leaving some very inflammable substance along the side of the _ 
line where trains were frequently passing, was some evidence of 
negligence. It comes to this, that, in a dry summer, with a 
knowledge of the risk of fire which must be cause@, the defend- 
ants left heaps of combustible matter along the side of their lines; 
then, whether the fire did arise from those heaps was a question 
for the jury, and it seems clear that it either came from, or was 
at any rate increased by, the heaps.” Lush, J., says: “ the 
heaps added to the intensity of the fire, and thus caused it to 
burn the hedge and stubble.” 

On the whole, therefore, I am of opinion that there i is such a 
material difference between the facts of this case and the case of 
Smith v. The London and South Western Railway Co. (1) that 

“the latter is no authority binding me to decide in favor of the 
plaintiff; but, on the contrary, except under its peculiar circum- 
stances, it is an authority upholding the decision in Vaughan v. 

Taff Vale Railway Co. (2). 

I must, therefore, dismiss this suit, and as the plaintiff wholly 

Aiks, I must dismiss it with costs, but of course it will be in the 











‘a 
s { w aac etion of the defendants whether they exact such costs. 
(9) 
z| F \ Fer m this decision the plaintiff appealed on the following 
uio h gigs: 
SiN Ge Bh t the Judge was wrong in holding that the defendant 


 Coffiphny had power to use locomotive engines upon the Chord 
i a ear the plaintif’ 8 land without being liable tor injuries 


part of the defendant Company. ' 


(1) L. R. 5 0. P, 98; S. C. in Ex. Ch., L. Rọ 6 0. P., 14. 
. (2) 5 H, & N., 679. ° 





Company was not guilty of pagliverice in the construction, 
management, or working of the engine which he found caused 
the fire; nor in the care and management of the banks of the 
railway near the plaintiff’s land. 


Mr. Lowe and Mr. Phillips for the appellant. 
Mr. Evans and Mr. Macrae for the respondents. 


Mr. Phillips contended, that the defendant Company was using 
their. line of railway without snySsuch powers as would render 
them exempt from liability in respect of the damage complained 
of, unless therg was proof of negligence on their part. The Com- 
pany employs locomotive engines at its own risk; it had no such 
express legislative authority to employ locomotives as would 


. make it necessary for the plaintiff to prove actual negligence on 


the part of the Company. In The King v. Pease (1) the Company 


. had statutory authority to use engines, but that case shows that 


they would have been liable for the nuisance caused, if there 
had been no such authority; or at least they would have had to 
show that all practicable means had been taken:to prevent it. 
So in Vaughan v. The Taff Vale Raihoay Co. (2). In that 
case also the Company had legislative authority to use engines, 
and had taken precautions to prevent damage being done by 
employing them. From that case it appears that if there had 
been no such authority, the not taking all reasunable pre- 
caution to avoid accidents would be a proof of negligence, and 
the Company would have been liable. [Couou, C.J.—It does 
not follow that anything short of the precautions there used 
would have been proof of negligence.| It is submitted so from 


` the ground on which the decision is given. [Covon, C.J.— 


There must be negligence in using the engines, or negligence in 
using a badly constructed engine. If it be negligence not to 
use all the latest scientific appliances for preventing sparks, &c., 


the case of Smith v. The London and South Western Rail-. 


way Co.e(3) would have been decided without considering 


whether leaving the heaps of grass at the side of the line was 


(1) 4 B. & Ad., 80. (2) 6 H. & N. 679. 
e ° (3) L. Ru 5 0. P., 98; S. C. in Ex. Ch, L. R, 60. P., 14. 


11 


1874 
HALFORD 
v. 
Tras East 
INDIAN 
Raiuway Co, 


12 


1874 


HALFORD 


v. 
Tue Easr 
INDIAN 
Raitway Co, 


BENGAL LAW REPORTS. [VOL. «XIV. 


nègligence.] All reasonable precautions must be used, and 
the cases cited show that if such precautions are not used 
there is negligence in running the locomotives; see Brand 
v. Hammersmith Railway Co. (1). A Company is bound to 
use the powers given to it not in a negligent manner— Biscoe 
v. Great Eastern Railway Co. (2), Freemantle v. London and 
North Western Railway Co. (3). In the latter case evi- 
dence was given by the defendants to show that the engine 
was so constructed that if was unnecessary to use any safe- 
guards or appliances, whichgon behalf of the plaintiff it was 
suggested might have prevented the accident; ayd it was 


_ there found there was negligence on the pert of the defend- 


ants in not using such appliances. If a Company has not 
express powers given them to use locomotive engines, they 
are liable for the injury done by employing them: general 
words are not sufficient to give the power—Jones v. Festiniog 
Railway Co. (4). The learned Counsel went through the Acts 
giving powers tothe East Indian Railway Company, 12 & 13 
Vict.; œ xcii; 16 & 17 Vict., c. eexxvi; 19 & 20 Vict., c. cxxi; 
27 & 28 Vict., c. clvii; and contended that they contained no 
express provision empowering the Company to use locomotives. 
[Covom, C.J.—You cannot take what is said with reference 
to the case of Jones v. Festiniog Railway Co. (4) as appli- 
cable to such a line of railway as this MACPHERSON, J.— 
In Jones v. Festiniog Railway Co. (4) the employment of loco- 
motives was never contemplated by the Legislature in giving 
the statutory powers.] See per Blackburn, J., in the Hammer- 
smith Railway Co. v. Brand (5), where he says that where 
there is no express authority to use engines, the Company might 
employ them; but on the terms of being liable for injury done 
by their use. See also Rajmohun Bose v. East Indian Railway 
Co. (6), where it was held that the defendants did not escape 
liability for a nuisance caused by the erection of certain work- 
shops, &c., near the plaintiffs premises, on the ground that 


(1) L. R., 40. L., 171; at pp. 201, (4) L. R., 3 Q. B., 733. ‘a 
202. i (5) L. R., 4 H. L., 199. š 

(2) L. B., 16 Eq., 636. (6) 10 B. L. R., 241. 

(8) 10 0. B., N. 8., 89. . e 
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the nuisance had been caused by them in the reasonable exers 
cise of powers conferred on them by the legislature. [Mac- 
PHERSON, J.—In that case there was no necessity to erect 
the workshops in the particular place where they were erected; 
they might have been put elsewhere. Here the Company are 
obliged to run their engines over the portion of the line where 
the fire occurred.] In the case of Rajmohun Bose v. East 
Indian Railway Co. (1) it is said, -“It-cannot be said that 
the Government, simply because in the exercise of statutory 
powers it has taken the land on paying its value, can create 
a nuisance,on it to the injury of the owner of the adjoining 
land.” In Act VI of 1857, s. 24,° provision was made for com- 
pensation to persons whose land was taken ; the original Act of 
the Company did not contemplate any damage to individuals, for 
they did not give them any compensation. Acts giving powers 
of this kind must be construed strictly against the Company, 


"and liberally in favor of the public—Parker v. Great Western 


Railway Co. (2); Scales v. Pickering (3); see also Clowes v. 
Staffordshire Potteries Waterworks .Co. (4). The defendants 
were guilty of negligence also in keeping the grass on the bank 
at the height at which it was: the fact of the fire having 
occurred by igniting the grass goes to show that the evidence 
of the plaintiffs witnesses in saying the grass was long is 
more correct than those of the defendants, who allege it was 
cut short. 


Mr. Lowe on the same side went at some length into the evi- 


dence as to the length of the grass: the Company would be. 


bound to keep it at such a length as would be reasonably likely 
to prevent danger from its becoming ignited by passing trains ; 
as it had become ignited, it was a reasonable presumption that 
they had not done so. The defendants had dug a trench 
between their premises and the plaintiffs since this damage 
occurred; though before it had not been thought necessary to 
do so: there was evidence of mepneence: on the part of the 
defendants. 


(1) 10 B. L. R., 241; atp. 252, (8) 4 Bing, 448; at p. 452, ` 
(C) PM. & G., 263 ; at p. 288. (4) 8 L. B., Ch, 125. 
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* Mr. Evens, for the respondents, went at some length into the 


Harrond Acts under which the Company was empowered to construct the 
Tug East 


Ramwar Co. 


INDIAN 


line, &c., and especially 12 & 13 Vict., c. xciii; and contended 


that the Company had power, under the provisions contained . 


in those Acts, to run locomotive engines on their line. 
The word “ locomotives” is used expressly in the Subscription 
Contract [Mr. ZLowe.—That is not in evidence in the case.] If, 
however, there were no express mention of locomotives contained 
in these Acts, by giving power to construct a railway of the size 
and nature contemplated by the Acts, the Legislature must be 
presumed to have intended that power to’ use Jocomotives 
should be included. The length of the line and the magni- 
tude of the works connected with.it preclude the idea of 
its being worked without locomotives. Unless, therefore, the 
Legislature have wholly failed’ to carry out their intention 
by words, the Company has power to use locomotive engines; 
and, therefore, unless there was negligence on ‘their part, they ` 
are not liable. The learned Counsel then contended on the 
evidence that the defendants had not been guilty of any neg- 
ligence with regard to the construction of their engines; the 
evidence showed they were well constructed, and were similar. 
to those in ordinary use. Taking the test of negligence as in 
Blamires v. The Lancashire and Yorkshire Railway Co. (1), 
there was no negligence in this respect on the part of the 
Company. Further as to the state of the banks, there was 
no negligence with regard to them: the injury done was not of 
such a character as the defendants could have contemplated as 
the ordinary or likely consequence to result from the necessary | 
use of their line; see per Bovill, C.J., in Sharp'v. Powell (2). 
Mr. Lowe in reply. i 
Cur. adv. vult. 


. The judgment of the Court was delivered by 


Coucu, C.J.—The plaint in this suit stated that ghe plain-' 
tiff was the owner of a bungalow and dwelling house, witlf 


(1) L. Rọ 8 Ex., 283. (2) L. B, 7 O. P., 263; at p. 268.9 . 
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stables and out-offices thereto adjoining, at Kharmatta, and the 
defendants were possessed of, and had the care and management 
of, a liné of railway, called the Chord Line, running near the 
said bungalow and premises, with banks belonging thereto and 
forming part of the said railway; and were possessed of loco- 
motive engines containing burning substances, which engines were 


, used and employed by the defendants for the drawing and pro- 


pelling of carriage, wagons, and trucks along the said line of 
railway; yet by the negligence and improper conduct of the 
defendants and the want of due care and management of their 


said line of railway, banks, and engines, the dry grass, which was’ 


allowed and permitted to be ‘and remain upon the railway and 
bank, became and were ignited by sparks of fire emitted from a 
locomotive engine of the. defendants, which, with a goods train 
attached thereto, was driven along the line of railway near to 
the plaintiff's bungalow and premises without proper pre- 
cautions being’ taken to prevent the expulsion of such sparks 
and fire from the engine. Pontifex, J., has dismissed the suit, 
and this is an appeal from his decision. 

I concur with the learned Judge in the conclusion that it was 


_ shewn that the defendants had authority to use locomotive engines 


on this part of the railway.. In fact the form of the plaint does 
not raise this question, for if the-defendants had not, as was 
argued before us by the plaintiff’s Counsel, and I believe before 
Pontifex, J.; also, authority (by which I mèan legal autho- 
rity) to use Jocomotive ‘engines on that part of the line, it was 
not necessary to make in the plaint the allegation of negligence 
which the plaintiff made. The plaint is drawn, as it might be 
expected to be, on the supposition that the Hast Indian Railway 
Company had, as I should think that everybody would conclude 
that they had, authority to use locomotive engines on the Chord 
Line. It would be extraordinary if they had not lawful autho- 


‘rity to do s0, and had only power to use the line as the small line 


in England of the Festiniog Railway was authorized to be used. 
The real question, in this case is whether there was negli- 
genge on the part of the Railway Company or their servants ;- 
and in considering this I cannot do better than quote the 
language of Williams, J., in Freemantle v. The London and 
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1874, “North Western Railway Co. (1), in which the subject of 
Hatroro> wegligence on the part of railway companies, in cases like 
Tae ast this, was fully considered, and there was a most careful sum- 

Rauavar Co. ming up of the evidence by the learned Judge. Williams, J., 
after laying down that it was necessary to prove negligence, 
says: “Now, gentlemen, it remains to consider what is to be 
regarded as negligence on the part of the Company for the , 
consequences of which they are to be held responsible. Now, 
as to that, the Company, in the construction of their engines, are 
not only bound to employ all due care, and all due skill, for the 
‘prevention of mischief accruing to the property qf others, by 
the emission of sparks or any other cause, but they are bound . 
to avail themselves of all the discoveries which science had put 
within their reach for that purpose, provided that they are such 
as, under the circumstances, it is reasonable to require the 
Company to adopt.” Upon an application to the Court of 
‘Common Pleas for a new trial in that case, the „learned 
Judges held that the summing up to the jury was quite ‘correct, 
and that no fault could be found with it. 

In a later case Sir William Erle laid down the rule as to 
negligence. In Ford v. London and South Western Railway 
Co. (2), that eminent Judge said: “A railway company is 
bound to use the best precautions in known practical use 
to secure the safety of their passengers, but not every possible 
precaution which the highest scientific skill (according to specu- 
lative evidence) might have suggested.” In a still later case 
before Keating, J..—Dimmock v. North Staffordshire Railway 
Co. (3)—the jury found that there had been no negligence 
on the part of the Company, in the omission of means to 
prevent the emission of sparks from their engines, the means 
suggested being such as practioal men stated would impede the 
engines and. would not be effectual for the object, This I con- 
sider is the law as to the liability of railway companies for the` 
emission of sparks or fire caused by the use of their engines. 

In the present case there certainly is not evidegce that the 
engine, which was used on this occasion, was negligently dn- 

(1) 81L.3.,N.8, O. P., 12. (2) 2 F. & F., 730. : 
(8)-4 E. & F., 1058. bd 
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structed and different from the engines of the best constructio 1874 
which are now in use. The witnesses show that it was an HarroeD 
engine of the best construction of the kind, and that no appli- ee 
ances were omitted which, under the circumstances, it would be Be 
reasonable to require the Company to adopt. It appears to me 
that both in respect of the construction of the engine and the 
mode in which it was used by the servants of the Company at 
the time, there was no evidence of negligence which would make 
them liable for the consequences of the fire. 
But-the Company are bound not only to use due care in the 
construction and use of their engines, but also to use due care 
in keeping the line of railway and the land belonging to them 
on each side of it in a proper state. This appears from the 
‘ease of Smith v. London and North Western Railway Co. (1), 
‘which is referred to by Pontifex, J., in his judgment, where 
"it was ‘sought to make the Railway Company. liable, not 
‘on account of any defect in the construction of the engine or of 
not adopting means to prevent the emission of sparks or the 
falling of live cinders from the ash-pan, but because the servants 
of the Company had allowed dry grass to be on the land of the 
Company on each side of the railway iw what was alleged to be 
a negligent manner, and that thereby the fire was caused which 
burnt the plaintiffs cottage. Bovill, C.J., in his judgment in 
that case, says: “ Seeing that the defendants were using dangerous 
machines, that they allowed the cuttings and trimmings to 
remain on the banks of their railway, in a season of unusual 
heat and dryness, and for a time which, under these circum- 
stances, might be fairly called unreasonable, and that there was 
evidence from which it might reasonably be presumed that their 
engines caused the ignition of these combustible materials, and 
that the fire did in fact extend to the cottage, I thiuk it is 
impossible to say that there was not evidence from which a jury 
might be justified in concluding that there was negligence as 
regards the plaintiff, and that the destruction of the cottage in 
which the plaintiffs goods were was the natural consequence o 
their negligence.” ; ; 


Š (1) L. Rọ 6, C.P., 98; atp. 106. - . 
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1874 œ Now, in considering whether there was due care in keeping 
Hero the land of the Company on each side of the railway in a 
Tup atte proper state, we must keep in mind (as is said by Bovill, C.J:,) 
RAtLwar that if the Company are using an engine which emits sparks 

"and causes a risk of fire, it is incumbent on them, although 
they may be entitled to use it,'to keep the line of railway in a 
proper state with reference to such danger. We have therefore 
to consider whether, on the evidence in this case, the plaintiff has 

' shown that there was negligence on the part of the servants of 
the Company in the manner in which the grass had been cut and 
the state in which it had been allowed to remain up to the time 
when the fire happened. 

The plaintiff’s witness, Aboo Khan, said, that “when the grass 
was cut, about two feet from the root were left, and the top only 
was cut. When the grass was cut, it was about the height of a 
man.- lt was cut to thatch bungalow, and for what other purpose 
I dou’t know.” In another part of. his evidence he said: “ The’ 
railway grass has been cut about two months before the fire; 
about two feet were left; the top was cut off. It was dead, and 
was dry grass.” The next witness, the Malee, said, that “the 
grass was jungly grass—straw—stumps of jungly grass, of which 
the top had been cut off; about two feet was the height of the 
stumps.” The other witnesses for the plaintiff, Bolakee, Jeetun 
Mundle, and Doolab Roy, all depose to the same effect. In fact 
there was a similarity in this respect in the evidence of the 
plaintiff's witnesses, which is not at all unusual in this country. 

A. witness for the defendants, the engine-driver, said, “ the 
grass was from six inches toa foot high.” Browsmith, the guard, 
spoke of it as about two feet high. As to him, part of his 
evidence is such that it cannot be believed. When he spoke 
about the fire, he wished it to be believed that it had actually 
broken out before the train arrived at the spot. That part of 
his evidence is, to my mind, utterly untrustworthy. Itis, how- =- 
ever, possible that when he spoke of the height of the grass, he » 
was saying what he believed to be true. 

` Mr. Roberts, a very important witness, the gentleman who 
had charge of that part of the line, said on this subject, — at 
the time the fire took place the grass on the Railway Company’s 

e 


. 
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land was from six to eight inches long as far as the fence. On 
the steep slope, it was six to eight inches long. On the right 
slope if was eaten down by cattle. The grass on the embank- 
ment had been cut before;—about a fortnight before. I don’t 
know personally who cut it. I had given leave to my Baboo 
to cut it.” The Baboo was not called. It would have been 
more satisfactory if we had heard what he had to say. But 
Mr. Roberts appears to me to be a gentléman whose evidence 
l may be fully trusted, and Pontifex, J., remarks in his judg- 
ment, that he did not appear to be in any way hostile to the 
plaintiff. Tt would not be right to infer from his being a 
servant of the Railway Company, and holding the position 
which he did at this time, that his evidence is given more in 


favor of the Railway Company than he justly believed it should. 


be. JI place considerable reliance on what Mr. Roberts has said. 
Then Mr. Prestage, who is a gentleman of considerable experi- 
” ence, and whose evidence on this matter is from his position very 
valuable, says, that “ the Railway Company could not engage at 
reasonable cost to keep the bank free from grass.” He showed 
that the question is at what height the grass should be allowed 
to remain after it has been cut; and said that on his Railway 
the grass would be left at from six to-eight inches in height. 
This is what Mr. Roberts speaks to, and*is the height at which 
in my opinion it was left at this place. 
There is another withess whom I-have not yet noticed, who 
may help us in coming to a conclusion on this point,—Mr. 
. William Halford, the brother of the plaintiff, who went to the 
place five days after the fire. It occurred on the 24th of March, 
and he says that he arrived at the place on the 29th. Now I 
think it cannot be supposed ‘from the. evidence in the case that 
the fire had burnt the grass on the line of railway in every place 
so completely that if, as the plaintiffs witnesses say, it was left 
two feet high, there would not have been on some parts of the 
bank,—perhaps not close to where the plaintiff’s bungalow had 
been, but jn other parta,—grass of that height. It is not likely 
that in cutting the grass they would only leave that part of it 
which was near the bungalow, and where the fire happened, two 
feet hégh and cut it lower in other parts. It appears to me 
° 
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* 


1874 improbable that if, on the 29th of March, when Mr. Wiliam 
Harroro Halford went to the spot, there had been any appearance of the 
Tue Ghee grass having been in the state which the plaintiff’s witnesses 
BOawae describe, he would not have noticed it. It is possible that he 

might not; but it appears to me improbable that when he came 
down to look at the effects of the fire which had destroyed his 
brother’s property, and which would be immediately supposed to 
-have arisen from an engine on the railway, he would not have 
observed any appearance, if there were any, of negligence on 
the part of the Railway Company in the state in which the 
grass had been left. He said fairly that he did not recollect 
noticing any thing of the kind. Hesaid: “ The cleared remains 
which I saw at the railway premises appeared to me to have 

been grass; I don’t recollect ‘what was the length of the grass 

_which was not burnt. There was no appearance of any grass 

having been burnt on the road. As far as appearances went, it 

appeared that there were two distinct fires altogether, one on the 
railroad and another on our premises.” This agrees with the 
evidence that there was a portion of land, where the road was, 
which was free from grass, or on which the grass was so slight 
that there would not be any appearance of fire. It appears to 
me therefore that Mr. William Halford, in this absence of any 
recollection of the app@arance of the grass where it had not 
been burnt, confirms the evidence which Mr. Roberts gave as to 
the state in which the grass was left. It was incumbent on the 
plaintiff, who charges that the fire was caused by the negli- 
gence of the defendants, to satisfy the Court that there was 
negligence. And if the case is left in such a state, and the 
evidence is so evenly balanced, that it is impossible for the 

Court to say that there was negligence, we should not be 
` justified in making the defendants liable. We must be satisfied 

that they were guilty of negligence before we can make them 

liable for the consequences of the fire, however unfortunate that 

may be for the'plaintiff. We cannot help sympathizing with a 

gentleman who has suffered a loss like this, but still we must 

see whether it is made out by the evidence that there ‘vas neglie 
gence on the part of the defendants. I think it has not bet 
. made out. The evidence does not satisfy me that the grass was 
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left in the state which is described by the plaintiff’a witnesses or 1874 
in a state other than what Mr. Prestage says it might fairly and Hatrorp 


v. 
reasontbly be left, And the fact that we are asked to reverse Tre Easr 
AE : IXDIAN 
the decision of the Judge who tried the case, must not be left Ramwar 


out of consideration. Upon the whole, therefore, after carefully = 
going through the evidence i in this case, and considering it, I am 
unable to say that the decision of Pontifex, J., is wrong, and 

I think that the appeal ought to be dismissed with costs. 


Appeal dismissed. 
Attorneys for the appellant: Messrs. Berners, Sanderson, and 
Upton. > 


Attorneys for the respondents: Messrs. Chauntrell, Knowles, 
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SHOSHEEBHOOSUN MOZOOMDAR (ong or rue ' Derunpants) v. pe 
MUDDOMUTTY GUPTIE (Prarie) and BAMASOONDERY Juan. 7g 
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MUDDOMUTTY GUPTEE (PLAINTIFF) v. BAMASOONDERY DOSSEE 
(Dersrpant)? ` 


Hindu Law—Will—Joint Family—Powers of Kurta—Limitation—Achnow- 
ledgment by Kurta or by Executor under Hindu Will— Clause for Payment 
of Debts—Charge—Acquiescence—Guardian under Act XL of 1858— 
Appeal—Act VIII of 1859, 8s. 887 and 348—Morfeage—Decree for Sale 
and Payment of Deficiency— Costs. 
H, a Hindu, died leaving two adult and two minor sons, and having made a 
will or anumatipatra addressed to hia two eldest sons L and’G, whom he there- 
by appointed malik mukAtars of the whole of his estate with full powers 
of management. He directed them to maintain his widow and minor sons, 
and to pay-the marriage expenses of the latter out of the joint estate; 7 
and further directed them to pay his liabilities, and, if necessary, to raise 
money for that purpose by sale or mortgage; the necessary documents to be 
signed by Z and G, “the names of the infants being signed by you as 
guardians aad executors.” In case of the death of either L or G, the will 
Provided that all the powers of the executors should be vested in the survivor, 
the minors to have the same powers upon attaining majority. The will further 
provided that the executors should, when the minors came of age, “ make over 
Ld 
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tð them with explanation the share of each;” and that the four sons should 


Goratwarain take the property in equal shares. Z died after his father, leaving a widow, 
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and having made a will, whereof he appointed G executor, and G subse- 
quently obtained n certificate under s. 7, Act XL of 1858, in respect of the 


. property of his minor brothers. Thereafter G, by a deed in the English form, 


which was executed by him alone “as executor of H” and also “as exeçutor 
of Z,” mortgaged a portion of the property to the plaintif to secure 
Rs. 6,847-3-8. Of this sam Rs. 947-3-3 were advanced to G at the time of 
the mortgage, and were applied by him for the benefit of B's estate, Rs. 1,000 
were' advanced to pay a debt due from Z to third persons, the remainder 
being in respect of debts of H, all of which, however, with the exception of ` 
one debt of Rs, 100, were barred by the law of limitation. In a suit by the 
mortgagee for an account and sale, or foreclosure of the mortgaged property, 
it appeared that one of the minors had attained his majority when the mort- 
gage was executed, and the other some years thereafter, and that both had 


- been informed of the‘mortgagé “Reveral years before the suit, and had then 
* raised no objections. No question as to the effect of the limitation law on the 


` mortgage was raised on the pleadings or at the trial. 


Held by Margery, J., that although the mortgage was not executed in 
accordance with the will of H, the younger sons had stood by and had taken 
the benefit of the transaction, and could not therefore question it. A member 
of a joint Hindu family is bound when he comes of age to make himself 
acquainted with the acts during his minority of the manager, and to express 
his dissent at once if he disapprove of such acts. Held also that Act XL of 
1858 does not prevent a guardian, who has obtained a certificate thereunder, from 
selling or mortgaging property i in Calcutta without the sanction of the Court. 


No evidence having been offered as to Z’s estate when the mortgage was 
executed, or that L's widow knew of the mortgage, the suit must be dismissed 
as against her. : 

Held, ov appeal, by Govon, C.J., and Pontirex, J., that debts by Hindu law 
being a charge upon the estate of the debtor, and the intention of H, as shown 
by the provision in his will for the maintenance of his widow and minor sons, 
being that the family should for a time continue to be joint, no charge or trust was 

created by the clause in H’s will for payment of his debts, and therefore the fact 

that, in executing the mortgage, G professed to act under the will and not 

as kurta, did not invalidate the mortgage. For the same reason, the clause 
for payment of debts could not prevent the operation of the law of limitation. 

The manager of a joint Hindu family, or the executor of a Hindu will, has 
no power by acknowledgment to revive a debt barred by the law of limitation, 
except as against himself. 

G, as kurta of the joint family, could not make a valid morégage of L's 
share separately from the shares of the other members of the family; &® 


estate therefore was liable to pay the plaintiff the Ra. 1,000 borrowed to pay , i 


L's debt, and his representatives could claim to be repaid from L's esjate. 
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ApreaLsfromadecisionof Markby,J.,dated the 23rd July 1873. 

The plaintiff, who was the mortgagee of two houses in Calcutta 
whichehad originally formed part of the estate of one Hurry- 
narain Mozoomdar, a Hindu inhabitant of Trebanee Baushdeb- 
pore in the District of Hooghly, sued for an account and sale or 
foreclosure of the mortgage. 

Hurrynarain Mozoomdar died in 1849, leaving four sons, 
named Lukhinarain, Gourinarain, Gopalnarain, and Ramnuarain, 
of whom the two latter were minors when their father died. 
Lukhinarain died: in 1867, leaving a widow Bamasoondery 
Dossee, and having made a will whereof he appointed Gourinarain 
sole executor; but the will directed the executor before under- 
taking or settling any important matter connected with the 
testator’s estate to obtain the written consent of one Chunder 
Sikar Roy, or if he should be dead, that of Bamasoondery 
Dossee. Gourinarain married a daughter of the plaintiff, and 
died intestate in 1870, leaving a son Shosheebhoosun. 

Hutrynarain, by a will or anumatipatra addressed to his 
two eldest sons, Lukhinarain aud Gourinarain, appointed them 
malik mukhtars of his whole estate, and directed them to 
maintain and educate and provide for the marriage expenses of 
his two minor sons, and to maintain his widow out of the joint 
estate. The document proceeded :— 

Having collected my outstandings you are to satisfy my liabilities : 
if that should be insufficient, or if payment of the debts caunot be 
deferred till such time as the outstandings are collected, then, out 
of the aforesaid properties what’ in your judgment ‘will be pro- 
portionable to the debts the same you will mortgage or sell, 
whichever may be expedient. Having’ done that you will satisfy the 
debts: the written documents thereof shall be signed and delivered by 
you two individuals, the names of the infants being signed by you as 
guardians and executors, . . . . Should either of you two persons 
die, then-he who will be the sarvivor will possess the powers written 
above, aud each of the minors as he comes of age will have the same 
powers as yourselves. . . . After reference to all the khatlas of my 
own time, gnd to the khatias containing the jama-kharch of the profits 
find losses during the time of your management, and of the payment of 
my debts and recovery of outstandings, and of the proper expenses and 
disburgments, you will, on my minor sons coming of age, make over 
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1874 te them with explanation the share of each in the whole of the estate 


Goratyanarn Written in the schedule signed by me, and in the profits and losses ; 
Mozooamar, 
v, @ you will not commit any fraud therein, The necessary good acts, and 


MupposuT*¥ the experises and disbursements of the household and the Ishur Pooja, 


Srosuen. FVA as necessity may arise any requisite expenses and disbursements 


EAR you may incur for the buildivgs, &c., on the minors coming of hge, 
v. they will not be able to disallow or repudiate any of these necessary 
Mupposurry 


Guprus, ©Xpepses or disbursements. Should you make any extravagant or 
Aubo unnecessary expenses or disbursements, for the apportioned share there- 
outs of you will be liable. And all the above-mentioned property and 


Baatasoon- goods you uterine brothers will take in equal shares,” 
DERY Dossxx. `> 


It did not appear whether Lukhinarain or Gouriharain had 
ever proved this will or obtained a certificate thereunder, but 
upon Hurrynarain’s death they jointly took possession of his 
whole estate. ; 

On the 25th September 1860 Gourimarain obtained from the 
Judge of Hooghly a certificate under s. 7, Act XL of. 1858, 
in respect of the property of the minora. s 


Hurrynarain in his lifetime had been the banian of Messrs. 
Bagram and Cavorke of Calcutta, In this business he was suc- 
ceeded by Lukhinarain, then by Gourinarain, and the latter was 
succeeded by his son Shosheebhoosun. The family continued 
joint in estate down to April or May 1870; but prior to that, 
namely, on the 19th May 1868, Gopalnarain and Ramnarain 
brought a suit for partition charging Gourinarain with misconduct 
in the management of the joint property : that suit, however, had 
not been brought to a hearing up to the time when the present 
suit was heard, and Markby, J., expressed his opinion that the 
delay had not been satisfactorily explained, 

Before 1865 Gourinarain had from time to time borrowed 
money from his mother-in-law, the present plaintiff, for the 


purposes, as she alleged, of Hurrynarnin’s estate, giving her his’ 


receipts, and on the 4th of February 1865 he gave her a Bengali 

. mortgage, for the sums advanced by her. Shortly thereafter he 
applied to her for a further loan which she, by her son’s advice, Te- 
fused to make, except upon receiving from Gourinarain a mortgage 

in the English form, and he accordingly, on the 24th March 1865, 

+ executed the mortgage upon which this suit was brought. It 
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purported to be given to secure Rs.6,847-3-3, with interest at thé 1874 
rate of 12 per cent. per annum, and was executed by Gourinarain Goratwanam 
alone as “executor of Hurrynarain Mozoomdar” and also as es 
“executor of Lukhinarain Mozoomdar.” Atthis time Gopalnarain Gurren, 


had attained his majority, but Ramnarain was under sixteen, Snosnne- 
Neither the principal sum nor the interest having been paid, yrosoonpun 

the plaintiff instituted the present suit against Gopalnarain, sronvoamrrr 

Ramnarain, Shosheebhoosun, and Bamasoondery Dossee. She Gutes, 

put in the family account books kept by Gourinarain to prove sas ie id 

the advances made by her, and the existence of debts to third Bacon 

persons, some of whom were also called on her béhalf to prove puny Dossze. 

their debts, and that they were threatening to sue for the 

amounts due to them; and she also deposed to a conversation 

between Gopalnarain and herself relating to her mortgage which 

took place about the time when it was executed. The accounts. 

filed by the plaintiff showed that of the principal sum of 

"Rs. 6,847-3-3 secured by the mortgage, Rs. 1,000 were advanced 

to pay off adebt due from Lukhinarain to Messrs. Bagram and 

Co.; that only Rs. 947-3-3 were at the time of the mortgage 

advanced to Gourinarain for the purposes of Hurrynarain’s 

estate; and that of the other debts in respect of which the mort- 

gage was given, only one debtof Rs. 100 was not then barred 

by the law of limitation, The question, however, as to how 

far the validity of the mortgage was affected by the law of. 


limitation was first raised in the argument on appeal, the point 


' not having been taken either in pleadings, or at tho hearing, or 


in the memorandum of ‘appeal. 
It was proved that interest had been paid on the mortgage 
debt for a very short period only. ` 
The defendant Gopalnarain admitted he knew of the plaintiff’s 
‘mortgage as early as 1866, but denied that he had ever been 
consulted with reference to it; while Ramnarain, who was about 
twenty-four years old when this suit was instituted, stated that 
he first heard of the mortgage at the Registrar’s office in 1868, the 
reason givgn by him for his previous ignorance being that he left 
thg management of his affairs wholly in the hands of Gopalnarain. 
. Both these defendants brought various charges of fraud against 


* the plaintif and Gourinarain; they alleged in their written s 


r e 
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1874 statement that the money was never advanced; that the plain- 
Goratxanain tiff used often to stay in Gourinarain’s house, and was well aware 
E ES that the advances, if any, were unnecessary; that Gourinarain 

Gurrzs, was in the habit of taking money belonging to the joint estate 
Suosnee- and paying it back as loans to the estate in the names of him- 
Moroounan self or of the plaintiff; and that this suit was brought at the iusti- 
Mopvonvrry gation and for the benefit of the plaintiffs grandson, the 
„Gurmee. defendant Shosheebhoosun; and that the account-books of the 

Moppomerry joint family had been tampered with and falsified. 
v. The defendant Bamasoondery made similar charges of fraud, 


Basrasoon- 
prey Dosses and denied that she had ever been consulted about, er had ever 

consented to, the mortgage. 

Shosheebhoosun simply stated that he knew nothing of the 
mortgage, and put the plaintiff to strict proof thereof, 

The following issues were settled :— 

1, Whether the advances alleged to have been made by the | 
plaintiff, and in respect of which the mortgage was given, were 
really made by her? 


«2, Whether these advances, if made, were made bond fide? > 


“3, Was the mortgage deed so executed as to constitute a 
valid and binding charge against the defendants or either of 
“them?” 


Mr. Woodroffe and Mr. Branson for the plaintiff. 


Mr. Kennedy and Mr. Bonnerjee for the defendants Gopal 
narain, Ramnarain, and Bamasoondery Doasee. - 


Mr. Lowe and Mr, Fergusson for the defendant Shoshee- 
bhoosun. 


Marxsy, J. (after shortly stating the facta, issues, and 
charges of fraud made in the defendants’ pleadings, continued) :— 
These charges the parties who make them have utterly failed -to 
substantiate. I see nothing in the evidence to justjfy a doubt 
as to the honesty of Gourinarain’s conduct in the management 
of the affairs of the family, I feel compelled to’ say that I | 

e consider the evidence of the two defendants Gopalnarein and ° 


o 
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Ramnarain altogether untrustworthy. It appeared to me 1874 
when they were under examination that they were wholly reck- a aera 
less as*to what statements they made, and that they were ready to v 

i : , RMoppomorry 
take any suggestion or make any assertion that answered their Guerres. 
purpose for the moment. In many respects their evidence is  Snosims- 
at variance with their written statement, particularly as to igeec OLR 


portions of the allegations in paragraphs 2, 9, 10, 11, 12, and 17. Monposorre 








It is incredible to me that all these erroneous statements can @Y?T** 
have been honestly made. pa rans 


The plaintiff in this matter trusted no doubt very much to , ¥ 
Gourinaraiv, who also, I have no doubt, intended to act fairly penx Dosszs, 
towards her as well as towards his own family: but, as often 
happens in these friendly arrangements, the contingency of any 
disturbance of the harmony which then existed was not properly 
provided for. A long deed was drawn up, with long recitals in 
the English form, and covenants for title, and so forth, but the 
covenants are of no avail, and the recitals in the most important 
part are utterly incorrect. For all purposes of the plaintiff's 
case, the Bengali instrument which the parties drew up for 
themselves is just as effectual, if not more so, than that subse- 
` quently drawn up. 

Holding the opinion that I have expressed of the case of the 
plaintiff and of the defence which has been put foward to meet it, 

I should be most anxious to establish her claim. 

The way in which Mr. Woodroffe puts his case is this :—He 
says that the “will” of Hurrynarain devises the estate to the 
two elder brothers for the benefit of the whole family ; that upon 
the death of Lukhinarain, and during the minority of Gopal- 
narain and Ramnarain, Gourinarain was sole manager of the 
estate of Hurrynarain; that thesum of money for which the 
mortgage was given as a security was made up of Rs. 1,400, 
deposited with Hurrynarain by the plaintiff’s father during 
his lifetime, Rs. 1,000 advanced by the plaintiff to pay off a debt 
due from Lukhinarain to Messrs. Bagram and Cavorke, and 
various other sums (which he has traced, but which I need not 
particulary specify) borrowed from the plaintiff in order to pay 
off liabilities which had been orginally created in Hurrynarain’s 
lifetimg ; that Gourinarain, as manager, had power to borrow s 

kd . 
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1874 + these various sums of money on account of the estate, and as 
GoOPALNARAIN i itv: i 
PAUSARA manager to „execute this security ; that his sole powers under 
v. Hurrynarain’s will would not cease as soon as Gopalnarain 
MUDDOMUTTY . 
Gurrez. came of age, but only when Gopalnarain should take upon 
Snosure- himself a share in the management of the estate, which h8 
Mozooupar did not do till long after this transaction; and that, at any 


Mupposurry rate, both Gopalnarain and Ramnarain have ratified all that 


Gorter. Was done by Gourinarain since they came of age. 
Moppouorry Mr, Kennedy’s clients, on the other hand, besides denying the’ 
Bamnsoon. fects as put forward by the plaintiff, contend that there is no 


- ogey Dosser. devise at all to the two elder sons, but to all in equal shares; 
and that Gourinarain, having asked for and obtained a certifi- 
cate under Act XL of 1858, is bound by the conditions of the 

. - certificate under s. 18, which expressly prohibit him from making 
any sale or mortgage without the sanction of the Court, which 
sanction in this case was not obtained. They further deny that 
under any circumstances could the estate of Hurrynarain be“ 
made liable for the debts of Lukhiinarain. They contend that 
when Gopalnarain came of age the powers of the manager 
could not be exercised without his concurrence; and that such 
powers as Gourinarain had were not properly executed. 

Upon the broader features of the defendants’ allegations, 
I have already observed sufficiently, I will now add, that 
the plaintiff has in my opinion made out a good primd facie 
case that all the sums advanced by her after the death of 
Hurrynarain, except the Rs. 1,000 which appears to have 
been applied to the liquidation of a debt of Lukhinarain, and 
to have been advanced for that purpose, were actually applied 
to the liquidation of debts due from the estate of Hurrynarain. 
‘Whether Hurrynarain died ‘a wealthy man or not, which is 
quite possible (though the defendants have given us no definite 
information about it), it is I think clear that he left consider- 
able claims outstanding against his estate, amounting to about 
Rs. 80,000; and I think’in the absence of all reliable evidence 
to the contrary I ought to hold that the plaintiff has shown 
that, with the exception above stated, this mortgage was giyen 
in substitution pro ¢anto of other claims secured by valid mort- 

e gages upon other portions of the property. A 

e ‘ x e 
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I do not think there is any devise. to the two elder sons of 1874 
GOPALNARAIN 
Hurrynarain. MozoompaR 


Upon the question raised as to the effect of Act XL of nra 
UDDOMUTTY 
1858, I should be inclined to hold as a general principle that, Gurrer. 
Phen a testamentary guardian obtains a certificate under Snosner- 
HOOSUN 
that Act, he puts himself to a certain extent under the control Mozoonmpan 
of the Civil Court, and cannot mortgage or sell. without its ORNS 
sanction. It is clear from Regulation V of 1799, that it was  O0T*®= 


nt one time the opinion in the Courts’ of the mofussil that no Mure 
guardian could act at all, without having first obtained the isiisooks 

sanction of the Civil Court. That supposition the Regula- sry Doser. 
tion expressly negatives, and it prohibits the interference of the 
Civil Court except upon a regular complaint for breach of trust. 
at the Act of 1858 repeals so much of this and other Regu-4¢ ERNA 

ations, as restricts the interference of the Civil Court in cases we 


of inheritance by minors; and though it does not render it 


“incumbent on a guardian to apply to the Court for a certificate 
„in all*cases, it does contemplate that a testamentary, as well 


as auy other guardian, should do so.: And I see no ground, 


‘either of inconvenience or inconsistency, for limiting the con- 


struction of the very plain general words-of s. 18, which restrict 
every person to whom a certificate has been granted from selling 
‘or mortgaging without tle order of the Civil Court. 

But though I go so far with the argument for the defendant, 
I do not think it possible to apply this Act to property in 
Calcutta over which the Courts to which this Act applies have ' 
no jurisdiction. In this Court, which alone has jurisdiction 


over landed property in Calcutta, the relations between inca- 


pacitated persons and their guardians, whether testamentary or 
otherwise, have always been treated from a different point of 
view to that taken in the mofussil, The notion that a testamentary 
guardian could not act on bebalf of his ward without the sanction 
of the Court, as far as I am aware, has never prevailed in 
Calcutta. Nor has it ever been the practice in this Court to obtain 
that sanction. For the purposes of this case, therefore, I think 
Apt XL of 1858 may be put out of consideration. How it 
might be applied in personam with reference to property in 
Calcugta in a case arising in the mofussil, I need not consider. ` 
A ; 
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1874» I concur also in the argument on the part of the defendants 
Gopatwarams that on Gopalnarain’s attaining majority, Gourinarain could 
Moxooacar i ; j k 

v. no longer act under the anumatipatra without him. An 
Muppomorry as A 

Guerres authority to act given to two persons cannot generally be 


Suosuex- exercised by one alone. And even if it could be held upon tht 
Mozooupan document that the authority given to any one of the sons who 


Mopvouurry refused to act was revoked, still there would have to be an 

Sieee explicit refusal to act before such n revocation operated, which 
sal ae eh as refusal has not been proved in this case: but, in fact, this 
Badoon- Gocument, as it appears to me, does not provide for any such 
puny Dossze, contingency, 7 

It seems to me, therefore, that the authority which was given 

by Hurrynarain to the managers of his estate was not properly 
‘, executed, and that the only result of Gourinarain’s signature 
"to that document as “executor of Hurrynarain,” by which no 
doubt he indicates his intention to exercise the authority which 
he supposed that Hurrynarain had conferred upon him, was to” 
bind his own share of the estate. : 

There has been very little discussion upon the effect of what is 
called the will of Lukhinarain. It purports to give some direc- 
tions as to the management of the testator’s property, but it is 
not very easy to discover what they are. Gourinarain however, 
as far as I can see, has no authority under it by his own single 
act to dispose of any portion of that share of the property which 
was vested in the representatives of Lukhinarain. It seems to 
me, therefore, that the execution of the mortgage by Gouri- 
narain as “ executor of Lukhinarain” was absolutely useless, 

It remains to be considered whether upon any of the grounds 
put forward, the defendants can be made indirectly liable in 
respect of the mortgage. As the four defendants stand in this 
respect in a somewhat different position, I will consider the 
case against each of them separately. 

First as to Gopaluarain:—It is, I think, shown by the 
evidence that he left the entire management of the affairs of 
the family in the hands of Gourinarain, at least down to ‘the 
year 1868, That after he came of age he might have taken 
a share in the management, but did not choose to do so. It 

a İs also established to my satisfaction that the money, raised 
e 


e 
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by the mortgage was, except as to Rs. 1,000, applied to pay” 


off debts for which the family were jointly liable, and for 
which ‘portions of the family property had been validly 
mortgaged; that these debts must have been somehow pro~ 
vided for; and, but for this, or some similar arrangement, 
property of which Gopalnarain is now in the enjoyment, or 
has had the benefit, would havea been lost to the family. 
Moreover it is admitted by Gopalnarain that he was aware 
of this mortgage as early as the year 1866. He denies that 
he was aware of it earlier, but I put no faith whatever in his 


denial, and.I have no doubt whatever that, at the time it was 


entered into, he was aware of it. According to his own state- 
ment, he was fully aware of his rights when he came of age, 
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and was on the alert to see what. was going on. He also. 


admits that, after he came of age, his brother generally consult- 
ed him. In 1868, he brought his suit against Gourinarain, and 
“as I understand his plaint, in which he refers to this transaction, 
he does not repudiate it, but requires Gourinarain to account 
for what was done with the money. About a year ago, he had 
a conversation with the plaintiff, and, on being asked by her 
about the mortgage, he told her that he knew nothing about it, 
which meant (as he himself says) that he had nothing to do 
with it, and he referred her to hiselder brother. I do not think 
any one would understand by that, that he was aware of the 
transaction, and that he repudiated it; but rather that he left 
the whole matter to the management of his elder brother. He 
has therefore never until this suit was brought repudiated this 
transaction, of which he has all along been enjoying the 
benefit. 

I think, under these circumstances, it is too late for Gopal- 
narain to question this transaction. On this part of the case, 
no authorities have been cited, nor have I been able to discover 
any in this Court precisely applicable. It falls however, I 
think, within the general doctrine that a man who stands by and 
silently allows a transaction to be entered into, and takes the 
Benefit of that transaction, is in the same position as if he was 
a party to it. 

Theease of Ramnarain ‘stands thys:—He is now twenty-four 
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vr twenty-five years of age. When the mortgage was executed 
he was under sixteen. I have no doubt that the occasion was one 
on which, if the will of Hurrynarain had not been in the way, 
Gourinarain, under his ordinary powers as manager on behalf of 
an infant member of the family, could have created a valid mort 
gage of Ramnarain’s share. Butas I have already said, the will of 
Hurrynarain had provided aspecial mode in which the manager’s 
powers had to be executed, which could not be departed from. 


The case as against him rests upon his acquiescence, to be 


inferred from his silence after the contract came to his know- 
ledge and his having had the benefit of the transaption. Now 
I am entirely unable to accepthis statement that he first heard 
of this mortgage at the Registrar’s office. That story appears 
to me utterly incredible, I have no doubt he knew of this 
transaction much earlier than he admits: and as he, the only 
person who can state the truth exactly in this matter, has 
refused to do so, I must make such inferences as I best can” 
from the usual course of events. Now I take it to be the duty 
of a member of a Hindu family when he comes of age, at least 
to make himself generally acquainted with what has been done 
by the manager during his minority, and to express his dissent 
at once if he disapproves of any transaction brought to his 
noticey Itseems to me that it would be most unfair to the other 
members of the family, and to those who have dealt with the 
manager, if it were otherwise. The members of a Hindu 
family stand in a very close relation to each other, and the 
normal condition of a Hindu family is that one member 
should manage on behalf of the rest: and it seems to me 
right to hold that a member of a Hindu family does, by his long 
continued silence, ratify the acts of the managing member of 
the family of which he is aware, aud of which he has had the 
benefit. I think also I ought to infer that Ramnarain was fully 
aware, shortly after his coming of age, of this transaction: and in 
my opinion his silence, under these circumstances, there being no 
fraud or concealment, is equivalent to a ratification. , 

There are some observations of Holloway, J., in the case of 
Peddamuthulaty v. N. Timma Reddy (1), which would seem to go 


(1) 2 Mad. H. C. Rep., 270. e 
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` the length of laying it down that mere omission to act, or standing 1874 
by, as it is called, cannot, under any circumstances, bar a person pba eae 
from.sétting up any right which is absolutely vested in him; v. 

: ae Muppoarrry 
Holloway, J., apparently considering that the Statute of Limit- Gurras. 
ation has some bearing on this question, With great respect I  Smosia- 
am unable to concur in this view. I do not think the bar.under Mozoonpaz 
the Statute has any thing to do with ratification by acquiescence ; Muopponorry 
and the question is whether from silence acquiescence can be CWE 
presumed? That will very much depend on whether it was the Mopposorry 
duty of the person in, question to speak out. In this case, I eee 
think it was the duty both of Gopalnarain and of Ram: sey Dossxs, 
narain to speak out, and, therefore, that from their silence 
acquiescence may be presumed. Though I do not find any case 
here precisely in point, I think the decision of Sir John Smart 
in Bigg v. Strong (1), in England, is an authority for this position, 
and that the principle of that decision is applicable here. That 
“decision was subsequently affirmed by the full Court of 
Appeal (2). 

As against Bamasoondery the case has been left exceedingly 
bare. The estate of Lukhinarain’s family at the date of the 
mortgage hás not been shown, and there is nothing whatever to 
show whether Bamascondery was or was not aware of the trans- 
action. As against her, therefore, I have no alternative but to 
dismiss the suit. f 

As against the other defendant, Shosheebhoosun, as represent- 

_ ing his father Gourinarain who executed the mortgage, it is of 
course a valid and binding security. He has in my opinion acted 
honestly in this suit and spoken the truth. 

I have only further to mention that a slight doubt as to the 
plaintiff’s,case once crossed my mind from the circumstance that 
no interest had been paid on the mortgage for so long a period, 
and also from the extraordinary misrecitals of Hurrynarain’s 
will in the mortgage deed. But the first may be explained by 
the family of the defendants having fallen into dissension; and 
as to the second, the very high standing and respectability of the 
atiprney who prepared the mortgage is, I think, quite enough 


(1) 4dur, N. S., 108. (2) 4 Jur, N.S, 983. A 
e 
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1874  ¢o justify me in presuming that, however strange this may appear, 
Guratxanaty there was no sort of fraud in its preparation, Moreover these 

v. circumstances were not relied on by the defendants in support 
MUDDOMUTTY Oe ° 2 : : ‘ 

Guevse, of their imputation against Gourinarain. I therefore attach no 
Snosier- Weight to them, and only mention them lest it may be thought 
Mozooupan hereafter that they have been overlooked. 

Murnouvrry The result is that the suit, as against Bamasoondery, will be 

Guere. dismissed with costs. There willbe a declaration that the mortgage 

eas ott is a valid’security for the sum‘of Rs, 6,847-3-3, with interest at the 
Bangoo- rate specified, as against the shares of the defendants Gopaluarain, 
nerr Dosare. Ramnarain, and Shosheebhoosun, in the property comprised in 
the mortgage. There will be the usual decree for an account and 
‘gale, and for payment of the deficiency, if auy (1). There will also 
be a declaration that, as between the defendant Shosheebhoosun 
on the one hand and Gopalnarain and Ramnarain on the other, the 
sum of Rs. 5,847-3-3, with interest thereon, is payable by all these 
defendants, and the sum of Rs. 1,000, with interest thereon, is" 
payable by Shosheebhoshun alone, subject however to: any order 

-that may be made in the suit now pending for orders. 

Costs on scale No. 2; such costs, other than those payable by 
the* plaintiff to the defendant Bamasoondery, will be added to 
the defendants. Gopalnarain and Ramnarain will, as between 
them and Shosheebhoosun, -be responsible for the costs so added. 


Separate appeals were preferred against this decision. In 
the first, brought by Gopalnarain and Ramnarain, the plaintiff 
and Shosheebhoogun were the respondents; while in the second, 
preferred by Shosheebhoosun, who sought to set aside such por- 
tion of the decree as relieved Bamasoondery Dossee from all 
liability, the latter was joined as a respondent with the plaintiff. 


Mr. Kennedy and Mr. Bonnerjee for Gopalnarain and Ram- 
narain, the appellants in the first appeal. 


Mr. Branson and Mr. Pugh for the respondent Muddomutty 
Guptee. 


. @ ’ 
(1) In the decree as drawn up, the liable for the amount of any such def- 
defendants Gopalnarain, Ramnarain, ciency, 

- and Shosheebhoshun were declared 


hd 
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Mr. Lowe and Mr Fergusson for the respondent Shoshee-e 
bhoosun. 


Mr. Kennedy (after raising joel objections on the score of 
the i improper reception and rejection of evidence by. the learned 
Judge, continued) :—The appellant’s case is that the transaction 
between Gourinarain and the plaintiff was wholly fraudulent. 
‘There is a complete absence of proof that the money was 
required for the estate. The relationship of the mortgagor to 
the mortgagee, the non-payment of interest, the failure to 
obtain the sanction of the Court for the mortgage, the omission 
to comply with the directions contained in Hurrynarain’s will, 
and, so far as the mortgage was for the benefit of Lukhi- 
narain’s estate, with the directions of the latter’s will, are all 
` strong evidence of mala fides. Markby, J., erred in holding that 
Act XI of 1858 does not restrict the powers of a mofussil 
guardian with respect to property-in Calcutta. -The mortgage 
was executed by Gourinarain as executor of Hurrynarain and not 
as kurta, [Coucn, C.J.—The learned Judge held that though the 
‘ mortgage was not executed according to the will, the appellant 
stood by and took the benefit of the transaction. PONTIFEX, J.— 
Acquiescence before the act complained of would bind the appel- 
lants; subsequent acquiescence would not, unless accompanied by 
ratification. ] ‘ The family took the property not in the ordinary 
way as a joint Hindu family, but under the will, and the manager 
had no greater powers than were given by the will. The case falls 
within the general rule that when a person, professing to act 
in a certain capacity, exceeds his powers, his act will not affect 
the interests of third persons, though it may be conclusive as 
against himself. Acquiescence imports full knowledge—Life 
Association of Scotland v. Siddal(1). [Coucu, C.J.,—No doubt, 
see Bhooban Mohan Bannerjee v. Elliott (2). Pontirex, J., 
referred to the Indian Contract Act (IX of 1872), s. 198.] 
The mere omission to assert a right does .not amount to a bar 
so long as the right is not barred by the law of limitation—<Arch- 
bold v. Saully (3), in which Lord Wensleydale draws a 
re (1) 3 De G. F. & J., 58; see p. 74. 


(2) 6 B.D. Rq 85; afd. in P. Cx 12 B. L. R., 408. 
„ 13) 9H. L., 860, see p. 383. 
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1874 distinction between mere laches and acquiescence whereby 


Gorarwaran another is induced to alter his position. The same doc- 
MozoomMDAR 


v. trine is laid down in Peddamuthulaty v. N. Timma Reddy (1),. 


MUDDONUTTY z eee i 
Guerre. from which decision Markby, J., dissents; see also Dann v. 


Snosure- Spurrier (2). The learned Judge relied on Bigg v. Strong (3), 
Mozcounan but the circumstances of that case were very peculiar, and 
Muppguvrry Wholly unlike the facts here. There is not the slightest evidence 

Gurree, that either of the appellants ever ratified the act. There is ho 
Muppouvrry authority for the position that a member of a joint Hindu 
Banoo. Family is bound to make himself acquainted with the state of the 
peer Dosssz. joint affairs so soon as he comes of age. In Ranganmani Dasi, 

v. Kasinath Dutt (4), Markby, J., held that the manager of a 
joint Hindu family is not bound to render an account to the 
other members of his family, but his decision was subsequently 
overruled by a Full Bench in Abhaychandra Chowdhry v. 
Pyari MohanGuho(6). There was nothing to put the appellants 
on enquiry, no interest having been paid for a long time. : 

Mr. Bonnerjee on the same side contended that inasmuch 
as the appellants had never covenanted to pay the debt, they 
could not be made personally liable for any deficiency which 
might arise on the sale. And on the subject of acquiescence, 
he referred to Strange v. Fooks (6) and Lloyd v. Attwood (7). 


Mr. Pugh for Muddomutty Guptee—Hurrynarain’s will creates 
no new estate; it simply provides for the management of the 
property; the will clearly shows that he intended that the property 
should remain joint until his youngest son attained majority, 
Gourinarain was the de facto manager when the mortgage was 
executed, and Markby, J., expressly finds that there is no proof of 
fraud, [Pontivex, J.—You admit that a portion of the money was 
borrowed to pay a debt due by Lukhinarain; that fact should have 
put youonenquiry. Again the mortgage was executed seventeen 


years after Hurrynarain’s death, and although that may not shift « 


(1) 2 Mad. H. C. Rep., 270, (4) 8B. L. R, O. 0.4. 
(2) 7 Ves., 231. (6) 5 B. L. R847, > °° 
(3) 4 Jur. N. B., 108; affd. on appeal, (6) 4 Gif., 408, 

š ib., 983. ; (7) 3DeG.& J, 614. è 
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the burden of proof, it raises a presumption against the bona fides 
of the transaction.] ‘A primd facie case of necessity was proved 
when it was shown that suits weré threatened. There are entries 
by Gourinarain in the family account-books which also go to prove 
that the money was needed. If necessity be shown, the estate is 
liable in whatever way the de facto manager may have described 
himself--Hanoomanpersaud Panday v. Mussamut Babooee Munraj 
Koonweree (1). As to whether the appellant’s conduct amounted 
to acquiescence, see the dictum of Turner, L.J., in Bigg v. 
Strong (2), that absence of dissent creates a presumption of 
assent; and Wentworth v. Lloyd (3), in which Sir John Romilly, 
M.R., after stating that it lay on the defendants to prove 
distinct information to the plaintiff, and acquiescence by him 
after. such information given, observes, that when a matter is 
contested six years after the event has occurred, where much 
material evidence may have been lost, the defendants are entitled 
to every fair and reasonable presumption that may be drawn in 
favor*of the direct testimony they produce. Archbold v. 
Scully (4) turned on-the question of statutory limitation, and 
the other decisions on the subject of acquiescence cited for the 
appellants rested on the peculiar circumstances of each case. 
Markby, J., was wrong in dismissing the suit against Bama- 
soondery. [Coucu, 0.J.—She is not an appellant in this appeal, 
and you have not appealed as against her; you cannot, therefore, 
raise that point.] Under s. 348, Act VIII of 1859, notice of a 
cross objection must, no doubt, be given—In re Madhobee 
Dossee (5); but we now ask the Court to modify the decree under 
s. 337, which‘gives such power to the, Appellate Court when there 
are two or more defendants to a suitand the decision of the lower 
Court proceeds on a ground common to all of them. [Covon, 
C.J.—The section means thatthe Appellate Court shall have power 
to modify the decree in favor of the appellants, whether plaintiffs 
or defendants, and not in favor of the respondents.] Under 
s. 348 the Appellate Court has power, on cross appeal, to re-open 


° l ; 

* ¥(1) 6 Moore's I. A., 393. (4) 9 H. L. Can 360, 
(2) 4 Jur., N. S., 983, (5) 6 W. R, Mis., 102. 
(8) 32 Benv., 467. 
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1874 the whole case, and assess damages on defendants who had been 
Gorarnanaix acquitted in the original suit, and who were not parties to the 
: Mozoopsn > 


v. appeal—Anund Chunder Goopto v. Mohesh Chunder Mozoom- 
Munposcrry £ 
Gorres, dar (l). [PONTIFEX, J—There cannot be a cross appeal except 
SBnosusw- -Against a person appealing. Mr. Kennedy referred to Hossein 
BHOOBUN 


Mozoospan Buksh Patooah v. Shaikh Baroo Beparee (2).] 
i 


A 
NMenposurry 


Gurrze. The learned Counsel then applied for leave to file an appeal 
Mopvouurry against the decree so far as it dismissed the suit as against Bama- 
Gurr#®  goondery, such appeal to be heard with the appeal of Shoshee- 
paimascos- hhoosun; and on the suggestion of the Court, subsequently 
. renewed the application, after notice to Bamasoondery. The 
Court, after hearing Mr. Kennedy on her behalf, granted leave 

to appeal. 


Mr. Branson on the same side. 
Mr. Kennedy in reply.—Hurrynarain’s will limited the-power 
which Gourinarain would otherwise have possessed as kurta. 
[PONTIFEX, J.—If a will appointing three executors were to 
provide that all three must join in any conveyance of the pro- 
perty, would that limit the common law power of one executor to 
convey ? That is a similar case, except that the powers of a kurta 
are greater than those of an executor: moreover, as Mr. Pugh 
pointed out, the testator intended the property to continue joint 
until the youngest son should come of age.] In Brown v. Bam- 
ford(3), when the testator gave his daughter a power of appointment, 
coupled, however, with a restraint on anticipation, Lord Lyndhurst, 
reversing the decision of Sir L. Shadwell, held that the lady’s 
power was limited by the restriction. [Couon, C. J.—Even ifthe 
mortgage was not executed in accordance with the directions of the 
will, if the debts were really due from the Hurrynarain’s estate, 
and the transaction was a bond fide one, there would be a valid 
. charge. Pontrrex, J.—The direction as to executing in the 
names of the minors was of no effect. No one can execute a deed 


in the name of a minor, since the minor himself is incémpetent to 
e 
(1) 1 W.R., 229. i (3) 11 Sim., 127; revd. on app. 
: (2) 5 W.R,50. | 1 Phill, 620. ° 
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make a deed.] A kurta cannot mortgage or sell the jointimmoves 1874 


able estate alone, if there be another member of the joint family Goratwanaiw 
Mozvostpan 


present, who is not laboring under any disability—Colebrooke’s ine 
Dig. Bk. ii, Ch. iv, v. 55; and Shamachurn Sircar’s Vyavastha "Gurte 
Darpana, vyavastha 354. oan 


The mortgage was given to secure advances to pay. off debts, Moz0ompae 


one of ‘such debts being due from Lukhinarain’s estate, and of the Mvppomurry 
remainder all, except one of Rs. 100, were barred by the law of 5) oT ney 
limitation, and Gourinarain’s acknowledgment could not revive Gurren 
them except as against himself—Act XIV of 1859, s. 4. [Mr. Baarasoox- 


DERY Dosage. 


_Pugh.—This point has never been raised before. Coucu, C.J.— 


No, it is entirely new; it was not even raisedin the grounds of 
appeal.| The Court is bound to take notice of the Statute if it 
appear either on the pleadings or upon the facts proved at the trial. 
The point is at least material as showing how far the transaction 
was bond fide. The decree charges the whole of the appellants’ 


*shares, whereas only a portion of the property was mortgaged. 


[Mr. Pugh—That is under the covenant of the kurta. Coucs, 
C.J.—Can the kurta bind the estate by his covenant? 


` Ponrizex J.—The mortgagee’s proper remedy on the mortgage 


is by foreclosure; although a sale is as a rule allowed, the 
mortgagee has no right to it; and upon foreclosure the remedy 
on the covenant is gone.] The learned Judge was wrong in 
saddling the appellants with the entire costs. 

The Court reserved judgment till after the hearing of the 
other appeals. . 


Mr. Wood and Mr, Lowe for Shosheebhoogun, the appellant 
in the second appeal. 


Mr. Pugh and Mr. Branson for Muddomutty Guptee, one 
of the respondents in the second, and appellant in the third, 
appeal. 


. Mr. Kennedy and Mr. Sinia for Bamasoondery Dossee, 
one of the respondents in the second, and eres in the third, 
appeal, 


40 BENGAL LAW REPORTS. ' [VOL XIV. 


1874 © Mr. Wood contended that the question of limitation could not 


GoratwaraIn be raised at this stage of the proceedings. 
Mozoompan 


Muppouurrr Mr. Lowe on the same side.—Under Act XIV ‘of 1859, an 


QGurrsE. 


—" acknowledgment ‘to take a debt out of the operation of the Act 
pape need not have been made before the debt was barred. There is 
MozoompaR difference in this respect between the wording of s. 4 of Act 


Mopppuorty XIV of 1859 and s. 20 of Act IX of 1871; The learned 
~—— __ Counsel also referred to Martin’s Lord Tenterden’s Act, p. 3; 
Gorreg Byles on Bills, p. 338; Williamson v. Naylor (1); and Philipa v. 


° Pitino: Philips (2). 


DEBY Dossxr. g 
Mr. Pugh for Muddomutty Guptee.—The question of limita- 

tion did not arise on the proceedings in such a way as bound 

the Court to take notice of it. And the point not having been 

raised till the last moment on appeal, every presumption 

ought to be made in favor of the mortgagee, and at all events it 


should not be presumed that the debts were barred., The Statute” 


only bars the remedy, it does not extinguish the right—~Doe d. 
Kullamalv, Kuppu Pillai(3). [Coucu,C.J.—That is as to realty 
only.] No demand for payment was proved to have been made; 
in Brammayi Dasi v. Abhai Charan Chowdhry (4); Norman, J., 
held that until demand made, time will not run against a Hindu 
_ creditor. [Covox, C.J.— That wasan action for money lent. 
The decision is difficult to understand; it seems to be founded 
on an opinion that the contract was somewhat in the nature of 
a contract to pay an annuity.] When Act XIV of 1859 was 
passed, the doctrine of English law was that an acknowledgment 


` after a debt is barred would revive it, and the Act contains no ` 


words to show that the Indian Legislature intended to introduce 
a different doctrine. An executor may bind his testator’s estate by 
his admission—Chunder Kant Mitter v. Ramnarain Dey Sir- 
car (5). Itis clear from the evidence that Gourinarain was manag- 
ing for Bamasoondery as well as for the other members of the 
family. Her position in no wise differs from theirs. Her share 
; was released to the extent of the Rs. 1,000, which Was paid for 


(1) 3 X. & C., 208, (4) 7 B. L. R., 489. e 
(2) 3 Hare 281 ; see p. 299. (5) 8 W. R., 68, SrA 
e . (3) 1 Mad. H. C. Rep, 85. e 
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Lukhinarain’s debt. As to whether a decree for sale is a, 1874 
proper remedy, it is submitted that this Court has the same Goparana 
power of directing a sale under s. 27, Act VI of 1854, as the iota 
Court of Chancery has under 15 & 16 Vict., cœ 86, s. 48. Gurren. 
[Ponrirex, J.—Mr. Kennedy does not disputethe validity of the swosnen- 
deoree for sale, but contends that his clients should not be made Mozooupan 
` liable`for any deficiency and for the costs. Only two houses were moppowurrr 
' mortgaged, and yet you ‘claim a charge over the whole estate, @0PTEX 
You rely on the mortgage to save these debts from the operation ga aan ha 
of the law of limitation; but is there then any debt alive except sae leas 
as against these two houses?] It is submitted there is by virtue.pmar Dosszx. 
of the covenant. At the time of the mortgage there were reason- 
-able grounds for believing that the transaction was for the bene- 
fit of the estate: that is all the mortgagee need show—Lalla 
Bunseedhur v. Koonwur Bindeseree Dutt Singh (1). The defend- 
ants by their conduct recognized the validity of the mortgage, 
and cannot now dispute it— Chetty Colum Comara Vencatachella — 
Reddyer v. Raja Rungasawmy Streemunth Jyengar Bahadoor (2). 


Mr. Kennedy for Bamasoondery Dossee.—It is unnecessary to 
. prove a demand in order to bring a debt within the operation of 
IV of 1859—Jeaunissa Ladli Begam Saheb v. Manthji 
Kharsetji (3). The point of limitation must be decided at what- 
ever stage of a cause it be raised—Davlata Bhujanga v. Beru 
. Ke adoji Ki 4); though this Court does make a distinction in cases of 
special appeal. Under s. 4, Act XIV. of 1859; an acknowledg- 
ment by an agent is not sufficient—Parshotam Manchharam v. 
_ Mirza Abdul Latif Khan (5); and a kurta has no higher position 
` than an agent, ` 


Mr. Wood in reply i in the second appeal. 


Mr. Pugh in reply in the third appeal. 
Our. adv. vult. 


The judgment of the Court was delivered by 


‘Covos, C.J.—These were appeals from a decision of Markby, 
J.,in a suit brought by Sreemutty Muddomutty Guptee against 


° 
(1) 10 Moore's I. A., 464, (4) 4 Bom. H. C. Rep., A. 0. 197. 
(2) 8 Moore’s I. A., 319. (5) 6 Bom. H. C. Rep., O. C., 67. 
(8) 7 Bom. H. C. Rep., O. C., 36. f 
@ - 7 6 . 
e 
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1874 „Gopalnarain Mozoomdar, the appellant in the first of She 
Gorarkarant appeals, and three others. , 
et By the decree made by Markby, J., it was ordered and 
uppomuTTY : ols : 
Guerex. decreed that the suit should be dismissed as against the 
Srosnex- defendant Bamasoondery Dossee with costs; and it was declared 
MozooxDan that the indenture of mortgage, dated the 24th of March 1865, 
Muppoworrr 18 @ valid security for the sum of Rs. 6,847-3-3, with interest 
QUPTER 
T urren day of February 1865, as against the shares of the defendants 
biis Gopalnarain Mozoomdar, Ramnarain Mozoomdar, and Shoshee- 
Desy Dosse. bhoosun Mozoomdar, in the property comprised in the said 
mortgage; and it was ordered that it should be referred to 
the Taxing Officer to tax the costs of the suit; hnd upon the 
three defendants, Gopaluarain Mozoomdar, Ramnarain Mozoom- 


dar, and Shosheebhoosun Mozoomdar, or any or either of 


them, paying to the plaintiff the said sum of Rs. 6,847-3-3, 
with interest thereon at the rate and from the time aforesaid, ang 
her costs, other than the costs payable to the defendan? Bama- 
soondery Dossee, with interest thereon, it was ordered that the 
plaintiff should reconvey the premises comprised in the mortgage 
to the defendants, or such of them as should pay such principal, 
interest, and costs; and in default of their paying the money at 
the time appointed, it was ordered and decreed that their shares 


in the mortgaged premises should be sold, with the directions . 


usual upon such sales; and that, if the money to arise by such 
sale should not be sufficient to pay the said principal, interest, 
and costs, with interest thereon in full, the three defendants, 


thereon at the rate of twelve per cent. per annum from the 4th ° 


Gopalnarain Mozoomdar, Ramnarain Mozoomdar, and Shoshee- 


bhoosun Mozoomdar, should pay to the plaintiff the amount of 
the deficiency; and it was declared that, as between the defend- 
ant Shosheebhoosun Mozoomdar on the one’ part and the 
defendants Gopalnarain Mozoomdar and Ramnarain Mozoomdar 
on the other part, the said sum of Rs. 6,847-3-3, with inter- 
est, was payable as follows, that is Rs. 5,847-3-3, with interest, 
was payable by all those three. defendants, and Rs. 1,000 with 
interest was payable by the defendant Shosheebhoosuh Mozoom- 


dar alone, and subject to any order that may be made in ‘the 


suit No, 351 of 1868, which was a-suit for partition. | 
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` @The learned Chief Justice, after stating the substance of thee 1874 


pleadings and the issues, continued):— anal 
Although the plaint stated, as the fact is, that the mortgage eae 


purported to be madé by Gourinarain Mozoomdar as executor, Gurrsr. 
yet the substantial question was whether this mortgage did Suosnes- 
create a valid charge upon the property which was professed to Moroo3DAe 
be mortgaged. The statement in the deed that it was made by Hobronorir 
Gourinarain as executor, and the allegation in the plaint, SITER 
were not material to the substance of the claim ; and this issue tense 
was the mortgage deed so executed as to constitute a valid and Banadir: 
binding charge against the defendants or either of them ?—'Dzsy Dossss, 
raised the real question. The case is similar in this respect to 
Arbuthnot v. Betts (1), in which case the decision of this Court 2 reli s 
has been affirmed by the Judicial Committee of the Privy 

Council. There the plaintiffs brought a suit for the recovery 

of damages for a breach of contract. They alleged that the 

fefendant Mr. Betts, for himself and his partners, entered into a 

contract with them for the purchase of 1,012 maunds of indigo, 

and that they were ready to deliver the seed, but the defendants 

refused to take delivery. ' The defence was that the defendants 

had given an order to the plaintiffs for the purchase of 1,000 

maunds of fresh and superior kind of seed, and that the plain- 

tiffs: had purchased seed of an inferior sort, and the defendants 

had, on inspection, refused to take the seed. The District Judge 

framed an issue of a somewhat technical character, namely, 

*‘ whether as two of the plaintiffs have stated that they acted as 

agents for the defendants in the purchase of indigo seed, the 
“suit can proceed: in its present form or not?” And he held that 

the plaintiffs were bound to prove the case which they had stated 

in the plaint, and that their denial of the existence of the relation 

of vendor and purchaser between themselves and the defendants 

was fatal to their claim. Upon an appeal to this Court, there 

being amongst the issues which had been framed by the Judge, i 

e one (the 3rd)—* what were the exact terms of the contract entered 

into between the plaintiffs and the defendants?” and another 

(the 4th) “ have the plaintiffs fulfilled their part of the said con- 

tract ?”—we were of opinion that the substance of the case ought 


° (1) 6 B. L. R., 273, i 
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eto be looked at, and that, if it had been necessary, the Juge 


Qorainanai 


ought to have amended the issues go as to raise the real question 
in controversy between the parties ; but, in fact, no amendment 
was necessary, and we heard the case on the merits, and gave a 
decree for the plaintiffs on the ground that the case ought to be 
treated as one in which they sued to recover money due to them 
as agents, they having supplied seed to the defendants according 
to the order which was given to them to execute. This decree 
was affirmed on appeal by the Judicial Committee. The case 
shows that what is to be looked at is, not the precise form of 
‘the plaint, but what is the real question in the case; or, to use 
the language of the Judicial Committee in Hunoomanpersaud 
Panday v. Mussamut Babooee Munraj Koonweree (1), “the 
substance and merits of the case are to be kept constantly in 
view; the substance, and not the mere literal wording of the 
issues, is to be regarded.” 

The question, then, which we have to determine is, was this 
mortgage a valid charge upon the property? The debts of 
Hurrynarain Mozoomdar were by the Hindu law a charge upon 
his estate in the hands of the person to whom the estate came 
upon his death. It is not necessary to refer to any authority 
for this; it is a well known rule of Hindu law. And whether 
Hurrynarain Mozoomdar made a will, and in that gave any 
direction or power to sell or mortgage his property for payment 
of his debts, the sons to whom the estate came on his death,—or, 
if the family .was in such a state that there was a manager for the 
joint family, the manager,—could mortgage or sell the property. 
The law gave him authority to do so for the payment of the 
debts. The sons appear to have continued, and it appears to 
have been the intention of the testator Hurrynarain Mozoomdar, 
that they should for a time continue, to be a joint family. There 
had been no separation before the mortgage was made—no 
separation in estate. Gopalnarain had attained his majority, 
but nothing appears to have been done to effect a separation in 
estate in consequence of it, That it was the intention of the 
testator that the family should continue for a time joint appgars 


. (1) 6 Moore's L A., 393; at p, 411. e 
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fra the direction contained in the will that the two minor sone 1874 
and the widow ‘were to be maintained out of the joint estate, coe 
and also from the direction that the marriage expenses of any of A 

; 3 Mopvomurrr 
the sons were to be paid out of that estate. We think we must Gurren. 
treat this family as continuing to be a joint. family, so that the Suosmm- 
son who was acting as a manager for, it, and was indicated Mozooupar 
by the deceased as, the person who should manage, had the wopposorrr 
authority which is given by the Hindu law to sell or mortgage GUPTS* 
the property in order to pay off debts due by the deceased. That saa cect 
being so, this clause in the will has no operation as a trust or as Pee 
a charge upon the property: It did nothing which the law had pery Dossem 
not already done, and which it would not do if there had been no 
such clause in the will. It is like the case in the English law of 
a trust or a charge by will upon personal estate for the payment 
of debts, the personal estate being vested in the executor or 

-administrator as a fund for the payment of debts. This has 
“been decided by the House of Lords in Scott v. Jones (1), 
in which the judgment of Sir John Leach was affirmed, and the 
judgment of Lord Brougham reversed. And in two cases sub- 
sequently decided, Freake v. Cranefeldt (2), and Evans v, 
Tweedy (3); the doctrine has been acted upon. - It appears to 
us that the case of the Hindu family with the. power—and 
‘not only the power, but the obligation—to pay tlie debts by 

` means of the property left by the deceased, is precisely analogous 
to this case. 

The eldest son, or the manager of the family, having power 
to raise money to pay the debts and to make the mortgage, can 
it be'said that the charge which he made under the power which 
he possessed by the Hindu law is invalid, because he professed 
to do it as executor and by virtue of the power in the will, and 
not by virtue of his general power? Having the power to do 
it, we think that although the mortgage was not executed 
strictly in accordance with the clause in the will, still it can be 
supported, and should be supported, as having been done by 
virtue of the power conferred on him by law independently of 


a ! 
se 
e, 


(1) 4 OL & Fin., 382. (2) 3 Myl. & 0., 499; 
° . (8) 1 Beav, 55.- - > . 
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the will, and that the parties interested in the property can Mt 
be allowed to say that it should be treated as a void charge, 
although the amount raised by the mortgage may have been 
properly applied, and that their shares in the estate .are to be 
freed from liability. Ishall come presently to the question 
of the validity of the mortgage, with reference to the purposes 
for which it was made. At present, I am speaking of the form 
in which it was made, and the power which the mortgagor pro- 
fessed to exercise. 

Another question, which is important in this case, is with refer- 
ence to the operation of the law of limitation. For the same. 
reason as makes the form of the mortgage immaterial,—that this 
clause in the will had not any legal operation as a trust or a 
charge,—it does not prevent the operation of the law of limita- 
tion. A trust or a charge in a will, ifit takes effect and has a 
legal operation, would do so; but this simply had no effect, 


and according to the case to which I have referred, it would not” 


prevent the operation of the law of limitation. 

Taking these two matters as settled,—that the form of ‘ia 
mortgage, and its not being executed strictly in accordance with 
the will, does not affect its validity, and that the law of limita- 
tion might apply to the debts for which the mortgage was given 
as a security,—we have to consider whether this was a mortgage of 
such a description as would be a valid charge upon the property. 
Now the general rule is—and I here adopt the language of the 
Judicial Committee of the Privy Council in Chetty Colum 
Comora Vencatachella Reddyer v. Rajah Rungasawmy Streemunth 
Jyengar Bahadoor (1)—that the money must be advanced to pay 
subsisting charges on the estate or otherwise for its advantage. - 

There are cases in which a mortgage may be established,, 
although the money may not have been actually so applied, but 
these are cases in which the person advancing the money, the 
mortgagee, has acted bond fide, and, after making due enquiry, 
has believed that this was the purpose of the mortgage. 

We have then to see what part of the money for which the 
mortgage was made’ as a security was a subsisting charge on the 
property of the deceased, or was advanced to pay off a subsist= 


(1) 8 Moore's LA., 819; atp, 828. ° 
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incharge. We agree with Markby, J., that the charge of fraude? 1874 


against the plaintiff has not been proved. It is not necessary to. Goratwanain 


Mozoostpar 


go particularly into that matter. Upon the evidence, the proof v 


é . Mupvosturry’ 
of that charge certainly failed, and this will be important upon "Guere. 
the question of costs when I come to speak of that. +S SHOSHRT- 

. There were some objections taken on bebalf of the appellanta mozcounas 


Gopalnarain and Ramnarain, which had better now be disposed Monvonorry 
of. It was objected that evidence had-been improperly. rejected Gurren. 
by the learned Judge. It was said that a witness, Mohesh Moppomurrr 
Chunder Banerjee, had not been allowed to depose to a fact Me creed 
which was stated in a memorandum produced by him, because’ psrx Dosare. 
he said he had no independent recollection of the matter. It 
appears to us, that the learned Judge was wrong there. 

There was another objection, that an entry by Grish Chunder 
Banerjee as to business done in the office of the attorney con- 
nected with the preparation of the mortgage deed, was rejected. 
The object of this evidence appears to have been to show that: 
Gourinarain, the mortgagor, gave the instructions for the 
preparation of ‘the mortgage, and, in fact, acted as the real party- 
in the matter,—acted on behalf of the plaintiff, the mortgagee, as- 
well as on his own account,—and from this the Court would have 
been asked toinfer that he was, as the.defendants alleged, the 
real party, and that the name of tha plaintiff was only put 
forward for him. Looking at what this evidence. which was 
rejected would prove, namely, that he did give instructions for 
the deed, he being the son-in-law of the plaintiff, we do not 
think that the inference should be drawn which the defendants 
ask to have drawn. And it appears to us that, if this evidence 
had been received, it would not have varied the decision of the 
Court on the question of fraud. If that evidence had been 
admitted there would not have been evidence that the Court 
could come to the conclusion upon that the charge of fraud was. 
proved. Therefore not only under s. 167 of the Evidence Act, 
but according to the well known rule which ‘would be acted 
upon without any such provision in the Evidence Act, this 
would notbe e ground for’ our: reversing the decision of 
Markby, J. 

It wag said that not only do the instructions for the mortgage, . 
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1874 to which I have referred, show fraud, but that the recitals @n 
Coa the deed were untrue. There is some foundation for saying 

OZOOMDAR 
niece this; but we do not think much importance should be given to 
UDDOMUTTY . 

Guerce. those erroneous recitals, or to the non-payment of : interest, 
Suosnex- which was also relied upon; because the interest was, in fact, - 
Mozoonpan paid for some time, and it is not unlikely that the dissensions 
Muppoworry Which arose in the family would put a stop to the payment of 

Guerres. the interest. The great‘fact in support of the bona fides of the 
Mupvomvy * mortgage transaction on the part of the plaintiff is, that before 
EEA the preparation of the English mortgage to which the instruc- 

pery Dosser. tions given by Gourinarain apply, there was the Bengali mort- 
gage of the 4th of February 1865, and it appears from evidence, 
of the trustworthiness of which there does not appear to be 
any reasonable doubt, that the plaintiff’s son had advised, her 
not to advance any more money without getting a mortgage. 
Another objection was taken to the evidence in the case, 
namely, to the admission of a copy of an ikrar. As to this, it* 
does not appear to us that the evidence was of any consequence, 

‘ and, therefore, that the admission of the copy instead of the 

' “original ikrar is an objection which an Appellate Court ought 

not to give effect to. i 

Another objection was that certain entries had been tendered 
by the defendants, and were'rejected by the learned J udge., 
According to the rules and practice of this Court, the learned 
‘Judge was not bound to allow these entries to be used in 
evidence, and we cannot say that he was wrong. It appeared 
subsequently on the hearing of the cross appeal, that the appel- 
lant Gopalnarain was not then prepared with translations of 

these entries. What he seems to have wished for was to have a 

kind of roving inquiry amongst the books in order to find out if 

there was anything, in them which would be of use to him. 
That cannot be allowed at the hearing of the suit, The entries 
which were sought to be uséd ought to have been translated that 
the Court might peruse them. Great inconvenience would 
follow from any other course being adopted. 

Having disposed of these minor objections, we confe to conej- 
der whether any of the debts intended to be secured by the 
mortgage were at that timé barred by the law of limitation. 


e ! e 
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THis objection arises on the plaintiffs case; it is not an° 1874 


objection which the defendants had to take in their written GoPatanate 
statemehts, or by way of defence to the suit. The onus was on  r. 
the plaintiff to prove that the mortgage was a valid one: and if a ane 


it appeared upon evidence that some of the debts were barred,  gnosner 
the case would not come within the requirement that the ,pyoos'™ | 


mortgage should be made to pay off a subsisting charge upon yas 


the estate. ` Queer. 
It was argued that there was an acknowledgment of a debt Boreas 

. . . . t sa UPTER 

by Gourinarain which was sufficient to prevent the operation v. - 


Bey gs e» : .B - 
of the law of limitation. But the manager of a joint Hindu Dent Dosse. 


family has no power to revive a debt by an acknowledgment, 
except as against himself. I am speaking of what the law 
was at the time of this transaction, s. 4 of Act XIV of 1859 
being then,applicable. It would not, we think, be right to 
apply in India the decisions of the English Courts as to 
executors in England being at liberty not to avail themselves of 
the law of limitation; because those decisions probably rest 
upon the peculiar position of an executor in England, and the 
rights which he may have from his having been: considered 
originally to be the representative of the Ordinary, and to have 
entire power over the estate. They would not be a safe guide 
in this country, where amongst Hindus an executor really is 
not recognized. The probate of a will by a Hindu does not 
have the same effect as probate of a will in England, nor does 
the calling the man to whom the property is left executor put 
him in exactly the same position as an English executor. We, 
therefore, cannot apply those cases here, and there is no ground 
here for saying that any acknowledgment of Gonurinarain would 
prevent the operation of the law of limitation. j 
It appears when we look into the evidence relating to the 
different sums for which the mortgage was given as a security, 
that only one debt, of Rs. 100, was not, at the time of the 
mortgage, barred by the law of limitation. All the other debts 
were of a date which made the law of limitation applicable. 
Thig debt of Rs. 100 appears to be satisfactorily proved. 
The plaintiff’s evidence about it is corroborated by entries in 


the booke which have been produced. There is an entry on one . 
° 7 
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side at page 79, and the corresponding debt entry is given at 
page 78, of the additional paper book. It also appears that 
Rs. 947-3-3 were advanced to Gourinarain at the tinfe of the 
mortgage. The evidence to prove this, besides the plaintiff’s 
evidence, is the recital in the Bengali mortgage, where the 
manner in which the money was advanced is stated, namely, 
by two Government promissory notes of which the dates and 


amounts are given, and they are valued. Then there was putin * 


evidence a receipt for these very notes showing that they were 
applied for the benefit of the estate of Hurrynarain Mozoomdar, 
and there is the evidence of Baneemadhub Bhuttacharjee to the 
same effect. This, we think, sufficiently shows that this sum of 
Ra. 947-3-3 was really ‘advanced to Gourinarain at the time of 
the mortgage was made, and that it was applied in such a way, 
that it would be a proper subject for a mortgage of the property 
of the deceased Hurrynarain. Therefore, the result of an 
examination into the case is that the mortgage is valid for these 
two sums of Rs. 100 and Rs. 947-3-3. It is a valid mortgage of 
the four shares of the whole of the property which is comprised 
in it. 

This leads us to the grounds of the plaintiff’s appeal. The 
learned Judge, as it appeared when I read the decree, dismissed 
the suit against Bamasoondery Dossee, the owner of one share of 
the property. In the principal appeal, namely, that of Gopal- 
narain and Ramnarain against the plaintiff, she was unable to 
take this objection, and we allowed her to bring an appeal 
making Bamasoondery Dossee a respondent. It follows from 
what I have already stated that the plaintiff must succeed in 
this, and that the decree instead of being, as it is, a decree 
dismissing the suit against Bamasoondery Dossee, ought to be a 
decree establishing the mortgage, for the two sums I have 
mentioned, against her share of the property, as well as the shares 
of the other three defendants. 

There is another question as to the Rs. 1,000 which was 
borrowed, and applied for the discharge, not of the debts due by 
Hurrynarain or for which his estate was liable, but for the debts 
of Lukhinarain. Ae to that sum the mortgage cannot be good. 
Gourinarain was not in a position to make a valid mortgage 


* narain, will be liable to pay that sum to the plaintiff, but will be 
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of the share of Lukhinarain. separately from the shares of the’ 1874 


others. The power which he had as manager of the family to Gorauxarars 
MMozoompar 


make a mortgage of the shares of the whole would not extend v. 
Muppoxurry 


to his making a mortgage of Lukhinarain’s share to pay off Gurrss. 


the liabilities of Lukhinerain, The Rs. 1,000 appear to have Snosnkr- 
been applied for the benefit: of the estate of Lukhinarain. ESAO 
Shosheebhoosun Mozoomdar, who is the representative of Gouri- yyy pou0rre 
GUPTRE. 


entitled to claim it out of the estate of Lukhinarain. The sa ed 


person liable to the plaintiff is the representative of Gourinarain, aig sie 
the person who is possessed of his estate. Although the mortgage puux Dosaxz, 
did not operate upon the four shares beyond the two sums I 
have mentioned, namely, Ra. 1,000 and Rs. 947-3-3, as against 
Gourinarain, who executed it, it was a good mortgage for the 
whole amount which was borrowed, or acknowledged to be due, 
by him; and the share of Gourinarnain is liable for the whole’ 
Rs. 6,847-3-3: Shosheebhoosan Mozoomdar, as representing 
him, and to the extent of the property of Gourinarain which 
he is possessed of, is also liable for it. 
But the decree made by Markby, J., provides that the three 
defendants, whose shares he held to be properly mortgaged, were 
to pay any deficiency arising after the sale. Now with respect 
to Gopalnarain, and Rumnarain, and Lukhinarain, all the 
authority or power which Gourinarain had was to mortgage their 
shares of the property. He had no power as manager of the joint 
family to pledge their personal credit, and to make them person- 
ally responsible for the money which he was borrowing. The 
direction to pay the deficiency, resting upon the pledge of their 
personal credit, or on the agreement binding them personally, can- 
not be supported, And that part of the decree must be omitted. 
Therefore the decree we propose to make in order to carry out 
what, in our opinion, is the right determination of the questions 
between the parties, is this. We declare that the mortgage 
of the 24th March 1865 is a valid and effectual mortgage 
with respect,to the whole of the property comprised therein, for 
the „principal sum of Rs. 1,047-3-3 only, representing the sum 
of Rs, 100 and Rs. 947-3-3. We declare that the said mortgage 
is a valig and effectual mortgage with respect to the one-fourth ° 
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1874 _eshare of Gourinarain Mozoomdar, and on the whole of the 
“Roast property comprised in such mortgage, for the whole of the 
. principal monies purporting to be secured thereby. Wè direct 
Moppomorty 

Gorre, an account to be taken of what is due for principal and interest 
Suosiex- in respect of the Rs. 1,047-3-3; and in the event of none of the 
Mozooupar Parties interested in the equity of redemption paying off such 
Muppesrorry mount, to be certified within six months from the date of this 
Gorre decree, with interest up to payment, the property is to be sold, 
Moppouor™ with the usual consequential directions. In case of payment, 
nison ne plaintiff is to reconvey according to the rights of the parties, 
penx Dosezx'for which purpose all parties are to be at liberty to apply to the 
Court. This direction will only operate as regards Gouri- 
narain’s share in the event of his paying the whole amount 
which is due. If Rs. 1,047-3-3, and the interest upon it only 
should be paid, then the plaintiff will only be bound to reconvey to 
the other three persons their shares, because Gourinarain’s 
share will remain liable until the whole of the sum ia paid off 
We declare that, as between the owners of the equity of re- 
demption, the share of each, except that of Shosheebhoosun, is 
only liable to provide for a proportionate part of the sums to be 
paid for redemption. Take an account of what is due for 
principal and interest in respect of the entire amount purporting 
to be secured by the mortgage, and in the event of such amount 
not being paid off by Shosheebhoosun, or any other person, sell 
the one-fourth share of Gourinarain, and declare that the share 
of Gourinarain is in the first instance liable to pay the Rs. 1,000 
- which was advanced: on behalf of the estate of Lukhinarain, 
but without prejudice to the right of Shosheebhoosun to prove 
or claim against the share of Lukhinarain for the amount of 
principal and interest which he shall have paid to the mortgagee 

in respect of such sum. 

To sum it up,—if Rs. 1,047-3-3 sale should be paid, then the 
three sharers other than Gourinarain, or Shosheebhoosun repre- 
senting Gourinarain, will be entitled to have their shares recon- 
veyed to them; and as between themselves each of them will be 
declaréd to be only liable to one-fourth of that sum. Gourinargiv’s 
‘share is subject to the whole sum secured by the mortgage, and 

i is liable to be sold if the whole of that sum is not paid @f 


° . 2 
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It only remains to be determined what should be done-as to” 1874 
the costs of the suit. It is true that the plaintiff has only GoPatxanain 

È OZOOMDAR 
partially succeeded in the suit. As to three' of the defendants, v. 

f £ Muppoxurry 
the mortgage has been established for only a comparatively small Gurren. 
part of sum which the plaintiff claimed: but in considering Smosiee- 
whether, on that account, we ought to deprive her of any part of mozooupar 
the costs of the suit, we must take into consideration that these groppomorry 
three defendants made charges of fraud against her which they °?7=* 


have failed to establish. Looking at that fact, it seems propor “vppomurrr 


PTEE 


that all the defendants should be made to pay the costs of the , 
suit in the original Court, and we shall direct this to be done: penx Dosszs, 
As to the costs of the appeals, there has been a partial success in 

the appeal by Gopalnarain. He has succeeded in reversing 

the decree of the learned Judge as to a considerable part of the 

claim against some of the defendants ; but he has succeeded in 

that by an objection which was taken for the first time in this 
“Court. The objection that the debts were barred by the law of 
limitation was in fact not taken until the learned Counsel for 

the appellant was replying. A success of that kind does not 

entitle Gopalnarain to the costs of the appeal. 

In the appeal of Shosheebhoosun he has been only partially 
successful. He has succeeded as to Bamasoondery; but he put 
forward a claim in respect of the Rs. 1,000 in which he has not 
succeeded. It seems to us proper that in that appeal no costs 
Should be given. 

The appeal by the plaintiff against Bamasoondery has been 
successful; but considering that it was not brought forward until 
the last moment, and looking at the nature of case, it appears to 
us that it would not be right to allow the costs of that appeal. 

The parties in all three appeals will bear their own costs of 
the appeals on scale No. 2. 

a Decree varied, 

Attorneys for Muddomutty Guptee: Messrs. Swinhoe, Law, 
and Co. 


Attorneys for Gopalnarain and Ramnarain Mozoomdar and 
Bamasoondery Dossee: Messrs. Judge and Gangooly. 


Attorney for Shosheebhoosun Mozoomdar: Baboo Grish 
Chuydtr Ghose. : ; : 
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Before Mr. Justice Kemp and Mr. Justice Birch. 
THE QUEEN v. MUSSAMUT ITWARYA.* 


Evidence of Child, Admissibility of—Competent Witness—New Trial—Act X 
of 1873 (Oaths Act) ss. 5, 13— Evidence Act (Act I of 1872),-s, 118— 
Criminal Procedure Code (Act X of 1872), Chap. XV. 


The acoused was charged with throwing B and C down a well. She was 
charged with the murder of B under s. 802 of the Penal Code, and on that 
charge she was tried and acquitted. Thereupon the Joint Magistrate, without 
holding any further preliminary enquiry, committed her on a charge under s. 807 
of attempting to murder C. The: only eye-witness of the offence, according 
to the Sessions Judge, was a child, and as she did not understand the nature 
of an oath or solemn affirmation, her evidence was taken on simple affirmation. * 
The jury found the prisoner guilty, and she was sentenced to ten years’ trans- 
portation. Held, that the omission to administer either an oath or solemn 
affirmation, although knowingly made, did not render the child's evidence 
inadmissible. Held also, that’ the omission by the Joint Magistrate to hold 
n preliminary inquiry on the charge under s. 307 being an irregularity which 
prejudiced the prisoner in her defence, ‘the preceedings should be quashed, and 
a new trial held. 


THE accused was charged with throwing two children into 
a well, one a girl, aged about nine, and the other a boy, about 
two and a half years of age, on the 31st December 1873. 
The prisoner was committed to the Sessions on the charge of 
the murder of the boy, and on the 6th February 1874, she. 
was acquitted of that charge. On the 7th February 1874, 
the Joint Magistrate added to his former judgment or reasons 
of committal, the following remarks :—“ Mussamut Itwarya 
is also committed to take her trial before the Sessions Judge, 
on a charge of attempting to murder the girl Ramkoori under 
8. 307.” The prisoner was not put on her defence, and no 
witnesses were examined on the second charge: the Magistrate 


-+ 
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. * Criminal Appeal, No. 201 of 1874, against an order of tho Sessions 
Judge of Patna, dated the 6th February 1874. ° 
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simply enquired of her whether she wished to examine any fur 
ther witnesses before the Sessions Judge, to which she intimated 
she did not require any farther witnesses, but would examine 
the witnesses named iu the former charge. On the 11th February 
1874 she was tried for attempt to murder the girl, found guilty 
by the majority of the jury, and entenced to ten years’ trans- 
portation. . 

The girl Ramkoori was examined, and the Sessions Judge 
being of opinion that she did not understand the nature of an 
oath allowed her to give her testimony without oath or solemn 
affirmation, and her evidence was taken on simple affirmation 
only. The Judge found that she was the only eye-witness of 
the offence. 

Mussamut Itwarya appealed. The record of the case having 
been sent for by the High Court (Kemp and Glover, JJ.), 
and notice given to the Magistrate, the matter now came on for 
‘argument. 


Mr. Collis (Baboo Kalikissen Sen with him) for the prisoner.— 
The evidence of the girl is inadmissible ; it ought to have been 
given on oath or solemn affirmation ; see Act X of 1873 (the Indian 
Oaths Act), s. 6. That section lays down that all witnesses must 
be affirmed or sworn; that is the particular enactment in the Act. 
S. 13 contains a general enactment, viz., that no omission to take 
an oath or affirmation will invalidate the proceedings. Where 
there is a particular enactment and a general enactmentin the 
game Statute, and the latter taken in its most comprehensive view! 
would overrule the former, the particular enactment must prevail 
—Preity v, Solly (1), De Winton v. The Mayor of Brecon (2); see 
also the Queen v. Piran (3); therefore it is submitted that a limit- 
ed construction should be put on s, 13, and that “ no omission” in 
that section must mean no unintentional omission, but in this case 
the omission was intentional. No one reading the Oaths Act 
can doubt that the intention of the Legislature was to make an 
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oath or affirmation compulsory on persons testifying in Court, and’ 


regard must be had to the intention of the Legislature—Hawhins 


¥. eGathercole (4). Under s. 118 of the Evidence Act a child 


(1) 26 Beay., 606. (3) 18 B. L. B., App., 4. 
(2) Ja, 533. (4) 6 De G. M. & Q. 1; see p. 21. 
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eaii be a competent witness, but he must give his evidence accord- 
ing to law, that is, according to the provisions of the Oaths Act; 
the old law, Act IT of 1855, s. 15, was different as to clfildren’s 
testimony, If this child’s evidence is excluded, there is nothing 
proved against the prisoner. 

Again, there has been no preliminary enquiry made by the 
Magistrate into the present charge; this he was bound to make 
under Chapter XV of Criminal Procedure Code (Act X of 
1872). [Kemp, J.—We can direct anew trial.] It is submitted 
that there is no sufficient ground for such a course in the present 
case, there being no evidence whatever against the prisoner 
except that of the girl Ramkoori. 


The Magistrate did not appear. 
The judgment of the Court was delivered by 


Kemr, J.—This prisoner has been convicted under 8, 307 of, 
the Indian Penal Code, and has been sentenced to transportation 
for ten years. The trial was by jury. The points taken are, first, 
that the Judge was wrong in not permitting the jury to refer to 
the evidence in a case in which this prisoner was’ committed for 
an offence under s. 302, and of which she has been acquitted, 
inasmuch as the evidence in both trials is the same, and refers to 
the same occurrence and to the same party accused; second, that 
the evidence of the witness Ramkoori is not legal evidence, 
as s. 118 of the Evidence Act does not obviate the necessity of 
an oath or solemn affirmation. 

Another point of law has been taken before us by the learned’ 
Counsel who appears for the prisoner, namely, that no prelimi- 
nary enquiry was held by the Joint Magistrate with reference to 
the charge of an offence under s. 307, that the prisoner was not 
put upon her defence upon that charge, and that she has been 
prejudiced by this irregularity in the procedure, inasmuch as 
she had no opportunity of cross-examining the witnesses on this 
charge, and has been deprived of the benefit of testing the 
accuracy of their evidence by comparing their depositions in the 
Sessions Court with the evidence which they gave before thf 
Joint Magistrate. 

With reference to the abjection taken as to the immdmis- 
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sibility of the evidence of the girl Ramkoori, under s: 15 
of Act II of 1855, the old evidence law, this evidence would 
have been admissible. §. 15 enacts that “any person who, 
by reason of immature age, or want of religious belief, or 
who by reason of defect of religious belief, ought not, ia the 
opinion of the Court, to be admitted to give evidence on oath or 
solemn affirmation, shall be admitted -to give evidence on a 
simple affirmation, declaring that he will speak the.truth, the 
whole truth, and nothing but the truth.” Now in this case Ram- 
koori is a. child of immature age; she has been examined on 
simple affirmation, and her evidence would have been admissible 
under Act II of 1855. We have now to consider whether 
under the new law her evidence is adinissible. Under s. 118 of 
the Evidence Act, this little girl is a competent witness, for the 
Court below has considered that she understood the questions 
put to her, and was able to give rational answers to those ques- 


tions. But it has been contended that, although she is a com- . 


petent witness, her statement is inadmissible, inasmuch as it is 
not a statement on oath or solemn affirmation, and we have 
been referred to Act X. of 1873, S. 5 enacts that oaths or 
affirmations shall be made by the following persons, namely, 
“all wituesses, that is to say, all persons who may lawfully 
_ be examined, or give, or be required to give, evidence by or 
before any Court or person having by law or consent of parties 
authority to examiue such persons or to receive evidence.” The 
learned Counsel, therefore, contends that inasmuch as this girl 
has not been examined on oath or solemn affirmation, her evi- 
dence is inadmissible; but under s. 13 of the same Act, it is 
‘enacted that “no omission to take any oath or make any affirm- 
ation, no substitution of any one for any other of them, and 
no irregularity whatever in the form in which any one of them 
is administered, shall invalidate any proceeding or render inad-' 
missible any evidence whatever, in or in respect of which such 
omission, substitution or irregularity took place, or shall affect 
the obligation of a witness to state the truth.” Now it is clear, 
that in thie Case, the Sessions Judge being of opinion from the 
answers given by this little girl that she was not aware of the 


responsibility of an cath, examined her on simple affirmation. 
e ý r 8 os 
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‘Therefore the omission to examine the witness on oath or 
solemn affirmation was an omission which was knowingly made 
by the Judge, and it cannot be said that because the omission 
was knowingly made, it renders the evidence inadmissible under 
s. 5, for section 13 says that no omission of any kind, whether 
made knowingly or otherwise, shall render the evidence of a 
witness inadmissible. We, therefore, do not think, on the first 
point, that the child’s evidence was inadmissible, and the Judge 
has properly left the amount of credibility to be attached to her 
evidence to the consideration of the jury. 

Then with reference to the second point,—namely, that the 
Judge ought to have allowed the jury to refer to the evidence of 
the former trial for murder in which this prisoner was acquitted,— 
we observe that the Judge in his charge to the jury’ remarked 
“that that case was not before them, and that they must be 
governed solely by the evidence in the case before them,” that 
is the present case in which the prisoner is charged with an 
offence under s. 307. With reference to this point we would 
refer to the remarks made by the late Chief Justice, Sir Barnes 
Peacock, in the case of the Queen v. Dwarkanath Dutt (1), to 
the effect that a Court before which a second trial is held has 
nothing to do with the evidence given on the former trial, except 
for the purpose of ascertaining whether the offence which 
formed the subject of the first trial is the same as that which 
forms the subject of the second charge. If the offence is the 
same, the former conviction or acquittal is a bar to the second 
trial, whether the second Court considers that the former convic- 
tion or acquittal was warranted by the evidence given in the first 
trial or not. If the offence is not the same, the former conviction. 
or acquittal is no bar to the trial upon the second charge, 
notwithstanding that the evidence given in the two cases is the 
same; and the Court, whether the same as that which tried the 
prisoner for the first offerice or a different Court, is bound to 
apply its own judgment to the evidence before it, and to give a 
verdict according to its own conviction. Now in this case, it is 
clear that the offence is not the same on which the prisoner 


(1) 7 W. R. Cr., 15; see p. 21. 
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Itwarya had been committed on a charge of murder of the boy ° 
Juggernath under s. 302. In the present case, she is committed 
on a charge of attempting to murder the girl Ramkoori 
under s. 307 ; and, therefore, we do not think that the Judge was 
wrong in that part of his charge to the jury. 

Then we come to the third point, and we think that there 
must be a retrial for the following reasons:—On the 31st 
December 1873, the Officiating Joint Magistrate of Patna drew 
up a charge against the prisoner Itwarya charging her with 
the murder of Juggernath under s. 302, the prisoner was called 
upon to enter upon her defence, she did so, and on the same’ 
day, namely, on the 31st of December, a charge was drawn up, 
and she was committed on that charge alone, and she was 
acquitted of that charge on the 6th of February. On the 7th 
of February we find that the Magistrate adds the following 
remarks to his former judgment or reasons of committal, viz., 
t: Mussamut Itwarya is also committed to take her trial before 
the Sessions Judge on a charge of attempting to murder the 


girl Ramkoori under s. 307.” The prisoner Itwarya was not put _ 


upon her defence, no witnesses were examined with reference 
to the second charge under s. 307, and all that was done was to 
ask her on the 7th of February whether she wished to examine 
any further witnesses before the Sessions Judge, on which date 
she intimated that she did not require any further witnesses to 
be sent for, but would examine the witnesses she had already 
named on the former charge. Now, under s. 283 of the Code 
of Criminal Procedure, no finding or sentence passed by a Court 
of competent jurisdiction can be reversed or altered on appeal 
on account of any error or defect either in the charge or in the 
proceedings on or before the trial, or on account of the improper 
admission or rejection of any evidence, or by any misdirection 
in any charge toa jury, unless such error or defect has occasioned 
a failure of justice either by affecting the due conduct of the 
prosecution or by prejudicing the prisoner in his defence. Now 
in this case it is clear that the procedure i in the Joint Magis- 
twate’s Court has prejudiced the prisoner in her defence; she 
has not had the opportunity which she ought to have had of 
cross-exgmining the witnesses, and in this case there were none 
z e 
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‘examined in the matter of the charge made against her 
under s. 307. 

We therefore think that looking to the irregularity in the 
proceedings of the Joint Magistrate in this casc, the trial of the 
prisoner Itwarya on a charge under s. 307 of the Indian 
Penal Code must be quashed.’ The Joint Magistrate will be 
directed to hold a preliminary enquiry according to law, giving 
the prisoner an opportunity of cross-examining the witnesses 
who may be adduced in support of the charge under s. 3072 
and if he is satisfied with that evidence, he can recommit her to 
take her trial in the Sessions Court. The Magistrate will be 
directed to proceed at once with the new trial (1). 


Appeal allowed. 


PRIVY COUNCIL. 





GANENDRO MOHUN TAGORE (Pranmrr) vo RAJA JUTTEN- 
DRO MOHUN TAGORE, BAHADOOR AND ornzars (DEFENDANTS). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Will—Proviso for Cesser— Conditional Limilation—Breach of Condition— 
Residence. 


P C T, Hindu, died, leaving an only son G M T, and having made 
a will in English form, whereby, after declaring that he had already made 
sufficient provision for G M T and that he was to take nothing under the 
will, he gave all his property to trustees, as to the personalty upon trust “ to 
collect and get in the same (save and except such jewels, household farnitarer 
books and libraries, carriages, horses, farmyard, and other articlea as the 
person or persons for the time being beneficially interested in my real estate, 
or the income or surplus income arising therefrom under the limitations and 
declarations hereinafter contained and made, shall wish to retain for his and 
their own use),” and after paying debts and such legacies as were not by the 
will postponed in payment, to invest the residue, and pay out of the income 


* certain annuities, and the postponed legacies as they became due, and to pay, 


* Present: ~Sin J. W. Corvine, Sie B. Peacock, Siz, M. FE? Surre, ANp 
Sır R. P. Comrise. . 


(1) Post, Appa 1. é 
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the unexpended surplus of such income to the person who for the time being e 
should be entitled to the beneficial enjoyment ‘of the real property or the 
profits thereof; and as to the realty, upon trust until the debts, legacies, and 
annuities und been paid and fallen in, to collect the rents and. profits, and apply 
them to pay his legacies and annuities if the -personalty should be inadequate, 
and subject thereto to pay the residue to the person for the time being 
entitled to his renl estate under the limitations thereinafter contained “ for the 
absolnte use of such person.” The testator further directed that the trustees 
should hold the estate generally for the use and benefit of such person so far 
as was consistent with the trusts and provisions of the will: that out of the 
income, after paying the necessary costs of managing the estate “including 
the expense of the establishments in the mofussil, and Calcutta” such person 
should receive Rs. 30,000 per annum; and that, as soon as the legacies and 
annuities were paid and had fallen in, the trustees should convey the renl 
estate unto and to the use of the person or persons who should be entitled to 
the beneficial interest therein. The testator then devised (subject to the 
devise to the trustees) his “real property” and also his “library, horses, 
carriages, farmyard, furniture of the batthakhana, jewels, gold, and silver plates, 
&c.,” to J M T for life, and to the sons of J M T successively in tail male, 
with subsequent limitations over in the English form. The will then contained 
the following proviso :— 

w Provided always, and I hereby declare that, if any devisee, or tenant for 
lifa........ shall permit or suffer the said property so devised and limited as 
aforesaid, or any portion thereof, to be sold for arrears of Government reve- 
nue, or shall, after attaining his majority, cease to keep up in a due state of 
repair, and to use as his residence in Calcutta, the said baithakhana house, and 
premises where I now reside, and make use of and enjoy my library, horsea, 
carriages, farmyard, furniture in the said house, and jewels, gold and silver 
plates, &c., in my use or possession, then, and immediately thereupon, the 
devise and limitations in this my will contained and declared, shall wholly 
cease and determine as to him, and the person next in succession to him under 
the limitations aforesaid shall at once succeed” as if the person committing any 
breach of such conditions had then died. The testator died in August 1868; 
and shortly afterwards G M T brought a suit to set aside the trusts and 
limitations in the will, except so far as they were for the payment of debts 
legacies and annuities, in which suit the final order of the Privy Council of 9th 
August 1872, declared all the limitations subsequent to the life-interest given 
to J M T to be void and inoperative; and further declared that J Af T 


. was entitled to a life-interest in the realty, and also in the personalty directed - 


to be conveyed or converted into a fund, subject to the payments in the will 
directed to be made and to the provisions in the will not declared to be void, 
Anq algo, until the legacies and annuities fell in and were satisfied, to Rs. 2,500 
a month out of the realty, and also to the surplus rents of the same and the 
surplus ipterest of the personalty ; and that upon the failure or determination 

° ` kS : 
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e of the life-interest of J Af T, G M T was entitled as heir-at-law to the 
real and personal property. 

The proviso for cesser was not among the provisions of the will which were 
declared void. J M T was one of the trustces under the will. After the testa- 


‘Jortexpro tor’s denth the business of the estate continued, as theretofore, to be carried 


Monun 
e 
Tagor 


. BABADOOR, 


on in a portion of the baithakhana house: and J M T who had a family 
dwelling-house of his own, used, up to November 1869, to attend at the 
baithakhana daily for the transaction of business. In November 1869 J M T 
quarrelled with his co-trustees, and ceased to go to the baithakhana, In 
April 1870 ‘he demanded from the other trustees that possession of the 
baithakhana should be given to him, and upon their insisting on the right to 
occupy the portion of the baithakhena used for the purpose of the estate 
business, sued them for possession. In July 1870 a decree for possession was 
made in his favor: the trustees appealed, and ultimately, in July 1871, the 
Appellate Court made a declaration that it was consistent with the trusts of 
the will that J M T should enter into possession; and the trustees were 
ordered to deliver to him possession of the baithakhana, except the portion of 
the ground floor oconpied for the business of the estate. After obtaining this 
decree, J MT found that the baithakhana was in a very bad state of repair, 
and called upon the trustees to have propor repairs executed. On their 
refusal to do so, except under direction of the Court, J M T, in December 
1871, brought a suit to compel them to effect the necessary repairs: the 
triistees contested the snit, but in March 1872 a decree was passed directing 
them to make the repairs. Subsequently repaira were begun which were 
completed in October 1872. 

In a suit by G Af T, alleging that J Af T had committed a breach of one 
or more of the conditions contained in the proviso for cesser, by not residing 
‘in the baithakhana house and by neglecting to keep it in repair, and had there- 
by incurred a forfeiture of which the plaintiff was entitled to take advantage. 

Heid that as the clause provided for the cesser and determination of the life- 
interest of J M Tin the event of the conditions in if not being performed, 
his interest, notwithstanding the conditions over had been declared to be void, 
would cease when that event happened. 

Held that the clause could not be construed so as virtually to defeat it, and 
therefore it must be held to be operative before the trusta of the will were at 
an end, and J M 7s estate perfected by a conveyance. 

But held, on the evidence, that there had been no breach of the condition 
contained in the clause. The delay in uot residing before October 1872 was 
not unreasonable. 

Where in a condition of residence, no manner or period of residence is 
prescribed, but residence simply, and without definition, exclugive residence 
is not supposed to be meant; in such cases the occasional use ofa house gnf 
keeping an establishment in it with the intention of again using it as a resi- 
dence, is a sufficient compliance with the condition, 
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APPEAL by the plaintiff from the decision of the High Court at * 1874 


Calcutta (Macpherson and Pontifex, JJ.)in its Ordinary Original 
Jurisdiction, dated 31st May 1873. The facts of the case are 
fully stated in the report of the case in the Court below (1). 


Mr. Joshua Williams, Q.C., Mr. Leith, Q-C., Mr. J. D. Beil, 
Mr. Forbes, and Mr. Lawrence Biale, for the appellant, con- 
etended that by the clause of the will which provided for cesser, 
the estate given by the will was to cease at a given period; 
there was no absolute gift with a clause of forfeitare on the 


happening of a condition named. With regard to the English. 


law of forfeiture for breach of condition, they cited Dunne v. 
Dunne (2), Wynne v. Fletcher (3), Walcot v. Botfield (4), 


and Sheppard’s Touchstone, pp. 148, 157. A proviso that on . 


a certain event happening an estate shall cease, is valid— 
In re Hodges Legacy (5). [Sir B. Peacocx.—Is there a 
breach of a condition? You want a Court of Equity to divest 
an equitable estate for breach of a condition subsequent. Story 
says :—* It is a universal rule in equity never to enforce either 
a penalty or a forfeiture. Therefore Courts of Equity will 
never aid in the divesting of an estate for a breach of a 
covenant on a condition subsequent; although they will often 
interfere to prevent the divesting of an estate for a breach 
of covenant or condition ;” 2 Story’s Eq. Jur., s. 1319. You 
cannot enforce this cesser or forfeiture without asking that the 
trustees may account in respect of the resulting trust.] The 
High Court administers both law and equity—it is not merely 
a Court of Equity. [Sir B. Peaoocx.—lIt administers justice 
according to the rules of law and according to the rules of 
equity as administered in the Courts of England, but it does s0 
in one suit instead of as formerly in two suits.] The defendant 
Juttendro in not complying with the conditions imposed by the 
will has lost all right and interest in the property as if he had 
died, and according to Hindu law gifts of immovenble: property 
subject to a condition are construed strictly in favor of the heir 
of the donom [Sir B. PEACOOK, —It is a question muster it is 


“a9 12B. L. R, 1. “ (4) Kay, 534. 
(2) 7 De. G. M. & Gordon, 207. (6) L. B., 16 Eq., 92. 
(8) 24 Beav., 430. . 
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1374 « a conditional limitation or a condition subsequent. . My impres- 
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sion is that it is a conditional limitation: the estate ceases on the 
condition not being performed; the condition is the linit of the 
estate nnd then, on a cesser, there is a resulting trust in favor of 
the heir-at-law. Sir L. Peey.—Iu Hindu law, we must look at 
the intention ; we have nothing to do with conditional limitations 
or forfeitures on conditions subsequent acoording to English law, 
and we shall not advance the interpretation of the Hindu law” 
thereby.] Upon the evidence there was a distinct breach of the 
condition, and the event has happened upon which, according to 


‘the true construction of this clause, it was the’ testator’s inten- 


tion that the estate or interest of Juttendro in the subject- 
matter of the clause should cease and determine. ‘There has 
been no‘sufficient residence to comply with the terms of the will. 
[Sir L. Peev.—What is the quantum of residence required ? 
e Cense to use as his residence” are the words used.| The 
residence should be the same as that adopted by Prosono Coomar 
Tagore. The judgment of the High Court has found on the 
evidence as to the quantum of residence by the testator, and 
has stated its opinion as to the quantum of residence imposed 
by the will. 


Mr. Forsyth, Q.C., and Mr. Doyne (Mr. Cowie, Q.C., with 
them), for the respondent Juttendro, contended that the clause, 
whether construed as one of forfeiture or as a conditional 
limitation, didnot operate to defeat the interest of Juttendio, 


_ (i), because the limitations to take effect after that interest had _ 


been determined had been declared to be void, aud therefore 
the condition itself was void and did not enure for the benefit 
of the heir-at-law; (ii), the estate could not be forfeited, or 
cease to be till it had been vested in the devisee by a convey- 
ance, for till then the condition did not attach; (iii), on the 
evidence the events had not happened upon which the estate 
was to determine, the condition of residence having been suffi- 
ciently complied with. The learned Counsel relied principally ` 
upon the third and fourth grounds given above; and referrefl 
to the evidence of-litigation and want of repair as justifying 
any delay which wight haye occurred. But in reference to the 


` 
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effect of the clause they contended that in construing ‘it, 
especially in favor of a forfeiture, all the circumstances should 
be taken ‘into consideration including the evident intention of the 


, testator that Ganendro should not take. [Sir M. E. Saurrra.—’ 


If the condition fails, the heir-at-law takes it free from all 
conditions.| The testator would never have inserted the clause 
if he had thought the appellant would take. And the clause 
“being one of forfeiture, must be construed strictly. [Sir 
B. Pracock.—It is not a clause of forfeiture, but a conditional 
limitation, which makes all the difference.| The cesser was not 


intended to apply until the estate was vested in the devisee and ` 


conveyed to him by the trustees; it was matter of construction 
when the condition attached, and matter of evidence whether it 
was broken. [Sir J. Convitz.—Upon a question of construction 
do you say that the effect of the clause is to postpone the pos- 
session and enjoyment of the house until the conveyance was 
executed? Sir L. Prax.—It would surely be an erroneous con- 
struction to aay that the testator intended that the person benefi- 
cially entitled should possess and enjoy the house, but the moment 
it was conveyed to him by the trustees, a cesser or forfeiture might 
attach.] Juttendro’s whole interest under the will was attached 
in litigation. Pending that litigation he could not incur forfei- 
ture in favor of the heir who was disputing his title under the 
will. If he took possession, he was a trespasser; if not, he in- 
curred the penalty of forfeiture. The appellant, during the 
interval of litigation while he was denying the respondents 
title to possession, was estopped from saying that there had been 
a forfeiture by reason of non-residence. Upon the evidence he 
went into possession after the decree of July 1872, and the ques- 
tion was whether there had been a residence within a reasonable 
time. Want of repair was a justification for non-residence. 
The learned Counsel cited 2 Jarman on Wills, p. 51, 3rd ed., and 
the cases there referred to— Wynne v. Fletcher (1), Ridgway v. 
Wodehouse (2), and Clavering v. Elliston (3). Residence may mean 
any thing, it isa very vague expression; to make the clause valid, 
the kind of residence must be defined—Walcot v. Botfield (4), 


(1) 24 Beay., 430. (8) 7 H. L. Ca,, 707. 
(2) 7 Bav., 437. = (4) Kay, 684, . 
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° Fillingham v. Bromley (1). As to the quantum of "residence l 
being the same as that of the testator, they drew attention to the 


fact that the testator was a latitudinarian, whilst Jutteñdro was 
a strict Hindu. Finally, upon the effect of the clause, they 
cited Seymour v. Vernon (2), and contended that it was wholly 


invalid. It was not a forfeiture of an estate created by the 


testator, but a forfeiture of each person’s successive interest in 


„it, which was void; and being void in itself at the date of the ° 


will, it could not be validated by the destruction of the subsequent 
interests. The condition originally was distributive, and there- 
‘fore bad; and it did not become valid because, by the invalidity 
of the subsequent gifts, it had in effect ceased to be distributive. 


Mr. Joshua Williams, Q-C., in reply, contended in reference to 
the construction of, the clause, and the question whethér or not 
the condition had attached, that the clause should be read distri- 
butively, and that an immediate and continuous residence by the 
life-tenant was an essential condition to the continuance of his 


‘interest. ‘The contention on the other side that the condition did 


not attach till the conveyance by the trustees was executed in 
effect involved an indefinite postponement of the condition com- 
ing into effect, that is until the death of the last annuitant. Jut- 
tendro had obtained possession of the house from the trustees, aud 
the condition of residence had attached and had been broken. 


The judgment of their Lornpsuirs was delivered by 


Siz Monraeur E. Suirg.—The questions in this appeal 
arise upon a clause in the will of the late Hon’ble Prosono 
Coomar Tagore, making provision for the cesser of the estate 
of the persons entitled under the limitations of the will in the 
event of non-residence in his baithakhana house. 

The will, by which the testator devised his estates, after ‘the 
determination of the life-estate given to Juttendro Mohun 
Tagore (the first respondent), to Juttendro’s sons successively in 
tail male, with subsequent limitations over according to English 
forms of limitations; underwent much cousiderftion in the 


Courts in India and in this tribunal. The final decision, speak- , 


(1) 1 T. & R., 530. . (2) 83 L. J., Cha, 690. ©. 
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-ing pheri was that the limitations in fail and’ subsequent. 1874 
‘limitations were contrary to Hindu law, and void, and that upon Gasevnno 


Monvux 
the expiration of the first life-interest, the appellant, the testator’s Tacorr 
only son, was entitled, as heir, to the estate. Raya 

“ oy os : oe JOTTRNDRO 
. It will be necessary, before considering the questions arising ` Monos 
Tagore, 


‘upon the clause of residence, to refer shortly to the scheme of ganapoon. 
ine will, and to some of its provisions. 

The testator expressly declared that his son, the appellant, 
should take nothing under his will. 

He devised all his real and personal property to four trustees 
(of whom Juttendro was one) in trust to get in the personalty, 
with an exception thus expressed :—“ Save and except the 
jewels, household furniture, and other articles in the personal 
use of the members of my family, and save and except such 
jewels, household furniture, books and libraries, carriages, horses, 
farmyard, and other articles as the person or persons for the 
time being beneficially interested in my real estate, or the 
income or surplus.income arising therefrom under. the limitations 
and declarations hereinafter contained and made, shall wish to 
retain for his and their own use.” Upon trust, after paying 
debts and legacies,’ to invest the residue, and pay out of the 

‘income divers annuities, and the unexpended surplus of suéh 
income to the person who for the time being should be entitled 
to the beneficial enjoyment of his real property or the profits of 
it. And as to the realty upon trust until his debts, legacies, and 
annuities had been paid and fallen in, to’ collect the rents and 
profits, and apply them to pay his legacies and: annuities if the 
personalty should be inadequate, and, subject thereto, to pay the 
residue to the person for the time being to whom he had devised 

` his real estate under the limitations thereinafter contained “ for 
the absolute use of such person ;” and he further directed that 
the trustees should hold the estate generally for the use and 
benefit of such person so far ag was consistent with the trusts 

+ and provisions of the will. 

The testator directed that out of the income, after paying the 
necessary costs of managing his estate, “including the expense 
of the establishments in the mofussil and Calcutta,” the person. 
for the tyme being entitled to the beneficial enjoyment or surplus á 
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. income of his real property should receive Rs. 2,500 a month, or 

Rs. 30,000 a year. As soon as the legacies and annuities 
were paid and had fallen in, the trustees were directed to 
convey the real estate unto and to the use of the persons 
who should be entitled to the beneficial interest therein. 
The will, after mentioning numerous legacies and annuities, 
contains the specific limitations of the realty which are intro- 
duced by a preamble, stating, amongst other things, that the 
testator was possessed of a talook in Zilla Rungpore, subject to 
a jama of Rs. 40,655, and of the daithakhana house, land, and 
‘premises where he usually resided. He then devises (subject to 
the devise to ‘the trustees) his “real property,” and “also 
library, horses, carriages, farmyard, furniture of the baithakhana, 
jewels, gold and silver plate, &c., unto and to the use of Jutten- 
dro (the respondent) for his natural life, with the limitations 
over which have been already referred to. 

The clause in question as to residence is as follows :— 

“ Provided always, and I hereby declare that if any devisee or tenant 
for life or entail or otherwise, or any person entitled to take as heir by 
descent or adoption or otherwise, or in any manner under the limitations 
hereinbefore contained, shall permit or suffer ‘the said property so 
devised and limited as aforesaid or any portion thereof, to be sold for 
arrears of Government Revenue, or shall, after attaining his majority, 
cease to keep up in a due state of repair, and to use as his residence in 
Calcutta, the said baithakkana house and premises where I now reside, 
and make use and enjoy my library, horses, carringes, farmyard, 
furniture in the said house, and jewels, gold and silver plates, &c., in 
my use and possession, then and immedintely thereupon, the devise 
and limitations in this my will contained and declared, shall wholly 
cense and determine as to him, and the person next in succession to him 
under the limitations aforesaid shall at once succeed as if the said 
person so permitting or suffering the srid property or any portion 


thereof to be sold for arrears of Government revenue, or so consing to` 


keep’ up in a state of repairs, and to use as his renent my said 
baithakhana house, had then died.” 

It was contended in the former suit by the appellant that 
Juttendro’s life-estate was void, owing to the uncertainty of tie 
period at which it was to commence. But it was held by thia 
tribunal that there was no uncertainty, for his interes was to 

` e 





on a 
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begin at once. It is,said in the judgment :—“ Their Lordships, 1374 
read this will, alike according to its words and substance, as GawriDRO 
giving a.life-interest subject to a charge for payment of legacies Tagonz 
and annuities, whereby the rents over and above Rs. 2,500 per _ Rasa 


JUTTENDRO 
month, and. the expense of maintenance, are to be applied in aid Monon 


of another fund until the legacies and annuities are paid” (1). - qe 
The testator died on the 30th August 1868. ‘This suit was 
*brought by the appellant on the 18th November 1872, to have 
it declared that the interest of Juttendro had ceased by reason 
of his non-compliance with the clause relating to residence, and 
that the appellant, as heir, was entitled to the estate, subject to 

the legacies and annuities. : 

Three distinct grounds of answer were argued at the bar: 
(i), that the limitations to take effect on the determination of 
Juttendro’s interest having been declared to be void, the 
condition was not binding, and the heir could take no advantage 
of a breach of it; (ii), that the condition would not attach 
until Juttendro became entitled to a conveyance from the 
trustees on the death of the last annuitant; and (iii), that, if 
this were not so, there had been in fact no breach of the condi- 
tion: j 

On the. first point their Lordships, as they intimated during 
the argument, find no difficulty in holding that, as the clause 
provides for the cesser and determination of the life-interest of 
the respondent in the event of the conditions in it not being 
performed, his interest, notwithstanding the conditions over have 
been declared void, would cease when that event happened, and 
the appellant would be entitled to succeed as heir. 

On the second point, it was contended for the respondent that, 
having regard to the other causes of forfeiture, and especially 
that for non-payment of the Government jama, which far 
exceeded in amount the annual payment of the Ra. 30,000, 
to which alone he was entitled before there was a surplus 

. income, the testator could not have intended that the clause 
should come into operation until the trusts were at an end,, 
and the d8nee’s estate was perfected by a conveyance. It 
waS urged, on the other hand, by the ‘appellant’s Counsel, 


e (1) 9 B. L. B., 406. : : . 
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ethat the clause should be read distributively. They contended 
also that Juttendro, according to the language and substance of 
the decision of this tribunal, had a present life-interest, subject only 
to the charge for payment of legacies and annuities. It was 
pointed out that the testator, in requiring the library and furnitare 
to be used with the house, contemplated au immediate residence in 
it. And it was observed that Juttendro had actually recovered the 
possession of the baithakhana house in a suit against the trustees, 
so that if the respondent’s contention were correct, he might, it 
was said, hold the house, and be in the enjoyment of all the rents 
and profits of the estate except what might be required to pay the 
last annuitant, without being subject to the condition of resi- 
dence until that annuitant died. Their Lordships would be 
reluctant to put a construction on the clause which would have 
the effect of virtually defeating it, nor is it necessary for them 
to do so, since they agree with the judgment of the High Court 
in favor of the respondent on the third point, viz., that there 
has been no breach, in fact, of the condition. 

“ Baithakhana” appears to mean a house, or the part of a house, 
used for sitting or reception rooms, where entertainments are 
usually given, and business transacted. The ladies of the family 
do not commonly enter these rooms, which, when in the same 
house with the zenana, are usually the outer rooms, 

The manner in which the testator himself used the baithakhana 
house, is thus found by the High Court :— 

“Tt appears from the evidence that the testator possessed a family 
dwelling-house as well as the baithakhana, the two houses being com- 
pletely distinct, and, indeed, situated on different sides of the same 
street ; that some time before his wife’s death, he ceased to sleep in the 
family dwelling-house after having complained of defective ventilation 
in his sleeping chamber there; that, thenceforth, he slept at the 
baithakhana; that subsequently, during his wife’s life, he took his 
mid-day or principal meal in the family dwelling-house and his evening 
meal in the batthakhana; that, after his wife’s death, he took both meals 
in the baithakhana ; but the mid-day meal was taken in native fashion 
* and was cooked at the family dwelling-house, and the evenjng meal was 

taken in European fashion and was cooked at the baithakhana; tha he 
gave his native, or strictly Hindu, entertainments in his family dwel- 
ling-house, and his European entertainments at the baithakhawa 3 that 
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the testator’s family idols were always lodged and worshipped at’ his e 
family dwelling-house and never at: the daithakhana ; and that, at the 
baithakhana, all the affuirs of his estate were conducted and the neces- 
gary establishment kept up and lodged.” 

The opinion of the High Court on the nature of the resi- 
dence imposed by the condition, is thus expressed:— . 

“We think it is to be gathered from the will that the testator never 
intended the batthakhana to be occupied as a dwelling-house in the ordi- 
nary sense of a Hindu dwelling-house.” And again, “ We are of 
opinion that the residence intended by him was an occupation for the 
purposes of transacting business and of receiving male friends and 
visitors, and, if the occupant of the house for the time being so desired 
(but not otherwise), for entertaining male friends with bospitality ; and 
we are further of opinion that such an occupation does not require that 
either the occupant or the ladies of his family should sleep in the 
house.” , i Sa i 

‘Their Lordships think that in the main the High Court have’ 


properly construed the clause; and they understood the appel- - 


lant’s Counsel not to dispute this construction, but to contend 
that the evidence showed that the clause, so construed, had not 
been complied with. 

Several English decisions were cited during the argument, as 
to the meaning of the word “ residence.” The principle, if any 
can be said to result from them, seems to be that where in a 
condition of residence no manner or period of residence is pre- 
scribed, but.residence simply and without definition, exclusive 
residence is not supposed to be meant; and that in such cases 
the occasional use of the’ house, and keeping an establishment in 
it, with the intention of again using it as a residence, is a suffi- 
cient compliance with the condition. 

In one case Lord Eldon seemed to think a condition imposing 
residence generally, was so vague, that it was doubtful whether 
it could be enforced; and he held that, at all events, slight and 
rare instances of actual residence by the donee were, when the 
house was kept open by servants living in it, sufficient to satisfy 
so general q direction—Fillingham v. Bromley (1). 
~ Ipa case— The King v. Sargent (2) where residence was a neces- 
sary qualification for the office of bailiff of a borough—Lord Kenyon 


QP T. & Bu 580. " 42) 6 Tu, & R., 466. 
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. said :—“ It never can be contended that in order to constitute a 
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residence in any place, it is necessary to reside any given num- ` 


X 


ber of days, or even any great part of the year. It'happens 
perpetually that persons have different places of abode, in 
some of which they reside more or less, as suits their con- 
venience.” 


The words of the present clause are “cease to use as his 


residence in Calcutta.” It was not disputed that a reasonable i 


‘time must be allowed to the donee after the testator’s death for 
the commencement of the residence, before it could be imputed to 
‘him that he had ceased to reside. The testator died on the 30th 
August 1868, and the respondent did not, it would appear, use 
the baithakhana in any sense as a residence, until some large 
repairs were completed in October 1872, During this interval 
of time, he visited the house, and transacted the business of the 
estate there as one of the trustees, and durwans paid by the 
trustees were kept in it. l 


The first question is, whether in the interval referred to, the 
respondent could reasonably be required to commence using the 
house as a residence. The circumstances relied on by his 
Counsel to justify the delay are: (i), the pendency of the great 
suit brought by the appellant to defeat his title altogether, 
which was begun in August 1868, and finally disposed: of on 
appeal to Her Majesty in July 1872; (ii), his inability to get 
possession of the entire house from the trustees, which he only 
succeeded in obtaining by a suit commenced in May 1870, and 
ended in March 1872; and (iii), the unfit state of the house for 
residence, owing to the want of. repairs. 

With regard to the first ground, it is certainly little in accord- 
ance with reason that the appellant who disputed, in the suit 


referred to, the respondent’s right to possession, and would, if- 
p g Į , 


his suit had been successful, have ejected the respondent from 
the house with the loss of any money he might have expended 
on it, and with the liability to account for mesne profits, should 


now be heard to claim the estate on the ground that the - 


respondent did not take possession during the time covered by this 
litigation. But, without saying that the appellant is estopped 
by his own conduct from taking advantage of the c8ndition, 


$ . 
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their Lordships think that the delay is justified by the other two” 
grounds referred to. 

It seems that in the testator’s lifetime the lower part of the 
house was used for the transaction of the business of the estate, 
and a small room on the upper and principal floor of the house 
was also used as an office. The respondent, whilst willing to 
allow the lower part of the house to be used as before, objected 
to the retention of the upper room by the trustees. The result 
of the suit he brought against the trustees was that he was 
declared to be entitled to the possession of the whole house. 
Their Lordships cannot but think he might reasonably object to’ 
use it as a residence until this question was settled. The testa- 
tor might have found no inconvenience in having the room 
occupied as an office when the manager was his own servant, but 
the inconvenience to the respondent might be great when a 
clerk appointed by the trustees was installed within the pre- 
cincts of the residential part of the house. 

But a stronger ground to justify the delay existed in the state 
of the house and its want of repair. Mr. Allan, the surveyor, 
who saw the house two or three months before the testator died, 
says It was much in want of repairs at that time. Soon after 
his death, it was necessary to take down and rebuild a portion 
of the east wall at a cost of Rs. 6,200. But further extensive 
repairs were required. The trustees ‘having hesitated to do 


them, the respondent requested Mackintosh and Co. to survey 


the house, who made a report to him that “ the building through- 
out is urgently in need of repair.” This report he sent to the 
trustees with a request that the repairs should be executed. 
The trustees declined to do them on the ground thatthe obliga- 
tion lay upon the respondent, who, upon this refusal, commenced 
in December 1871 a suit against them, and in March 1872 
obtained a decree ordering the trustees to repair. The repairs 
so ordered were commenced in July, and completed in Novem- 
ber 1872; at a cost of Rs, 14,000. Mr. Allan, the surveyor, 
says “the Re, 14,000 was necessary to make the house safe. 
‘The house was entirely out of repair, and some portion of it very 
dangerous.” 


The sespondent entered into possession in October 1872, 
10 
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1874 sbefore the repairs were entirely compléted, and their Lordships 
“Gaxmono agree with the High Court in finding that up'to this time there 
Tasorz had been no unreasonable delay on the part of the respondent in 
Raza commencing to reside, and that no breach of the condition had 
JUTTENDRO 

Mouun then occurred. l 

paeem The conclusion at which, on this point, their Lordships have 
arrived, is sufficient to dispose of this suit, which was brought 
on the 18th November 1872, immediately after the completion 
of the repairs, in favor of the respondent; but as evidence was 
given of the subsequent use of the house, and the High Court 
expressed an opinion upon it, their Lordships, to prevent future 
litigation, desire to state that on this point also they think the 
view of the High Court is correct. 

The respondent, who appears to adhere more strictly than the 
testator to Hindu usages, has no doubt continued to take his 
meals and sleep in the family house, where the other members 
of his family live; but this mode of living is not of itself incon- 
sistent with such a residence in the batthakhana house as the 
testator, in imposing the condition on his‘ Hindu descendants, 
must be supposed to have contemplated. It appears upon the 
evidence that, since the respondent entered upon possession, the 

; house has been constantly kept open, new furniture has been 
added to the old, the library taken care of, and not only 
durwans but menial servants have lived in the house. The 
respondent himself frequently, if not daily, went to the house 
and usually spent several hours there. It appears also that he 
transacted all affairs of business there, and on some occasions 
received visitors in rooms properly furnished for their reception. 
These acts- appear to their Lordships, having regard to the 
nature of a baithakhana house and to Hindu usages, to amount : 
to a use of it as a residence. 

It was strongly urged by the appellant’s Counsel that any 
entertainments the respondent might give ought to take place 
in the baithakhana, and it was said he had always given them « 
at his family dwelling-house. The omission, however, to use the 
baithakhana for this purpose may be accounted for and excusede 
by the condition of the house up to the bringing of this suit. 
With regard to future entertainments, their Lordship cannot 


e . 
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- hold that the respondent’ is in any way obliged to give them,” 
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although in case he thinks fit to do so, he would best comply Gawexpro 
Monun 

Taaoss 
v 


with thè testator’s will by using the baithakhana house on some, 
at least, of these occasions. 

Some stress was laid on the fact that a part of the furniture 
and jewels had been removed from the daithakhana to the family 
dwelling-house. But it seems this was done during the repair 
of the house, and the furniture was brought back or replaced, 
and afterwards used init, The jewele were always kept at the 


family house, and were so kept there for greater safety ; but the. 


language of the condition in no way confined the use of the 
jewels to the residence in the baithakhana. 

Their Lordships observe with satisfaction that this suit has 
been brought to a conclusion with commendable expedition. 
It was commenced in November 1872, and within twenty 
months from that date their Lordships are able to report 


upon this appeal to Her. Majesty. This instance shows that- 


appeals from India, if prosecuted with vigour, may now be 
speedily determined, 

In the result, their Lordships will advise Her Majesty to 
affirm the decree of the High.Court, and to dismiss this appeal 
with costs. - 


, Appeal dismissed. 
Agents for the appellant : Messra. J. S. & A. P. Judge. 


Agent for the respondent: Mr. T. L. Wilson. 
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A Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Pontifex. 


> 1874 MADHUB OHUNDER PORAMANICK v. RAJCOOMAR DOSS 

May 14, June AND OTHERS, 

7, § July 2. ; 

T Contract Act (IX of 1872), s. 27— Small Cause Court, Law of—Agreement 
"between Hindus—Acts IX of 1860 & XXVI of 1864—21 Geo. III, 
0. 70, ss. 17 §& 18—Letters Patent, 1862, cl. 18—Leiters Patent, 1864, cl. 19 
— Contract in Restraint of Trade. 


The effect of Act XXVI of 1864 is that suits in the Small Cause Court 
are to be decided according to the law or equity administered in the High 
Court; by the Charter of 1862 that law or equity was to be “the law or 
equity which would have been applied by the Supreme Court;” and by the 
the Charter of 1865 that “which would have been applied by the High 
Conrt,” under the Charter of 1862. Zi 

‘The Statute 21 Geo. ILI, e. 70, which applied to the Supreme Court, and gave 
to Hindus the right to have matters of contract decided by their own laws, 
became, ‘if its provisions apply to the High Court, part of the law of that 
Court not by virtue of the Statute itself, but by virtue of the Charter, which 
was subject to alteration by the Governor General in Council; and having 
ceased to have any operation as an Act, it was unnecessary to repeal it 
expresaly by the Contract Act (LX of 1872). 

That Act is applicable to Hindus residing in Calcutta; therefore, where the 
plaintiff (a Hindu) agreed with the defendants, also Hindus, that he would cease 
to carry on his business in a certain locality in Calcutta, in consideration of 
receiving from them a specified sum, it was held in a suit to enforce the contract 
that such an agreement was void under s. 27 of the Contract Act. The 
words “not inconsistent with the provisions of this Act” in s. 1 of the Con- 
tract Act apply to “ any usage or custom of trade” or “ any incident of any 
contract.” l 


Case stated for the opinion of the High Court by the First 
Judge of the Calcutta Small Cause Court. 

“ The plaintiff sued the defendants, for that the plaintiff ° 
having opened a shop in Kansareepara, in Simla, in the town of 
Calcutta, for the sale of copper utensils, the defendants pro? 
posed to the plaintiff to cease carrying on the said business in 

: the said locality, on the ground of its being detrimental to their 


i. 
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Business, and offered and agréad iñ consideration of his doing so » 
to pay to the plaintiff all sums which he had then disbursed as 
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advances to workmen, whereupon the plaintiff did agree and Pogasantok 


ingly cease; and that the defendants have neglected and refused 
to perform their part of the contract, to wit, to reimburse the 
plaintiff in all sums that he had advanced to workmen, whereby 


“the plaintiff has sustained damages to the amount stated, namely, 


Rs. 900. : 

“The plaintiff was a brazier, and had established a shop in 
the part of Calcutta named in his cause of action. The body of’ 
braziers carrying on business in the same locality held a public 
meeting, at which it was resolved, among other things, that none 
of their body would employ more than four under-workmen, and 
that then the trade would weturn to its former prosperity. The 
plaintiff then interposed, and said he would’ not conform tó this 
resolution, as his business was so organized that it required from 
sixteen to twenty under-workmen’‘to carry it on profitably, but 
he was willing to remove his shop elsewhere if his already. 
expended advances were recouped to him, whereupon there was 
a regular shout < we ‘will pay your advances—those who take 
on your ‘workmen will pay. The plaintiff objected that he did 
not wish to have a hundred guarantors fo look to, but if any 
four or five would undertake to pay him the advances which he 
had already given to his men, he would remove. The defendants 
undertook accordingly, and the plaintiff sues them on this under- 
taking, which was verbal. The sam advanced to the workmen . 
was proved to be Rs. 900. 
` “Tt was contended by the Counsel for the defendants that 
this agreement was void under s. 27 of Act IX of- 1872, being 
an agreement by which the plaintiff was restrained from exercis- 
ing a lawful profession, trade, or business, and not coming under 
any of the-three exceptions following that section.” . 

The ledrned Judge held that the defendants’ agreement did not 
come withing. 27 of Act IX of 1872, inasmuch as there was nothing 


“in jf restraining the plainthf from setting up the same trade in 


some other locality, or even in the very next house to that which 
he then eccupied forit; thatit was a mere engagement on his-part 
A ; 


‘consent to cease carrying on the said business, and did accord- Razooostas 
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e to remove his business out of that house, and, perhaps, it might 
be construed to have been the intention of the parties that he. 


Fožaatanioi should remove it from that locality, but that it was not an 
Razoooman engagement restraining him from exercising that business alto- 


gether. He was also of opinion that if this engagement did 
come within'the meaning of s. 27, it would be only void 
to the extent to which it restrained one of the parties from exer- 
cising his trade, but that it would still operate to make the con- 
sideration-money payable to him. 

Judgment was accordingly given in - favor of the plaintiff; 
‘but at the request of the learned Counsel for the defend- 
ant, it was made contingent on the opinion of the High Court 
upon the question, whether the agreement was void within the 
meaning of s, 27 of Act IX of 1872. 


Mr. Bonnerjee for the plaintiffi—The restraint referred to 
in s. 27 of the Contract Act must mean an absolute and not a 
partial restraint; according to English law a partial restraint of 
trade like the present would be perfectly legal. [Coucu, C.J.— 
The Contract Act seems to have departed from the English law. 
PONTIFEX, J.—The Act is not exhaustive of the law of con- 
tracts, it amends the law in some particular instances; see 
the preamble. The decisions of the Court of Chancery show 
that a limit must be fixed within which the trade is not to 
be carried on. Does not the same principle apply here?] 
Probably it does. But in the present case the restraint was 
limited to Kansareepara in Simla. S. 28 declares agreements by 
which a party is restricted absolutely from enforcing his rights 
under a contract to be void: the word “absolutely ” is not 
used in s. 27. [Covou, C.J.—That is rather against you, as it 
shows that the Legislature has used appropriate language when 
dealing with absolute restrictions.] A partial restraint is most 
beneficial as tending to encourage industry and trade. It would 
be very hard if a master could not make a binding agreement 
with his apprentice not to carry on the trade he had learnt 
within certain circumscribed limits. : a 


Mr, Kennedy for the defendants.—This question is que to be 
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decided onthe express words of the Act, and the words used in? 


it must be read in their ordinary sense— Grey v.. Pear- 
son (1).* The construction which is sought to be put upon s. 27 
is forced. Here it is agreed that a party shall not carry on s 
trade in a certain locality ; this is a restraint, and clearly comes 
within the purview of the section, and, therefore, the agreement 
is void. The lst Exception tog, 27 illustrates the meaning of 
the section. [PONTIFEX, J., referred to Avery v. mane (2).] 


` Mr. Bonnerjee in reply. 
l Cur. adv. vult. 


Before judgment was given, Mr. Bonnerjee drew the attention 
of the Court to the fact that this was a matter between Hindus 
residing in Calcutta, and asked to be allowed to argue that the 
Contract Act did not apply to such a case. . Leave was granted, 
and this question came on for argument on the 15th June 1874. 
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Mr Bonnerjee for the plaintif.—By Act IX of 1850, s. 37, ' 


the Judges of the Smali Cause Court: are empowered to deter- 
mine all questions as well of fact as of law or equity as adminis- 
tered in the Supreme Court. By 21 Geo. III, c. 70, s. 17, the 
Supreme Court was bound to decide all matters of contract 
arising between Hindus by Hindu law, and that is the law 
applicable to the present question. But even if the Small Cause 
Court is now bound to administer the law. or equity adminis- 
tered in the High Court, that law and equity are the same as 
were administered in the Supreme Court; see the Letters Patent 
of 1862, cl. 18, and the Letters Patent of 1865, cl. 19. Now 
ss. 17 and 18 of 21 Geo. III, c. 70, have never been repealed, 
and are not noticed by the Contract Act. It cannot be considered 
that they have been repealed by implication, as s. 1 of the Con- 
tract Act states that nothing therein contained shall affect the 
provisions of any Statute not expressly repealed thereby. 
The words at the end of s. 1, “not inconsistent with the 
provisions of this Act” refer to “ any usage or custom of trade.” 
[Covou, €.J.—The Act extends to the whole of British 
India.] The words British India are of territorial import, and 


2) 6H. L. Ca., 61. + (2) Ray, 663. 
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‘do not mean that the Act shall affect all the people dwelling 
therein. [Coucu, C.J.—If the Act extends to British India, any 


Ponsacaston person exempted from its operation must be expressly mentioned. }- 
Ragcoonan The Indian Christian Marriage Act (XV of 1872) ia declared 


to extend to the whole of British India, yet it could not be con- 
tended that it applies to all the inhabitants of Hindustan. The 
whole of s. 1 of the Contract Act must be read together; the 


‘ Legislature knew what Laws and Regulations were in force, and 


such of them as it was considered necessary to repeal are repealed. 
The Act is general, and will not repeal or affect a prior special 
Act, such as 21 Geo. III, œ 70, without express words of 


- reference thereto—Fitzgerald v. Champneys (1), The London 


& Blackwall Railway Co. v. The Limehouse District Board of 
Works (2), Conservators of the Thames v. Hall (3), and Thorpe v. 
Adams (4). Up to the present time it was the policy of the law 
to allow Hindus to be governed by their own laws in certain 
cases, and the general words of an Act are not to bé construed 
to alter such policy-—Menit v. Leman (5). On these consider- 
ations therefore it is submitted that the Contract Act applies 
only to cases governed by English Jaw aud to the mofussil. 
No doubt, there are Illustrations in it which would appear 
applicable to Hindus, but they must be taken to apply to residents 
in the mofussil only. 


Mr. Kennedy for the defendants.—The Statute 21 Geo. ITI, 
c. 70, was part of the law of the Supreme Court, but it does not 
apply to the High Court as a Statute, but as having been 
introduced as part of the law of the Supreme Court by the 
Charter of 1862. It then became inoperative, the Court to 
which it applied having been abolished. It was therefore unne- 
cessary. to repeal it. [Coucu, C.J.—According to that, argu- 


‘ment it would have. been equally unnecessary to have repealed 


the Statute of Frauds, as: that also only applied to the Supreme 


Court.| No, it was necessary to repeal that Statute, as it had 
been introduced into the Mayor’s Court by reason of its being part 


0) 2J. & H. 81. (4) L. R., 6 0. P., 126... © 
(2) 3 K. & J., 123. (5) 20 Beav., 269. 
(3) L. Ry 3:0. Pu 4156. > ° 
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of the substantive body of English law. [Coucn, C.J.—Fhat. 1 
is a vexed question—Freeman v. Fairlie (1).] As soon as there 
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was a Gourt in Calcutta, it administered English law. If the Ponaamior 
Statute of Frauds had not been repealed, it might have been Rayoboxan 


contended it was a rule of the forum, as a question of evidence, 
and would affect the form of contracts. It appears clear from 
the Contract Act that the Legislature intended that it should 


“apply to the’ whole population of British India; see Illustra- 


tion (d) tos. 108. Regulation III of 1793, which provides that 
Judges in the mofuassil are to act according to justice, equity, 
and good conscience, is not repealed expressly; it might there-- 
foré be argued with equal force that the Contract Act does not 
apply to Hindus in the mofussil. As to the rules to be observed 
in the construction of a Statute, see Bacon’s Abridgment, tit. 
Statute. 


Mr. Bonnerjee in reply. 
a i Cur. adv, vult, 


The opinion of the Court was delivered by 


Coucs, C.J. (who, after shortly stating the facts, proceeded) :—~ 
The case, as stated, assumes that Act IX of 1872 applied, and 


‚when the case was first argued before us, no question was raised 


as to the application of that Act, but, subsequently, when we 
were about to give our judgment upon the question which had 
been stated in the case, it was submitted to us that the Act did 
not apply in the Small Cause’ Court to a case of this kind’ 
between Hindus; that the law as it was before the Act was 


~ passed continued applicable, and the case was governed by 


Hindu law. Although, the question was not raised in the case, 
we thought it desirable to have it argued, and I propose first to: 
give our opinion upon it. 

‘ S. 37 of Aot IX of 1860, by which the Small Cause Court, 
‘Calcutta, was regulated, provides that “the Judges of the Court 


” shall bè empowered to determine all questions as well of fact 


as of law aad equity, as administered in the Supreme Court, in 
‘all enses ron they Haye authority to try.” The words “as 


K., o F w 1 Moore's I. A., 305, i ; 
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+ adthinistered in the Supreme Court” must be construed as 
referring, not to the law or equity which might, at the time 


Ponastamiox when the Act was passed, be administered in the Supreme 
" Razoooitan Court, butto the law or equity administered at the time of the 
O88. 


suit. The intention of the Legislature was that, the Small 
Cause Court having given to it a jurisdiction to entertain suits - 
which were not allowed to be brought in the Supreme Court, 
there should be a uniformity of law or equity in the.two Courts.” 
If the law or equity administered in the Supreme Court was, 
either by legislation or the decisions of the Judges, in any way 
“altered, I think it was the duty of the Small Cause Court to 
adopt such alteration, and from time to time to decide the ques- 
tions which came before it in the same way as they would be 
decided in the Supreme Court. Then Act XXVI of 1864 
was passed for the purpose of extending the jurisdiction of the 
Small Cause Court: and by s. 16, it is provided that it and 
the Act IX of 1850 shall be read and construed as one Act, a8 
if the several provisions contained in Act IX of 1850 not 
inconsistent with the provisions of the later Act were repealed 
and re-enacted in it The effect of that appears to be that from 
the time when Act XXVI of 1864 was passed, the Small Cause 
Court was regulated by a new Act consisting of such of the 
provisions of Act IX of 1850 ‘as were not inconsistent with Act 
XXVI of 1864, and also of the provisions contained in that 
Act. If you incorporate, as you must, s. 87 of Act IX 
of 1850 with the Act of 1864, it would literally read that the 
‘law to be administered in the Small Cause Court is the law 
which was administered in the Supreme Court; but it is clear 
that this could not have been the intention, because the Supreme 
Court had ceased to exist, and the High Court had been substi- - 
tuted for it, And the lst section of Act XXVI of 1864 says 
that the words “ Local Government” and “ High Court,” as 
used in that Act, were to bear the same meaning as the words 
“Governor in Council” and, “ Supreme Court,” as used in 
Act IX of 1850, 
The result is that-by virtue of Act XXVI of: 1864 iet in 
the Small Cayse Court were to be decided according to the law 
or equity administered in the High Court. Then the question 
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‘istwhat is the law which is administered in this Court? The 
Charter of 1865, in the 19th clause, provides for that. It is:— 
“We do further ordain that, with respect tothe law or equity 
to be applied to each case coming before the said High Court 
of Judicature at Fort William in Bengal in the exercise of its 
ordinary original civil jurisdiction, such law or equity shall be 
- the law or equity which would have been applied by the said 
High Court to such case if these Letters Patent had not issued.” 
This renders it necessary to see what was the provision in 
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the Charter of 1862. CL 18 of that Charter is :—“ We do - 


further ordain that, with respect to the law or equity to be 
applied to each case coming before the said High Court of 
Judicature at Fort William in Bengal in the exercise of its 
ordinary ‘original civil jurisdiction, such law or equity shall 
(until otherwise provided) be the law or equity which would 
have been applied by the said Supreme Court at Calcutta to 
such case if these Letters Patent had not issued.” It is to 
be the law or equity which would have been applied by the 
Supreme Court of Calcutta if the Letters Patent had not 
issued; but the law or equity to be administered in the High 
Court, does not depend upon any previous Act of Parlia- 
ment, The Act 21 Geo. III, c 70, which gave to Maho- 
medans and Hindus the right to have matters of contract and 
dealing between party and party, inheritance, and succession, 
determined by their laws and usages, was an Act which was 
applicable to the Supreme Court. If the provision has 
-effect in the High Court, it is not by virtue of the Act, but 
by virtue of the Charter, which by its terms introduces into 
it the directions contained in the Act. The right or privilege 
‘before the Contract Act was passed (subject to what I shall 
say as to that Act) no longer depended on the Act of Geo. III, 
but upon the Charter itself. Her Majesty had power by 
the Act which authorized the establishment of the High Courts 
to give to them such jurisdiction as she thought fit, and to make 
the provisiong which are contained in the Charter; and all 
that ig done, is to provide that the law or equity to be applied 
to each case shall, until otherwise provided, be the law and 
equity whfch would have been applied by the Supreme Court. 
“ Until otherwise provided” shows that there. was an intention 
i . 12 
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to give to the’ Govérument here in its legislative capacity @ 
power to make alterations which would affect this provision. 
There are not only those words, but there is the 44th clause 
of the Charter of 1865, where it is expressly declared that the 
provisions in it are subject to the legislative powers of the 
Governor General in Council. 

Therefore we have to see whether Act IX of 1872 governs, 
cases between Mahomedans or Hindus brought before the High 
Court in the exercise of its original civil jurisdiction. If it 


. does, it will certainly also govern cases which have to be decided 


by the Small Cause Court. The Ist section saya in the most 
general terms that the Act is to extend to the whole of British: | 
India. These words would certainly include the limits of the 
original jurisdiction of this Court, and all persons living within 
those limits, who sue or are sued in it. Unless we find in the 
Act something to limit the meaning, we ought to come to the 
conclusion that this was the intention of the Legislature. There 
are several Illustrations in the Act which show that it was the 
intention of the Legislature to-apply it to Hindus. It was 
replied to this by Mr. Bonnerjee that these Illustrations may be 
accounted for by the Act being applicable to Hindus in the 
mofussil, and that it does not follow from them that it was the 
intention to apply it within the limits of the original jurisdic- 
tion of this Court. Still, the circumstance that it was evidently 
the intention of the Legislature that it should apply to Hindus 
beyond the limits of the original jurisdiction, makes it more 
incumbent on a person ‘seeking to establish an exception in 
respect of the original jurisdiction to show that the exception is 
apparent in the Act. There are no words showing that it was. 
intended that there should be such an exception. The only 
provision which might raise a doubt about it is that which 
follows in the Ist section, where it is said :—“ The enactments. 
mentioned in the schedule hereto are repealed to the extent 
specified in the third column thereof; but nothing herein con-" 
tained shall affect the provisions of any Statute, Act, or Regu- 
lation not hereby expressly repealed, nor any usage or cystom 
of trade, nor any incident of any contract, not inconsistent with 
the provisions of this Aet.” *. 

: The grammatical construction of this is that the words “ not 
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inconsistent with the provisions of this Act” apply to “any * 


usage or custom of trade” or. “any incident of any. contract.” 
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This excludes any repeal by implication, because the Legislature Pomanaxice 
has said that unless the enactment is mentioned in the sedalo Rigorous 


it is not to be affected by the Act. This Act of Geo. III | 


is not mentioned in the schedule, and, therefore, it cannot. be 
considered to be repealed. This would be important if it had 
‘been necessary to repeal the Act of Geo. III, and there 
would have been great difficulty in deciding the question before 
us. But for the reasons I have stated, it was not necessary 
to do so. The Act of Geo, III had ceased to have operation 
as an Act. The Court to which it applied had ceased to exist.’ 
The substance of it, no doubt, continued to be the law till 
the Contract Act came into force, but it was the law by virtue 
of the’ Charter which was subject to alteration by the Legislative 
Power. . For . these reasons I think that the Contract Act must 
be considered to apply to the present case. 

The question which remains for us to determine is, whether 
by s. 27 of the Act this agreement is rendered void. We 
must take it that there was a-contract, for the learned: 


Judge of the Small Cause Court: has found that the parties: 


had come. to that agreement. The words of s. 27 are:— 
“Every. agreement by which any one is restrained from 
exercising.a lawful profession, trade, or business of any kind, 


is to that extent void.” I cannot agree in ‘what the learned. 


First Judge says as to the meaning of this agreement being that 
it was only to prevent the plaintiff from carrying on business iit 


that particular house, and that he might have carried it on in the: 


house immediatély adjoining.. It is obvious that the -intention 
was to. restrain him-from carrying on business in that locality, 
The object of entering into the agreement could only be attained 
by preventing him from carrying on business in the locality. 
The words “ restrained from exercising a lawful profession, trade, 
*or business” do not, mean an absolute restriction, and are intended 
to apply to a partial restriction, a restriction limited to some 


particular place, otherwise the 1st Exception -would have been: 


unnecessary. It says:—‘ One who sells the good-will of a 

business way agree with the buyer to refrain from carrying on 

a similar*business, within specified local limits, so. long as the 
: ; 
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1874 * buyer, or any person deriving title to the good-will from him, 
Manius carries ona like business therein, provided that such limits 
CHUNDRR 

Poxastanrox appear to the Court reasonable.” : 
Rascooman If the section did not apply to cases of carrying on business, 
within specified local limits, this would be unnecessary, because 
it would bave been made unlawful for persons to make sach an 
agreement. In the following section (s. 28) the Legislative 
Authority when it intends to speak of an absolute restraint, and” 
not a partial one, has introduced the word “absolutely.” It 
says:—“ Every agreement by which any party thereto is restricted 

“absolutely from enforcing his rights under or in respect of ‘any 
contract by the usual legal proceedings in the ordinary tribunals, 
or which limits the time within which he may thus enforce his 
rights, is void to that extent.” 

The use of this word in s. 28 supports the view that in 
B. 27 it was intended to prevent not merely a total restraint 
from carrying on trade or business, but a partial one. We 
have nothing to do with the policy of such a law. All we have 
to do is to take the words of the Contract Act, and put upon 
them the meaning which they appear plainly to bear. In my 
opinion they must be held to apply to such a case as the present, 
and the agreement on the part of the plaintiff not to carry on 
his business in that locality is to that extent void, 

The First Judge of the Small Cause Court seems to have 
thought that although the agreement on the part of the plaintiff 
might be void, he might enforce the agreement for the payment 
of the money to himself. There is no foundation for such an 
opinion. If the agreement on the part of the plaintiff is void, 


there is no consideration for the agreement on the part of the ' 


defendants to pay the money; and the whole contract must be 
treated as one which caunot be enforced. Therefore we must 
reply to the question which has been referred to us that the 
agreement is a void contract, and that the plaintiff has no right 
to recover the money which he has claimed. e 

We direct judgment to be entered for the defendants with the 
costs of-suit, including the costs of reserving and arguing this case. 


Attorneys for the plaintiff: Messrs. Gray, Sen, & Farr. 
» 


Attorney for the defendants: Mr. Fearson, 
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APPELLATE CIVIL. 


Before Mr. Justice Markby and Mr. Justice Mitter. 


DENONATH GANGOOLY (Prainrmr) v. NURSING PROSHAD DASS 1874 
_ AND OTHERS (DeranpAnts).* May 7. 


è . 
Mortgage—Foreclosure—Regulation XVII of 1808, 8. 8—Cause of Action. 


. A, by a Bengali deed of conditional sale dated the 10th of August 1868, 
mortgaged two estates, the deed providing that the mortgage-debt should be . 
repaid on the 9th of July 1855, and that, on default of payment, the deed of 
conditional snle-should become one of absolute sale, and that the mortgagee 
should thereupon acquire the absolute proprietary right, and might enter upon 
and retain possession of the mortgaged property. A failed to pay at the time 
stipulated, and on the 18th of December 1856 her right, title, and interest in 
the estates were sold in execution, and purchased by the defendants without 
notice of the mortgage. On the 3rd of April 1866, the plaintiff bought the 
mortgagor's interest, and in August 1867 he instituted foreclosure proceedings 
under Regulation XVII of 1806 against the defendants, the suction-pur- . 
chasers. In n suit instituted by the plaintiff on the 22nd Janusry 1874, against 
the auction-purchasers to recover possession of the mortgaged property, Held, 
that the cause of action arose on 9th July 1865, when default was made in 
payment of the mortgage-debt, and the sait not having been instituted within 
twelve years from that date, was barred by a. 1, cl. 12, Act XIV of 1869. No 
new cause of action arose by reason of the foreclosure proceedings on the 
expiry of the year of grace in Angust 1868. 

- Where notice of foreclosure was shown to have beon served according to 
the usual course of business in the Sheriff's office, the Court presumed that a 
copy of tke application had beon duly served therewith; but where it appeared 
that, according to the practice of the High Court, mention of the application 
would have been made in the order if it had accompanied the notice, and no 
guch mention was made, the Court refused to make such presumption. 


Suir for a declaration of the ‘plaintiffs right to and for 

_ possession of two estates called Cossimpore and Nowpara. 

These estates had, as the plaint alleged, formerly belonged to one 

Sookhmoney Dossee, who, by, Aat-hobala, or deed of conditional 

sale, dated the 27th Srabun 1260 (10th August 1853), mortgaged 

* Regular Appeal, No. 118 of 1873, against a decree of the Subordinate 
Judge of Billa Dinagepore, dated the 20th February 1873. . ° 
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the estates to two persons named Joykissen Doss and Jumna 
Doss, to secure the repayment of Rs. 25,000 borrowed by her 
from them. The deed provided that the money should be 
repaid on the 26th Assar 1262 (9th July 1855) and proceeded :— 

“Tf I do not repay the whole money withiu the period, then this 
couditionnl bill of sale will be reckoned as a true and absolute bill of 
sale; my and my successor’s rights will cease to the said zemindari; 
the proprietary rights, with the rights of gift and sale to it, will accrue 
to you and your successors, and registering your names in the sarrishta 
of the Collectorate, you will take possession of it in the mofuasil ; aud, 


.on payment of revenue, you, your sons, grandsons, &c., will continue 


to have felicitous occupation and possessiou thereof.” 


The right, title, and interest of Sookhmoney in the two estates . 


were sold onthe 18th December 1856 in execution of a decree 


of the Supreme Court, and Cossimpore was purchased by - 


Nursing Proshad Dass, one of the defendants in this suit, and 
Nowpara by one Grish Chunder Banerjee, the ancestor of the 
other defendants. Previous to the sale, the mortgagees, by 
their attorney, Mr. Gillanders, wrote and sent to the Sheriff the 
following letter dated 15th December 1856 :— 

“On bebalf of Baboo Jumna Doss and Joykissen Doss, I hereby 
give you notice that the talook called or known by the name of Cossim- 
pore, situate in the Zilla of Dinagepore, seized and advertized for sale 
by you as the property of the defendant above-named, has been mort- 
gaged by the defendant to my clients, who have filed their petition to 
foreclose the sume ; under these circumstances, further take notice that 
if you do not at once release the said property, my client will proceed: 
against you without further reference.” 

But the plaintiff failed to show that the Sheriff gave notice 
of the mortgage to the auction-purchasers, or that such notice 
would be given in the ordinary course of business in the Sheriff's 
office. The purchasers-and their descendants had, since 
the date of the sale, remained in possession of the properties, 
Sookhmoney died without paying off the mortgage-debt, and 
on the 30th April 1866 the plaintiff purchased the interests of 
the mortgagees in the two estates, and subsequently, in August 
1867, applied under Regulation XVII of 1806 for foreclogure 
of the mortgage. From the report of the serving peon (which 
was sworn to by him), it appeared that the notice had been duly 
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served on’ Nursing Proshad Dass, and tliere was nothing on 


89 


* 1874 


the evidence to show that a copy of the plaintiff's application Gaxcootx 


for foreclosure had not been served with it as required, by s. 8, 

Regulation XVII of 1806. With regard to Grish Chunder 
Banerjee, however, although the notice served upon him recited 
that a copy -of the application for foreclosure was sent therewith, 
the notice alone was mentioned in the order of Phear, J., in the 
return of the Sheriff, and in the deposition of, Krishto Roy, the 
serving peon; the practice on the Original Side of the High 


Court being to mention the application in the High Court _ 


order, aud the return of the Sheriff where such application 
accompanies the notice. 

The plaintiff instituted the present suit on the 22nd Tae 
1872 , alleging that under the foreclosure proceedings the condi- 
toral sale became absolute on the 23rd August 1868, and that 
his cause of action accrued on that date. 


‘The defendants pleaded inter alia that the notice of foreclo- 


sure had not been regularly served upon them in accordance 
with the provisions of the Regulation, and that the plaintiff's suit. 
was barred, not having been instituted within twelve years from 
the 26th of Assar 1262 (9th July 1855), the date on which the 
mortgage-money was payable by the deed of conditional sale. 
Upon these pleadings of the parties, several issues were framed by 
the lower Court, and among them the two following :—* (i), 
whether or not notice of the foreclosure had been regularly 
served; and (ii), whether or not the suit is barred by lapse of 
time; and whether limitation in this suit should run from 
the date of the realisation of the money prescribed in the 
kat-hobala, or from the date of the foreclosure proceedings, or 
purchase by the defendant ?” 

The case was tried i in the lower Court upon these two issues 
alone. The Subordinate ‘Judge was of opinion that notice of 
foreclosure had been properly served on the auction-purchasers ; 
“but he held that the suit ought to have been instituted within 


twelve years, from the commencement of the defendants’ pos-' 


session which he found to be bond fide and without-notice of the 
mortgage. He considered that the case was governed by the 
decision 3f the Privy Council in S. M. Anand Mayi Dasi v. 
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Dharandra Chandra Mookerjee (1), and dismissed the suit as 
barred by the Law of Limitation. 

Both the plaintiff and the defendants appealed to the High 
Court; the former on the question of limitation, and the latter 
on that of service of the notice of foreclosure. 


Baboo Gopal Lal Mitter, for the plaintiff, contended that the ` 


case relied upon by the lower Court had no application to the 
present suit. That case, as well as the case of Brajanath Kundu 


-Chowdhry v, Khilatchandra Ghose (2), was founded upon 
.an English mortgage. ‘The principle there enunciated can have 


no application to mofussil kat-kobalas. Limitation cannot 
bar the plaintiffs suit, inasmuch as the right to possession 
under the conditional sale did not accrue until the foreclosure 
proceedings had taken place—Buddinath Paul v. Raja of Burd- 
wan (3). A new cause of action arose upon the foreclosure pro- 
ceedings being instituted, though those proceedings were unsuc- 
cessful. . Besides, strictly speaking, before those proceedings, the 
plaintiff had no cause of action, inasmuch as the possession of 


the defendants was not adverse. 


Baboos Bho; yrub Chunder Banerjee, Tarucknath Dutt, and 
Rashbehary Ghose, for the defendants, submitted that the 
lower Court was right in holding that the plaintiff's suit was 
barred. The principle enunciated by their Lordships in the 
Privy Council applies to all cases in which the mortgagee seeks 


| for possession as against bond fide purchasers without notice. 


action. 


The foreclosure proceedings between the date of suit and the 
purchager’s possession did not give the plaintiff a fresh cause of 


1 


Baboo Gopal Lal Mitter in reply. 


The following judgments wero delivered :— 


Marxsy, J. (after stating the facts and pleadings con- , 


tinued) :—I deem it convenient first to dispose of the questions 
of fact which have been raised before us in the appeal. 
(1) 8B. L. R , 122;8.0,14Moore's A, 101, © "Y 


(2) Id., 104; 5.0, 14 Moore's I. A., 144, 
(3, 13.8. D. A„ 1857, 1816. ° 
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It has been contended for the plaintiff that notice of the * 1874 


mortgage is proved to have been given to the purchasers, 
I sce no reason to differ with the finding of the Subordinate 
Judge upon that point. All thatis proved is, that Mr. Gillanders, 
the attorney of the mortgagee, wrote and sent to the Sheriff this 
letter (reads letter set out, ante, p. 88). From this we arg asked to 
presume that the Sheriff gave notice of the mortgage at the time of 
Sale. I do not think it safe to presume this: there is no eviderice 
whatever. of the practice of the Sheriff's office in this respect. 


With respect to the service of notice of foreclosure, I think — 


there is no ground for disagreeing with the Subordinate Judge 
as to the service of notice in due form upon Nursing Dass and 


„the other purchasers of Cossimpore. Even if the answers of 


Nursing Dass cannot ‘be treated (as the Subordinate Judge 
would treat them) as an admission of setvice of notice, they 
certainly are not as clear and explicit a denial as I should 


expect. On the other hand, I think, the evidence of Subeerood: ' 
deen, the piada, who served the notice, is reliable. Of course, ` 


it is not improbable that he should forget having served this 
notice; but, I think in a matter of this kind, the report which he 
made in the usual course of business to the Nazir, and which he 


swears to be a true report, may be looked at. This report is on - 


the record, and should have been inserted in our printed book; 
and it appears from the Nazir’s evidence (which is also on the 
record, and should also have been printed), that it was made 
according to the usual course of business in the office. I think, 
therefore, that in the absence ‘of any very satisfactory contra- 
diction, we may assume that a copy of the notice of foreclosure 
was affixed to the door of the house, together with a copy of the 
application; that the requirements of 8. 8 of Regulation XVII 
of 1806 have been thereby complied with; and that, therefore, 


. the foreclosure proceedings, as against the purchasers of Cossim- 


pore, have been regularly taken. 

° With regard to the purchasers of ‘Nowpara, I think it js 
proved that thg notice of foreclosure was delivered at the house of 
Grish, Chunder Banerjee, the auction-purchaser, but I can find 
ho proof whatsoever that the notice was accompanied by a copy 


of the application to the Judge as required by s. 8 of the above 
š 13 
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Regulation. The words of the Regulation are express that the 
Judge shall cause the mortgagor or his representatives to be 
served with a copy of the application; and it has been, I believe, 
always considered that proceedings in foreclosure are not regular, 
unless a copy of the application acécompanies the notice; see 
the Constructions of the Sudder Dewanny Adawlut, No. 644, 
June 24th, 1831 (1). It was said that it was altogether unneces- 
sary that this should be dons, and that in fact all the inform? 
ation which the purchasers could make any use of was given by 


_ this notice. But I do not feel justified in saying that the mort- 


gagor or his representative loses his right of redemption when 
one of the formalities expressly required by the Regulation has 
not been fulfilled. 

Upon the evidence, I do not think it possible to hold that a 
copy of the application was served with the notice. The notice 
recites that a copy of the application (in the notice- called 
the petition) was sent therewith, But in the order of 
Phear, J., in the return of the Sheriff, and in the deposition of 
Krishto Roy, only a notice is mentioned; and, according to the 
practice of this Court on the Original Side, had the application 
accompanied the notice, it would have been so mentioned in the 
order of Phear, J., and the return of the Sheriff. 

It seems to me, therefore, that if it be necessary for the 
plaintiff’s case to show, as against the purchaser of Nowpara, 
that the mortgage had been foreclosed, this has not been 
done. 

It remains to consider whether the suit should have been 
dismissed, as against all the defendants, on the ground of the 
Statute of Limitation. I will first take the case of the pur- 
chasers of Cossimpore; and as regards these defendants, the case 
stands in precisely the sume position as it did before the Subor- 
dinate Judge. These persons acquired their title by a purchase 


in good faith without notice of the mortgage; they were in 
possession for more than twelve years prior to this suit, but within* 


twelve years of their purchase proceedings for foreclosure were 
duly taken, and within the twelve years the year of ¢ grace expired. 


.(1) At p. 224, . ° 
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In the case in the Privy Council (1) upon which the Subordinate , 
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Judge relied, the real facts were wholly different from the peters 


present case. The Privy Council, however, expressed their 
opinion as to what would be the effect of the Statute of Limit- 
ation, if the facts had been such as one of the parties unsuccess- 
fully asserted them to be. These hypothetical facts were, that 
a.purchaser at u sale in execution of a decree against a mortga~ 
*gor had got into possession and remained in possession for twelve 
years before the suit was brought. That is also the case here, 


` but, there is this distinction, that in the hypothetical case, which 


was being dealt with by the Privy Council, it is assumed that no 


proceedings by way of foreclosure had been taken against the 
purchaser; whereas in the case with which I am now dealing 
(that of the purchasers of Cossimpore) such proceedings have 
been taken. ` l 

The same distinction may be drawn between this present case, 
go far as it relates to the defendants, who are the purchasers. of 
Cossimpore, and the later decision of the Privy Council in Bra- 
janath Kundu Chowdhry v. Khilatchandra Ghose (2), where also 
no proceedings by way of foreclosure had been taken which 
were effectual against the mortgagor. The only other difference 
which was suggested on the argument between these two cases 
in the Privy Council and the case of the purchasers of Cossim- 
pore is, that in the second, and apparently in the firet also, of the 
cases before the Privy Council, the mortgage was in the English 
form, and not in the form of mortgage under which the plaintiff 
here claims. In the two cases to which I have referred, the suit 
against the purchaser, who had been twelve years in possession, 
was held to be barred; so that, as regards the purchaser of Cos- 
simpore, our decision will depend upon how far these two distinc- 
tions affect those decisions. 

Now, in. order to enable us to appreciate the value of these 
distinctions, we must consider, what the law of limitation ‘is as 
applicable to a mortgagee seeking to recover possession of the 
mortgaged property. It is sufficient to advert to the law as laid 

e 


(J) S. M. Anand Mayi Dasi v. Dharandra Chandra Mookerjee, 8 B. L. Rọ 
122; 8.0., 14 Moore's I. A. 101. ` 
e (2) 8B. L. R104; B.C., 14 Moore's I. A, 144, 


e 


ANGOOLY 
v 
Noraine 
Prosuap 
Dass.’ 


94 7 j BENGAL LAW REPORTS. [VOR XIV. 


1874 , down by Act XIV of 1859, which governs the present suit. 
Devon ate The only provision in that Statute which is applicable is that 
v. contained in s. 1, cl, 12, which provides that in suits for the 
Norsrxra e . TORE 
Prosan recovery of immoveable property, the suit should be instituted 
Das within twelve years from the date when the cause of action arose. 
Now the cause of action would arise when two things have 
concurred: that the plaintiff had a right to possession, and that 
the defendant was holding possession not permissively and 
acknowledging the. plaintiffs right, but relying upon his own 
right, or adversely as it is called. If the plaintiff had not a 
‘right to immediate possession, or if, having a right to possession, 
the defendants were holding with the plaintiffs permission and- 
acknowledging his right, no suit could be brought, in the one case 
because the right to possession had not accrued, and in the other 
because it had not been disturbed or denied. Now it has been 
contended for the plaintiff that under a conditional sale in this 
form, no right of entry accrued until foreclosure, but it seems to 
me impossible to hold that consistently with the provisions in 
the deed which is before us, and which is operative except so 
far as the Regulations of 1793 and 1805 prevented its being so. 
The deed recites that the mortgagor had received Rs. 25,000; 
that the net annual profits of the property are Rs. 3,000; that in 
liquidation of the interest, the mortgagee’is to receive that 
amount from the ijardar under the mortgagor; that the money 
borrowed, is to be repaid on the 26th Assar 1262 (9th of 
July 1855), and then follows this clause:—<If I do not 
repay the whole money within the period, then this condi- 
tional bill of sale will be reckoned as a true and abso- 
lute bill of sale; my and my successors’ rights will cease to the 
said zemindari ; the proprietary rights, with the rights of gift and 
sale to it, will accrue to you and your successors, and registering 
your names in the sarrishta of the Collectorate, : you will take 
possession of it in the mofussil; and, on payment of revenue, 
you, your sons, grandsons, &c., will continue to have felicitous 
occupation and possession thereof.” 
Now the law has provided that if the morfgagee, take 
possession, he is accountable'to the mortgagor for the profits 
which he has received; the law has alsa provided, that if 
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the mortgagor desire to redeem the property, he may do so 
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within the period specified in the Statutes of Limitation, unless Dxxoxats 


the mortgagee shall in the meantime have taken proceedings 
for foreclosure ; and the effect of these provisions is no doubt 
greatly to curtail the rights which the mortgagee has stipulated 
for. But one of the rights here expressly stipulated for is 
the right to possession, and the law has nowhere provided 
that this right shall not ‘be exercised by the mortgagee. There 


is, indeed, a case in which it appears’ to be laid down that the . 


QGaxoooLy 


y. 
. Nurse 


Prosiap 
Dass. 


mortgagee under a conditional sale has no right of possession _ 


until foreclosure—Buddinath Paul v. Raja of Burdwan (1); but I 
cannot reconcile that with the two decisions of the Privy 
Council to which Ihave referred. In both these cases the pro- 
perty was situate in the mofussil, and it would, I think, be 
impossible to hold that the mortgagee of property in the mofus- 
sil under a mortgage in the ‘English form had a right to the 
possession, and a mortgagee by conditional sale had not. In 
both cases the mortgagee has contracted for the possession at a 
certain date; and, therefore, if he is debarred from his right 
to possession, it must be by reason of the Regulations. But the 
Privy Council has given a construction to the Regulations, 
which is that they do not debar the mortgagee from possession, 
‘if he has stipulated for it, after default; but, on the contrary, 
on default the right of entry immediately accrues. It seems to 
me, therefore, that the first distinction relied on avails nothing, 
and that the plaintiff under this deed of conditional sale, had the 
same right of entry after default, as the mortgagees had in the 
two cases decided by the Privy Council. 

But it is said that, even if the plaintiff had a right to posses- 
sion, he had no cause of action, because the possession of the 
purchasers was not adverse. This argument is, I think, also 
answered by the observations of the Privy Council in Anand 
Mayi Dasi v. Dharandra Chandra Mookherjee (2); where it is 
said :—“ Their Lordships think that the title of a judgment- 
. creditor; or a purchaser under a judgment decree, cannot be put 
on the same footing as the title of a mortgagor, or of a person 


(1) 188. D. A., 1857, 1816. 
(2) 8 B. Ð. R.,122; see p.127; and 14 Moore's I. A., 101; seep. 811. 
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claiming under a voluntary. alienation from the mortgagor. 
They are of opinion that the possession. of a purchaser, under 
such circumstances, is really not the possession of a person hold- 
ing in priority of the mortgagor—(thia is'so printed in all the 
books: guere—whether it should not be ‘in privity with the 
mortgagor’ 1)—or holding so as to be an acknowledgment of the 
continuance of the title of: the mortgagee. The possession 
which the purchaser supposed he acquired, wns a possession ab 
owner, He thought he was acquiring the absolute title to the 
property, and that he was in possession as.absolute owner.” 
That was a judgment upon the earlier Regulations. But in 


‘Brajanath Kundu Chowdhry v. Khilatchandra Ghose (2), & case 


under Act XIV of 1859, it is said of a purchaser under similar 
circumstances “ that it is impossible to hold that the defendant, 
the purchaser, was holding, or supposed that he was holding, by 
permission of the mortgagee: and when both things concur,— 
possession by such a holder for more than twelve years, and the 
right of entry under the mortgage-deed more than twelve years’ 


_ old,—it is impossible to say that such.a possession is not 


protected by the Law of Limitations.” 

I think, therefore, that thete was a complete cause of action 
against the purchasers of Cossimpore on the 9th of July, 1855; 
and that a suit founded upon that cause of action was, therefore, 
barred when this suit was brought. 


But it is said, and was pressed strongly upon. ue by Baboo | 


Gopal Lal Mitter in his very able argument for the appellants, 
that an entirely new cause of action arose -when foreclosure 
became absolute by the expiry of the year of grace.- Now, at 
first, I was inclined to think. that some of the decisions in India 
favored this contention, but upon a careful examination of all 
the cases quoted and some others, I am satisfied that, whilst there 
are some decisions expressly against it, there is no decision which 


countenances it, The doubt has been, not whether the mort- . 


gagee is wholly barred when twelve years have elapsed from the 
time when his cause of action first accrued, but when it can be 
. 


(1) The judgment, as printed in 8 B. L, R., contains the reading suggested 
by the learned Judge. 
(2) 8 B. L. R, 104; see p. 109; and 14 Moore's I. A., 144; @ee p. 150. 
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firat said that he has a cause of action. It has nowhere been edid 
that upon foreclosure the mortgagee has a new cause of action, 
but it has been doubted iu some cases whether before foreclosure 
he had any ‘cause of action at all. This was the ground of the 
decision in favor of the mortgagee in the case of Buddinath 
Paul v. Raja of Burdwan (1).. The Court there says :—“ The 
mortgagee’s right to possession of the property does not become 
fomplete, till he has performed certain acts prescribed by law; 
consequently, as the mortgagee’s right to sue to enforce the con- 
ditions of his bond, is not complete till those acts have been 
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carried out, the date of his cauge of action must be considered to ` 


arise from the time when those acts are completed, and not from 
the date wheu the money becomes due. The law moreover does 
not compel a mortgagee to complete his right within any fixed 
period.” Clearly here the Court thought that in that case there 
was no right of entry at all until foreclosure. So, too, in the 
case of Buldeen v. Mussamat Golab Koonwer (2), decided bya Full 
Bench of the High Court of the N. W. P. on the 3rd June 
1867. The Court say :— We cannot concur in the rule which 
has been laid down in some of the authorities cited to the effect 
that, as a mortgagee’s cause of action arises on the mortgagor’s 
` making default, the mortgagee’s suit for possession ‘must be 
instituted within twelve years from the date of default with allow- 
gace for the year of grave, when foreclosure proceedings are 
instituted at the earliest possible date. A default may be made 
by the mortgagors, which may give the mortgagee a right to sue 
or to enter into possession (if he chooses to assert such right), 
‘bat which may notwithstanding have no effect whatsoever in 
altering the nature of the mortgage title. “So long as the mort- 
gagor in possession, or those who claim under him, assert merely 
2 title to redeem, and advance no other title inconsistent with it, 
such possession must, primd facie at least, be treated as 
perfectly reconcileable with, and not adverse to, the title of the 
emortgagee; and the continuation of the lien on the property 
pledged.” 
But this was a suit not between the mortgagee and a purchaser 
from the mortgagor, but a suit between the mortgagee and the 


(1) 13 S? D. A., 1867, 1816. (2) Agra F. B. Rul. for 1868-67, 102. 
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mértgagor herself. There might, therefore, well be reasons for - 


holding that the possession of the mortgagor was not adverse ; 
and it appears that the Courts below had not found that it was so. 
But so far from saying that if the possession prior to the fore- 
closure had been adverse, a new cause of action would arise upon 
foreclosure, the High Court remanded the case with directions 
which seems to me inconsistent with this view. They say :—‘ It 


‘will be for the Gourts to consider the effect of the whole 


` evidence, and whether it. tends to, show a possession by the mort- 


gagors for any and what number of years adverse to, and incon- ' 
` sistent with, the alleged mortgage title. It is well settled that 


foreclosure proceedings under the Regulations give no efficiency 
to transactions not in themselves valid. If, there was really no 


' mortgage, the mortgagees having never advanced the money, ‘or 


if the mortgagors have repudiated the mortgagees’ right, and have 
held adversely to them and without recognition of their title for 
twelve years, they can derive no benefit ' whatsoever in this suit 
from the foreclosure proceedings. The mortgagors are entitled 
to put them to the proof of a valid and existing mortgage title 
at the time of foreclosure, and that such title has been finally 
and duly foreclosed. If such a title is provédd, this suit to recover 
possession is brought within the limited time.” And the suit was 
accordingly remanded, But if foreclosure gives a new cause of 
action, there was no necessity to remand the suit at all, for the 
proceedings in foreclosure had only been recently taken. 

The case of Prannath Roy Chowdry v. Hookea Begum (1), is 
also consistent with the view that no new cause of action arises 


upon foreclosure. It was held in that case that the suit of the: ` 
mortgagee was not barred; but the ground of the decision is. 


stated at p. 354. After observing that it cannot be laid down as 
a rule universally true that under Regulation III of 1793, s. 14, 
a mortgages is barred after twelve years from the date of redemp- 
tion fixed by the deed, the Privy Council say :—* The possession 
of those who claim under the mortgagor so long as they assert a 
title to redeem, and advance no other title inconsistent with it, 
must, primé facie at least, be treated as perfectly ‘reconcileable 
with, and not adverse to, the title of the mortgagee, and the con- 

. (1) 7 Moore's I. A., 328. s 
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‘tinuation of his lien on the thing pledged. It is by no means the e 1874 
essence of such a title there, any more than it is here, thatit should Dzvoxarn 


be accompanied by an actual continuing possession of the lands. 
The pledgee may, from various causes, be reluctant to assume 
possession of the pledge, or to shorten the period of its redeem- 
able quality.” The Privy Council then, after observing that “ it 
by no means follows, as a consequence, that a mortgagee foreclos- 
fog will be able, in a suit for possession, to make good against all 
occupants a title to possession,” proceed to enquire whether the 
mortgagee’s . title to enforce possession was barred. But this 


enquiry would have been wholly unnecessary if the proceedings ` 


_ in foreclosure gave a new cause of action; for the mortgage in 
that case was not finally foreclosed until the 25th June 1849, 
and the suit for possession was brought immediately afterwards. 

The ‘decisions -which lay down directly that a mortgagee ia 
barred altogether after twelve years’ adverse possession are, 
Insan Rai v. Narain Dass (1), Nilambur Mujoomdar v. Parbuttee 
Churn Mujoomdar (2), and Jankee Pershad v. Hurnarain (3), 
where also previous cases of the like nature are referred to. 

So, too, if foreclosure gave a new cause of action, the law of 
limitation would be thrown into much confusion. ‘No safe title 
could ever be acquired against a mortgagee in the mofussil: for, 
as to mortgages in the mofussil, no time is prescribed for taking 
proceedings in foreclosure, and the provision contained in s, 6, 
Act XIV of 1859, would not (as is generally supposed) be an 
exception to the genera] law in fayor of the mortgagee, but it 
would be a restriction upon the rights of the mortgagee in 

- favor of the parties in possession. This is certainly not the 
view taken by the’ Privy Council of this section in the case of 
` Brojanath Kundu Chowdhry v. Khilatchandra Ghose (4). The 
Privy Council clearly treat this provision as an exception made 
in fayor of the mortgagee, and consider that where this exception 
does not apply, the only resource for the mortgagee would be to 
prove that the possession of the mortgagor or his assignees had 
not been adverse. 

. ° @)8. D. A. (N.W.P.), 1863, 100. 
aan (2) Id:, 1859, 1495. 
(3) Id„ (N.W.P.), 1854, 234. ` 
id (4) 8 B. L. R., 104; S.C, 14 Moore's I. A., 144. 
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Tt seems to’ me,, therefore, that upon the whole there is 
nothing in the decided cases to warrant us in holding that a new 
cause of action arises upon foreclosure. 

It has been contended that the mortgagee is at any rate not 
barred if he commences foreclosure proceedings within twelve 
years of the date when the possession first became adverse, and 
brings his suit for possession within twelve years of the expiration 
of the year of grace. No doubt, this suggestion avoids some of 
the inconveniences which would arise if the right of the mort-. - 
gagee to foreclose, and take possession, were wholly unlimited. , 
But it does not seem to me to rest on any foundation in lew.. 
If foreclosure does give a new cause of action, the question 
whether foreclosure took place within twelve years of default 
will be immaterial. If on the other hand it does not, then the 
operation of the Statute can only be prevented by the institution 
of a suit. But to take proceedings in foreclosure, in the mofus~ 
sil at any rate, cannot be called the institution of asuit. There 
is no writ of summons, the mortgagor and his representatives are 
not summoned and cannot be heard, and the action of the 
Court is purely ministerial. Such a proceeding cannot be called 
the institution.of a suit within the meaning of Act XIV of 1859 
without a straining of language for which I see no justification. 

I have considered this case with reference only to the provi- 
sions of the Statute Law and the decided cases, and not upon 
any general principles. The relation of mortgagor and mort- 
gagee, being the result of an interference by the Legislature with 


` the expressed ińtention of the parties, is an anomalous one, and 


therefore a deduction from general principles cannot always be 
safely made with regard to it. It is for this reason that I have 
not considered when the mortgagee becomes the owner of the 
property mortgaged. It seems to me that where the relation 
between the parties is so anomalous, it is impossible to fix 
this date, so as to justify any conclusion from it upon the matter 
now under enquiry. If it be said that the mortgagee only 
becomes owner of the property after the expiration of the year 
of grace, and not before, still I do not think he can be said to 
acquire the property at that date, and thus to acquire & new 
title to possession. , é 
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The result is that as regards the purchaser of Cossimpore I 
hold first, that upon default of the payment of the mortgage 
debt, the mortgagee had a right to posséssion; second, that the 
possession which these purchasers obtained upon their purchase 
was not held by them under the permission of' the mortgagee, but 
as absolute owners; and, third, that no cauŝe of action arose 
. upon completion of the foreclosure proceedings. I therefore 
hold that the purchasers of Cossimpore can successfully set up 
the bar of limitation: 
< With regard to the purchasers of Nowpara, they stand in 
a somewhat more favorable position than‘the purchasers of Cos- 
simpore. As against them the mortgage has not been fore- 
closed. The question, therefore, as to whether any new cause 


of action arises upon foreclosure has no bearing upon the suit as- 


against them; à fortiori therefore, as against them the suit is 
barred. 

The result is that in my opinion the decree of the Subordi- 
nate Judge dismissing the suit should be affirmed, and the 
appeal dismissed with costs. 


Mirre2, J.—I concur in holding that the decree of the lower 
Court ought to be affirmed with costs. Out of the many issues 
which arose from the allegations of the parties to this suit, the 
decision of the lower Court mainly dealt with two of them only, 
viz. (i), whether or not notice of the foreclosure had been regu- 
larly served; and (ii), whether or not the plaintiffs suit was 
barred by limitation? The lower Court has decided the first of 
these issues in favor of the plaintiff, and the second against him. 
I propose to consider the second question first. 

The kat-Robala, or the conditional bill of sale, on which this 
suit is based, was executed on the 27th Srabun 1260 (10th of 
August 1853), and the amount taken upon it was promised to be 
repaid on the 26th Assar 1262 (9th of July 1855). The rights 
‘and interests in the mortgaged premises of Sookhmoney Dossee, 
who executed this document, were sold at a Sheriffs sale in the 
execytion of a decree of the Supreme Court of Calcutta on the 
18th December 1856, and purchased by the ancestors of some of 
the defendants in this case; and ever since their purchase they 
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and their heirs have been in possession. The plaintiff alleges that 
he has acquired the entire rights of the original holders of this 
hat-kobala by purchase, and that he has caused the notices of 
foreclosure to be served upon all the defendants, and that the 
year of grace has expired on the 23rd of August 1868, 

For the purposes of the adjudication of this issue, I shall 
assume that all these allegations of the plaintiff have been 
proved, although the defendants have joined issue with him 
upon every one of them. The material portion of the deed of 
conditional sale which bears upon this question is the follow- 
ing :— If I do not repay the whole money within the period, 
then this conditional bill of sale will be reckoned as a true and 
absolute.bill of sale; my and my successor’s rights will cease to 
the said zemindari; the proprietary rights, with the rights of 
gift and sale to it, will accrue to you and your successors, and 
registering your names in the sarrishta of the Collectorate, you 
will take possession of it in the mofussil: and, on payment of 
revenue, you, your sons, grandsons, &c., will continue to have 
felicitous occupation and possession thereof.” 

The first question that arises in determining this issue is, 
when did the cause of action in this suit arise. The plaintiff 
contends that it arose on the expiry of the year of grace, ‘and if 
that contention be correct, the suit having been instituted within 
twelve years from that time is not barred by limitation. ButIdo — 
not think that this contention is correct. From the terms of the 
conditional sale set forth above it is evident that on default of 
payment within the stipulated time the mortgagee was entitled 
to take possession of the properties sold, unless restrained by 
any legislative enactment. It is said that he was so restrained 
by Regulation XVII of 1806. This argument entirely proceeds 
from a misapprehension of the. provisions of that Law. It is 
quite clear that parties are adversely bound by the terms of 
their contract, unless by legislative interference one or both of 
them are set at liberty to modify or annul any of its provision’ 
to which they have mutually consented. The _kat-hobala-in 
question expressly reserves to the mortgagee the right ofentry 
upon the mortgaged premises on default of payment within the 
stipulated time: Regulation XVII of 1806, or any other Law, 
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does not rénder such a stipulation inoperative between the 
parties. I am therefore of opinion that the mortgagee in this 
case,-immediately on default of payment, which occurred on the 
9th of July 1855, was entitled to take possession of the properties 
mortgaged. Whatever distinction there may be between this case 
and the Privy Council decision in Brajanath Kundu Chowdhry v. 
Khilatchandra Ghose (1), it is an authority in support of this 
conclusion, viz., that there is no legislative bar to the exercise of 
this right of entry by the mortgagee; therefore it is clear that the 


right to assume possession of the properties in dispute accrued to | 


the mortgagee so far back as the 9th of July 1855, and unless 
the plaintiff can make out that his present suit for posséssion is 
not based upon that right, but upon some other right which came 
into existence at a more recent period, and within twelve years, 
his suit must fail as barred by limitation. 
- Baboo Gopal Lal Mitter, with some plausibility, has urged 
that the plaintiff is not now suing for possession on the right of 
eutry which had accrued to the mortgagee on the 9th of July 
1855, but upon the right which arose on the day the sale became 
absolute, the mortgagors not having repaid the mortgage debt 
within the year of grace allowed by Regulation XVII of 1806, 
He further contends that, conceding that the mortgagee in this 
case might have assumed possession immediately after the 
default in payment had been made, still that possession would 
have been as a mortgagee, and-the plaintiff now séeks to recover 
not as mortgagee but as absolute owner; therefore the pre- 
sent suit is not based upon the right of entry given by the 
conditional bill of sale, but upon the right to possession which is 
a necessary incident to the right of absolute ownership which 
has been vested in the plaintiff by the foreclosure’ proceedings. 
But is it a correct proposition to assert that a holder of a condi- 
tional bill of sale invariably acquires an absolute right to the 
mortgaged premises as soon as the proceedings laid down in 
* Regulation XVII of 1806 (usually called foreclosure proceed- 
ings) have been duly carried out? If it is not, the whole.argu- 
meng must fail. Ido not think that this proposition is univer- 


sally correct. The effect of the proceedings laid down in the 


° (1) 8B. L. R, 104; 8.0., 14 Moore's I. A., 144 
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Regulation iù question is simply ‘to bar the right of redemption. 
That is to say, when the right of ownership in a particular 
property is divided between two persons standing to each other 
in the relation of mortgagee and mortgagor, these proceedings, 
when daly carried out, have the effect of terminating the right of 
the one, viz., of the mortgagor, and perfécting that of the other, 
viz., of the mortgagee. But this presupposes the existence of 
valid and subsisting rights in both of them, and these, proceedings 
are quite ineffectual when this is not the case. For example, 


under Act XIV of 1859, which is the Law of Limitation govern- 


ing this case, the mortgagor’s right of redemption is barred after 
the lapse .of sixty years from the date of the mortgage; see s. 1, 
cl. 15. In a case where a mortgagee has been in possession for 
more than sixty years of the mor tgaged property, it is not 
necessary for him to have recourse to foreclosure proceedings. 
On the other hand where the rights of a mortgagee have been 
extinguished by lapse of time, these proceedings, if taken by him, 
would be quite ineffectual. Therefore if, on the day of the expiry 
of the year of grace, a valid subsisting right of a mortgagee 
exists in a holder of a kat-kobala, the omission of the borrower 
to repay the mortgage loan before that date has the effect of 
transferring the remaining rights of the latter to the former, 
who acquires. from that date absolute ownership in the property 
‘mortgaged, But if, on the other hand, the mortgage rights of a 
holder of a kat-kobala have been extinguished by lapse of time 
or other causes previous to that date, the foreclosure proceed- 
ings, even if duly carried out, are entirely ineffectual, and do not 
affect any person’s right in the least. This view of the law is 
supported by the following observations which occur in a Full 
Bench decision of the High Court, North-Western Provinces (1): 
— If there was really no mortgage, the mortgagees having 
never advanced the money, or if the mortgagors have repudiated 
the mortgagees’ rights, and have held adversely to them, and 
without recognition of their title, for twelve years; they can ° 
derive no benefit whatever in this suit from the foreclosure pro- 
ceedings.” E 
@ Buldeen w. Musst, Golab A Agra F. B. Rul. for 1866- 67, 
* 102; see p. 108, 
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Let us see what are the facts of this case connected with this 
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question. I find that the, mortgagee’s right to demand posses-  Dewowaric 


sion accruéd on the 9th July 1855. It is not shown that since 
that date possession has not been withheld from him “in breach 
of the contract ;” it is not suggested—far from being proved— 


that the original mortgagors and the subsequent purchasers have -7 


been allowed to remain in possession with the mortgagee’s 
eonsent, either express or tacit ; notices of foreclosure are alleged 
to.have been served upon one set of defendants in December 
1866, and on the other set of defendants in February 1867 : 


therefore, before thg expiry of the year of grace in either case, ` 


te, on 9th of July 1867, all rights of the-mortgagee had been 
extinguished by lapse of time. In this view of the law I hold 
. that the plaintiff is not entitled to a fresh start from the date of 
expiry of the year of grace, and his present claim is therefore 
barred by limitation. 

With respect to the other issue, I agree with iy laid 
colleague, for the reasons given by him, in holding that the 
service of notice upon the defendants has been proved, but that 
the plaintiff has failed to establish that the notice upon Grish 
Chunder Banerjee was accompanied by a copy of the application 
to the Judge as required by Regulation XVII of 1806. I am 
also of the opinion that this omission has the effect of rendering 
the foreclosure proceedings against the heirs of Grish Chunder 
Banerjee, invalid and ineffectual. 


Appeal dismissed. ` 


GANGOOLY 


v. 
Norsixe 
Prosr#aD 

Daas. 
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APPELLATE CRIMINAL. 7 
Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Phear, and Mr. 
i Justice Morris. 
1874 \ QUEEN v. GERALD MEARES.* 
Aug. 13 


Jurisdiction—European British Subject—Criminal Procedure Code, Act X of 
1872—24 § 25 Vici, c. 104, 8. 9—26 Vici, o. 67 (Indian Councils Act), 
ss. 22 g 42— Letters Patent, 1862, ol, 21—Letiers Patent, 1865—34 $ 35 
Vict, c. 34. f 


A European British subject in the mofussil was ‘convicted by a Magistrate 
under the provisions of Ch. vii of Act X of 1872, He appealed to the High 
Court on the ground (inter alia) that the Magistrate had no jurisdiction to 
try the case, inasmuch as the Governor General in Gouncil had not the power 


under 24 & 25° Vict.,c. 67, to subject a European British subject to any. 


jurisdiction other than that of the High Court, and therefore the provisions 
of Act X of 1872 under which the prisoner had been tried were ulira vires 


‘and illegal. Held that the jurisdiction of the High Court as given by the 


Letters Patent is subject to the legislative powera of the Governor General 
in Council, and therefore the Magistrate had jurisdiction to try the case. 


THE prisoner Gerald Meares, a European British subject, was 


convicted by the Magistrate of Jessore of the offence of causing 
hurt without grave or sudden provocation to one Panchoo, 
‘and was seutenced to two pease rigorous imprisonment. From 
this sentence the prisoner appealed to the High Court under 
the provisions of s. 79 of the Criminal Procedure Code, Act X. 
of 1872. Objection was taken to the conviction on the ground, 
amongst others, that the Magistrate had no jurisdiction to try 
the case. 

The case came on for hearing before Phear ‘and: Morris, JJ., 
who differed in opinion on the merits, and the case was re-argued 
before the Chief Justice and Phear and Morris, JJ. 


Mr. Lowe and Mr. Evans for the appellant. 


The Junior Government Pleader (Baboo Juggadanund 
Mookerjee) for the Crown, . 


* Criminal Appeal, No. 101 of 1874, from an order passed by the Magis- 
trate of Jessore, on the 29th June 1874. . ° 
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Mr. Lowe contended that the case against the appellant was 
not made out by the evidence. 


Mr. Evans on the same side.—The High Court has 
exclusive jurisdiction over Her Majesty’s European subjects 
The provisions of Act X of 1872, Ch. vii, by which the 
Governor General in Council has given jurisdiction to Magis- 
trates who are also Justices of the Peace over European 
British subjects, were ultra vires. The Indian Councils 
Act (24 & 25 Vict, c. 67) vests the Governor General 


in Council with legislative powers over all India, but s. 22 - 


of that Act expreesly provides that-he shall not have the 
power to pass any Law or Regulation which shall affect the 
provisions of any Act passed in the same séssion with the 
Indian Councils Act. The Charter Act (24 & 25 Vict, c. 
104) establishing the High Court was passed in the same ses- 
sion with the Indian Councils Act. S. 9 of this Act provides 
‘that the High Courts established under it shall exercise all the 
powers possessed by the abolished Courts subject only to the 
provisions of the Letters Patent. Cl. 21 of the Letters Patent 
of 1862 provides that the High Court “shall have ordinary 
original criminal jurisdiction within the local limits of its 
ordinary original civil jurisdiction, and in respect of all persons 
beyond auch limits over whom the said Supreme Court at 
Calcutta now has criminal jurisdiction.” ,This is a substantive 
part of s. 9 of the Charter Act. 

The Governor General in Council is, therefore, prevented by 
the very Act which vested.him with legislative powers over all 
India, from making any law or regulation affecting the exclusive 
jurisdiction of the High Court over European British subjects, 
which it has received from-the old Supreme Court. That the 
Imperial Legislature never intended, the Governor General in 
Council, to have the power to derogate from the exclusive 
jurisdiction, of the High Court, appears from the circumstances 
which followed upon the decision in the case of Reg. v. 
Reay (1). Ine that case the conviction was set aside by the 
High* Court of Bombay, who held that the Bombay Act VII 


? (1) 7 Bom. H. C. Rep, Cr, 6. 
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of 1867 under s. 31 of which the prisoner had been con- 
victed, was ultra vires, the Governor in Council having no 
power to pass any measure by which the exclusive powers of 
the High Court, among them the jurisdiction which the said 
Court possessed through the Supreme Court over Her Majesty’s 
European British subjects. In consequence of this decision 
the Supreme Government passed a special Act in order to remed. 

the defect. Act XXII of 1870 declared that the Acts passed by 
the Local Governors in Council making British European sub- 


_ jects liable to tribunals other than the High Courts, shall be 


deemed as valid as if such Acts were passed by the Governor 
General of India in Council. But there were strong doubts 
whether the Governor General had the power to pass any law, 
declaring such Acts to be valid; and accordingly the Imperial 
Legislature was called upon to confirm them as valid by 34 & 
35 Vict., c. 34. [Coucu, C.J.—That Act was passed merely to 
make the powers of the Local Governors co-extensive with those 


of the Governor General]. It provides simply for the extension | 


of the power of making laws and regulations conferred on Gov- 
ernors of Presidencies in India in Council by the Indian Councils 
Act, 24 & 25 Vict., c 67,8. 42. There is no mention here 
that the legislative powers of the Local Governors in Council 
shall be co-extensive with those of the Governor General of India 


-in Council so far as the jurisdiction of the High Court is con- 


cerned. The Governor General had not the power of making 
any law which might affect the jurisdiction of the High Courts 
nor could he declare that the Local Governors in Council should 
have the power which he had not. The Imperial Legislature 
conferred this power on the Local Governors to meet a special 
need. The powers of the Governor General in Council remained 
as limited as before. The provisions of Act X of 1872, Ch. vii, 
by which the Governor General in Council has vested Magis- 
trates, who are also Justices of the Peace, with jurisdiction over 


Her Majesty’s European British subjects, are therefore ultra ` 


vires. I submit, therefore, that the conviction is bad and ought. 
to be quashed. l i 


The Junior Government Pleader (Baboo Juggadanutg Mooher- 


. 
. 
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jee), on behalf of the Crown, contended that the conviction was 
proper and legal, inasmuch as it was preposterous to suppose that 
the Imperial Legislature should vest the Local Governors with 
the powers which it denied to the Governor General. Besides, 
cl. 44 of the Letters Patent, 1865,. expressly declares that all 
the provisions of the Letters Patent were to be subject to the 
legislative powers of the Governor General in Council. Hence, 
if there was any defect, it has been cured, and the powers of the 
High Court have become subject to the legislative powers of 


the Governor General. The provisions of Act X of 1872 are 


perfectly valid, and the conviction under that Act proper 
and legal. l 


Mr. Evans in reply. ` 
l Cur. adv. vult. 


The Judges differed in opinion on the merits of the case. 


Z Morris, J., being of opinion that the conviction should be 


quashed, and Couch, C.J., and Phear, J., that it should be 
upheld. 


Morais, J. (after giving his decision on the evidence, said 
as to the point of jurisdiction):—In the view which I take on 
the merits, it is unnecessary for me to say more on the question 
„of jurisdiction that has been raised than that, in my opinion, the 
Magistrate had jurisdiction to try the- case. 


Covos, C.J. (Punan, J., concurring.)—Before giving my 
‘opinion as to whether the conviction ought to be reversed, I will 
‘dispose of the question of the jurisdiction of the Magistrate. 

¿ By the Indian Councils Act, 1861 (24 & 25 Vict., ce. 67), 
‘8. 22, it is provided that “‘the Governor General in Council 
‘shall have power at meetings for the purpose of making laws 
cand regulations, and subject to the provisions therein contained, 
to make Jaws and regulations for repealing, amending, or altering 
any laws or regulations whatever-then in force, ‘or thereafter 
to be, in force in the Indian territories then under the dominion 
‘of Her Majesty, and to make laws and regulations for all per- 


‘sons, whether British or native, foreigners’ or others, and for’ 
. 
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all Courts of Justice whatever, and for all places and things 
whatever within the said territories, and for all servants of the 
Government of India within the dominions of Princes and 
States in alliance with Her Majesty.” 

These words anre as general as they can well be, and undoubt- 
edly gave to the Legislative Council of the Governor General 
power to make laws for all Courts of J ustice, including the 
High Court, and for all persons, whether British or native. ft 
is then provided that the Governor General in Council should 
not have the power of making any Jaws or regulations which 


i shall repeal, or in any way affect any of the provisions of that 


Act or any provisions of certain other Acts which are named, 
or of any Act passed in that session of Parliament, or there- 
after to be passed, in anywise affecting Her Majesty’s Indian 
territories, or the inhabitants thereof. 

Now the Act for establishing the High Courts was passed 
in the same.session of Parliament; and the question is whether > 
the provisions in the new Criminal Procedure Code giving 
jurisdiction to Magistrates over European. British subjects come 
within the words “affecting the provisions of any Act” passed 
in the session of Parliament in which the Indian Councils 
Act was passed. The 9th section of 24 & 25 Vict., c. 104, 
the Act for establishing High Courts of Judicature in: India, 
provides that “each of the High Courts to be established 
under the Act shall have and exergise all such civil, criminal, 
admiralty and vice-admiralty, testamentary, intestate, and 
matrimonial jurisdiction, original and appellate, and all such 
powers and authority for and in relation to the administration 
of justice in the Presidency for which it is established, as Hor 
Majesty may, by Letters Patent, grant and direct, subject, 
however, to such directions and limitations as to the exercise 
of original civil and criminal jurisdiction beyond the limits 
of the Presidency towns as may be prescribed thereby ; and save 
as by such Letters Patent may be otherwise directed, and sub- 
ject and without prejudice to the legislative powers in relation 
to the matters aforesaid of the Governor General. of Ingia in 
Council, the :High Court to be established in each Presidency 
shall have and. exercisé all jurisdiction and every® power and 
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authority whatsoever in any manner vested in any of the Courts 
in the same Presidency abolished under the Act at the time of 
the abolition of such last mentioned Courts.” Accordingly to 
the grammatical construction of’ this section, the words “ subject 
and without prejudice to the legislative powers in relation to 
the matters aforesaid of the Governor General of India in 
Council ” apply to the provision that the High Court shall have 
and exercise the jurisdiction of the Supreme Court which was 
abolished under the Act. They do not apply to the former part 


of the section. The question then arises whether the provisions | 


in the Letters Patent as to the jurisdiction of the High Court 
are to be considered as provisions of the Act, and therefore 
coming within the proviso which I have read, that the Governor 
General in Council should not have the power of making any 
laws or regulations which should repeal, or In any way affect, 
any of its provisions. Now the Letters Patent which were issued 
after the passing of this Act, provide i in the 21st clause that the 
‘High Court shall, in respect of all persons beyond the limits of 
its ordinary original civil jurisdiction, have the jurisdiction 
‘which the Supreme Court at Calcutta then had. The Letters 
‘Patent did no more than would have been done by the latter 
part of s. 9, if-they had been silent as tó the jurisdiction beyond 
the local limits of the ordinary original jurisdiction. 
- If Her Majesty had said nothing about’ the jurisdiction 
beyond those limits, the jurisdiction of the High Court over 
European British subjects would have been given by the Act 
by the words which say that the, High Court shall have and 
exercise all jurisdiction which was vested in the abolished 
Courts; and by the very words of s. 9, if that had been the case, 
the jurisdiction over European British subjects would have been 
‘subject to the legislative powers of the Governor General in 
Council. It appears to me to be unlikely that the Legislature 
intended that if the jurisdiction was given by the Letters Patent, 
“it should not be subject to the legislative powers of the Governor 
General in Council, and could only be altered by an Act of the 
Imperial Legislature, but if the Letters Patent omitted to mention 
it, and it was given by the High Court's. Act itself, that it should 
be subjeet to those legislative: powerg, ‘That appears to me to 
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bé unlikely: still if we gather from the Act that this was the 
intention, and it appears plainly to be so, we should be obliged 
to give effect toit. After consideration of this question, I think 
that the meaning of the words “any provisions of any Act 
passed in the present session of Parliament, or hereafter to be 
passed,” is provisions in the Act itself. For instance, there is 
the qualification of the Judges of the High Court. The 
Governor General in Council has not power to make an alterd- 
tion in that. There is an express provision of the Act upon 
the subject. So alsoin s. 15, there is a provision giving to 


` the High Court superintendence over the Courts which are 


subject to its appellate jurisdiction. That again is a provi- 
sion in the Act which cannot be affected or altered by the 
Governor General in Council. But I am of opinion that the 
words “provisions in the Act” do not apply to what is 
not in the Act itself, but only in the Letters Patent which 
the Act authorizes to be issued, and which can only be said 
to be a “provision of the Act” by relation—by what is 
rather a forced construction, namely, that as the section says 
that the Courts shall have all the jurisdiction which shall be 
given by the. Letters Patent, whatever is given by them, 
becomes fixed, and is in the same state as if the words in the 
Letters Patent had been in the Act itself. I think that was 
not the intention of the Legislature, and what has occurred - 
subsequently confirms me in that opinion. By s. 42 of the 
Indian Councils Act, power to make laws and regulations was 
given to the Governors in Council of the other two Presidencies, 
and it was provided that they. should not “have the power of 
making any laws or regulations, which shall in any way affect 
any of the provisions of that Act, or of any other Act of Par~ 
liament in force or thereafter to be in force in such Presidency.” 
The difference with respect to them being that they cannot pass 
an Act, which will affect any Act of the English Legislature in 
foroe in India, whereas the Governor General in Council can* 
do so. 

, Two of the Judges of the High Court at Bombay, in, the 
case of Queen v. Reay (1), held that the Legislative Council of 
é i (1) 7 Bom. H. C. Rep., Cr., 6. ° 
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Bombay had not power to confer criminal jurisdiction upon 
Magistrates in the mofussil over British-born subjects. Qne 
of them considered that the jurisdiction over British-born subjects 
was given exclusively first to the Recorder’s Court, and through 
that to the Supreme Court, by 37 Geo. III, c. 142, s. 10, 
and he held that the Act of the Bombay Legislative Council 
affected the provisions of that Act. The other learned Judge, 
Sir Charles Sargent, appears to have rested his decision upon the 
ground that the Act of the Bombay Legislative Council affected 
the provisions of the High Court’s Act. But they both agreed 
in holding that the Act of the Bombay Legislative Council was 
void. Upon this an Act was passed by the Legislative Council 
of the Governor General (Act XXII of 1870). In that it is 
recited that “the Governors of the Presidencies of Fort St. 
George and Bombay in Council, and the Lieutenant-Governor 
of Bengal in Council have severally passed divers Acts pur- 
porting to apply generally to all persons within the local extent 
of the said.Acts,” and “ that doubts have been raised as to the 
validity of such Acts in so far as they affect to render Euro- 
pean British subjects liable to be convicted and punished by 
tribunals other than the High Courts of Judicature at Fort 
William, Madras and Bombay, and “for the purpose of 
removing such doubts,” it is enacted as follows :—‘ Every 
such Act passed by the Governor of the Presidency of Madras 
in Council or by the Governor of the Presidency of Bombay 
in Council, or by the Lieutenant-Governor of Bengal in 
Council shall, so far as regards the liability of European 
British subjects to be convicted and punished thereunder, 
be and be deemed to have been as valid as if it had been 
passed by the Governor General of India in Council at a meet- 
ing for the purpose of making laws and regulations.” The 
Legislative Council of India, doubts having arisen in conse- 
quence of the decision of the Bombay. High Court as to the 
“power of the local Legislature to make European British subjects 
liable to be convicted and punished by other tribunals than the 
High Courts, by declaring those Acts to be as valid asif they 
had been passed by the Governor General in Council, assumes 
that it ha# the power to subject British subjects to a jurisdiction 
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other than that of the High Courts. This having been done, 
but there being still a difficulty as to the further exercise of 
the power by the Local Legislatures, Act XXII of 1870 
only making valid Acts which had been passed, an Act of. the 
Imperial Legislature was passed, namely, the 34 & 35 Vict., 
c 34, This recites that “it is expedient that the power 


` of making laws and regulations conferred on Governors of 


Presidencies in India in Council by the Indian Councils Acf, 
24 & 26 Vict, c 67, s. 42, should in certain respects be 
extended,” and ‘it provides in the lst section that “no law 


"or regulation heretofore made or hereafter to be made 


by any Governor or Lieutenant-Governor in Council in India 
in manuer prescribed by the aforesaid Act shall be invalid only 
by reason that it confers on Magistrates, being Justices of the 
Peace, the same jurisdiction over European British subjects, as 
such Governor or Lieutenant-Governor in Council, by Regula- 
tions made as aforesaid could have lawfully conferred or could 
lawfully confer on Magistrates in the exercise of authority over. 
natives in the like cases.” Now if it had been supposed by 
the Imperial Legislature, that the Legislative Council of the 
Governor General had not the power which it had to alter or 
affect the jurisdiction over European British subjects, we should 
expect to find it conferred by this Act, because it cannot be 
supposed that the Imperial Legislature would give to the 
Governors in Council of Madras and Bombay a power ‘which 
it did not intend the Governor General in Council to have., 
But not only is this not done, but the Act XXII of 1870 of 
the Governor General in Council is noticed in s. 3, and its 
validity is recognized by its being provided that the Governors 
of Madras and Bombay and the Lieutenant-Governor of Bengal 
in Council shall have power to repeal or amend any of the 
Acts declared by it to be valid. So there isin this Act, 34 & 
35 Vict., c. 34, tomy mind a clear recognition of the existence of 


-the power of the Governor General of India in Council to subjects 


European British subjects to a jurisdiction other than that of 
the High Courts. It appears to me to be a legislative exposition 
of the meaning of the words in the Indian Councils Act “ provi- 
sions of the Act or of any Act hereafter to be passed.¥ 
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I am therefore of opinion that there was power to make the 
provisions in the new Code of Criminal Procedure relating 
to European British subjects. 

An allusion was made in the course of the argument toa 
clause in the second Letters Patent of this Court issued in 1865 
by which Her Majesty declared that the provisions of that Charter 
are subject to the legislative powers of the Governor General 
fh Council. It appears to me as I intimated in the course of 
the argument that this is only a declaration what the law was, 
inserted perhaps for the purpose of clearly showing that the 


jurisdiction was subject to the Indian Legislature. If the ` 


decision of the question depended upon whether Her Majesty 
had power to make this provision, and to subject the provisions 
in the Letters Patent to the legislative powers of the Governor 
General, there would be much greater difficulty in it. But my 
judgment is not founded upon thdt. I think it js no more than a 
declaration of what was the state of the law, and what it would 
have been whether that clause had not been in the Letters Patent. 
Conviction upheld. 


PRIVY COUNCIL. 





OOLAGAPPA CHETTY (Prater) v. D. ARBUTHNOT, Cotzxcror . 


or TRICHINOPOLY, AND AGENT oF THE CouRT ‘oF WARDS, ON BEHALF OF 
THE ammor Son or GUNDAMA RAMAKRISTNA NAIKER anv 
OTHERS ( DEFENDANTS.) 


THE COLLECTOR OF TRICHINOPOLY, ON BEHALF OF THE GOVERNOR 
or Fort Sr. Georan (Derenpant) vù LEKAMANI, rresr Winow oF 


THH LATA ZEMINDAR SINCE DROBASED (PLAINTIFF) AND TIHE ZEMINDAR 
OF MARUNGAPORI (Dzrgnvant.) 


PEDDA AMANI an» OHINNA AMANI, 2ND anv 3RD Wimows or THE LATR 
ZRMINDAR, ADMITTED AS PLAINTIFFS AFTER THE DeaTH or LEKAMANI 
(Pramrirrs) v. THE ZEMINDAR OF MARUNGAPURI (Derenpant.) 

[On appeal from the High Court of Judicature at Madras.] 


Unsettled Polliam—Hereditary Tenure—Evidence—Proprietor of Land— 
Bengal Code of 11983— Proprietary Possession—Madras Regs. XXV and 
XXXI of 1802— Construction of Statute—Hindu Law—Legitimacy, 

The affirmative words of Madras Regulation XXY of 1802, s. 2, the preamble 
theréto forming no part of the enactment, did not either give to or take away 
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1874 fro the former owners of lands not permanently assessed any rights which 
“Ootacarra they then had. It merely vested in all zemindars on hereditary right at a 
CuETTY fixed revenue upon the conclusion of the permanent assessment with them. 
Ansornxor. The words “ proprietors of lands” as used both in the Bengal Code of 1793, 
Cotrzoror or nd in the Madras Code of 1802, have a technical signification. ‘They refer to 


picts “ zemindars, independent talookdars, and others, who pay the revenue assessed 


TEKUR upon their estates immediately to Government.” ,So also the words “ proprie- 
Pappa Asanr t2ty possession” in the recital of Regulation XXV of 1802, means the 
v. possession of a person who is a proprietor according to the technicdl 
PENDAR — meaning of the term. ` 
PURI. According to the true construction of Madras Regulations XXV and XXXI 
f . of 1802, the Legislature recognizes the right of private property, and does not 
assert a right on the part of Government to deprive or dispossess zemindars 
in their lifetime, or their heirs after their deaths, independently of any consi- 
derations connected with the realization of the public revenue. It provides 
for the protection of the revenue from invalid lakhiraj grants, and for the 
mode of trying the validity of the -titles of persons claiming to hold their 
lands exempt from the payment of reyenue. 

There is no long uniform current of decisions at Madras sufficient to show 
that every polliam not permanently settled, is necessarily only a tenure for 
life, or at the will of the Government. Each case must depend upon its own 
particular circumstances. The existence of a proprietary estate therein, and 

- the tenure by which it has been held, are matters judicially determinable on 
legal evidence. 

In India the proof of possession or receipt of rent by a person who pays the 
land revenue immediately to Government is prima fucie evidence of an estate of 
inheritance in the case of an ordinary zemindari, The evidence is still stronger 


if it be proved that the estate has passed on one or more occasions from ances- . 


tor to heir. There is no difference in this respect between a polliam and an 
ordinary zemindari. 


Under Hindu law, it ia not necessary in order to render a child legiti- 
mate, that the procreation as well as the birth should take place after 
marriage. 

THE first of these cases was an appeal from a judgment of the 
High Court at Madras (Scotland, C.J., and Holloway, J.), dated 
the 13th May 1870, reversing a decision of the Acting Civil 

> Judge of Madnra, dated the 14th April 1869. 


Gundama Ramakristna Naiker, zemindar of Gundama Naika- 


noor, in the district of Madura, contracted a loan from the plaintiff, 
-in order to discharge arrears of Government: revenue, and make 
` certain necessary repairs of dams on his estate. In 1863, there 
was due to the plaintiff -the sum of Rs. 29,788, for “which he 
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sued in the Civil Court of Madura. That suit was terminatéd 
by a razinama, dated 26th April 1864, which provided for 
payment by the late zemindar of the sum of Rs. 32,259 by five 
annual instalments, the plaintiff in default of any one instalment 
to be at liberty to issue execution for the whole of the unpaid 
balance against the zqnindari. No decree was drawn up in 


terms. of this razinama, it being the practice of the Courts at- 


thit time to treat a razinama as equivalent to a decree, and to 
execute it as such. When the plaintiff in December 1865 
applied for execution thereof, it was refused, owing to a recent 
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decision of the High Court- which had ruled that process of — 


execution could not issue on a razinama (1). Accordingly, the 
plaintiff sued the zemindar on the razinama; and, on his 
death shortly afterwards, filed a plaint in the Court of the Civil 
Judge of Madura, upon the same instrument, to recover the sum 
of Rs. 39,678, being the principal and interest then due on it. 
To this suit he. made defendants the Collector as agent of the 
Court of Wards which held the estate during the minority of 
the late zemindar’s son, the manager of that estate, the appointed 
guardian of the minor, and the mother of the minor as his 
natural guardian. ; , 

- The contention of the Collector was that the zemindari was 
‘an unsettled polliam, for which no permanent sanad had been 
granted; and that a sanad milhiat istimrar (i.e., sanad granting 
the proprietary right in perpetuity) was neccessary in order to 
constitute a zemindari hereditary property. He submitted that 
the appointment of a successor to the zemindari depended entirely 
upon the will and pleasure of the ruling power, which had duly 
appointed the minor as the successor; and that, as the minor 
succeeded to the zemindari not by virtue of any hereditary 
right but by the will and pleasure of Government, the zemindari 
in his hands was not liable for any portion of the amount seoured 
by the razinama of the late zemindar, who had only a life- 
"interest in ‘the estate. 
' It was not disputed in this appeal that the debt sued for was 
bond, fide due by the late zemindar, and that the zemindari was 
in fact an unsettled polliam. 


(1) See Diurbha Venkata Sastri v. Vurella Gangaia, 2 Mad. H. O. Bep., ‘805. 
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“The Civil Judge, on the 14th April 1869, upon the ground 


“Gite À that the estate had been preserved intact by the loan, which had 


Kinoriro 


been contracted for a necessary purpose, in order to prevent 
the sale of the zemindari for arrears of peshkash (revenue), 
decreed in favor of the plaintiff, and ordered the decree to be 
satisfied out of the income of the zemingari. 

On the 13th May 1870, the High Court at Madras reversed 
the decree of the Civil Judge, so far as it held that the decrée 
should be satisfied out of the revenue of the zemindari (1). 

The decree of the High Court was not appealed from during 


" the six months allowed by law for that purpose. On the 27th 


April 1871, the High Court of Madras decided the case of 
Lekamani v. Srimat Ranga Kristna Muttu Vira Puchaya 
Nathar (2), There Lekamani, the widow of the late zemindar 
of Marungapuri, which was an unsettled polliam, sued the minor 
brother of her late husband, and the Collector of Trichinopoly 
as agent of the Court of Wards which held the estate on his 
behalf, to recover possession of the estate as next of kin to her late 
husband. The High Court, contrary to its own ruling in the 
present case, decided that an unsettled polliam was not neces- 
sarily a mere life-estate, which, on the death of each holder, 
reverted to the Government; and that the unsettled polliam of 
Marungapuri then in dispute was an ancestral hereditary estate’ 
which had devolved through several generations in the ordinary 
course of legal succession. Thereupon, the plaintiff in the 
present case applied for, and obtained special leave to appeal to 
Her Majesty in Council; showing that he had taken the earliest 
opportunity of applying after the conflict of rulings in the High 
Court had occurred, and submitting that the title to numerous 
estates in the Presidency of Madras depended upon the question 
at issue in the case. 


Mr. Field, Q.C., and Mr. J. D. Mayne, for the appellant, 
contended that the High Court was wrong in laying down as a° 
general proposition of law that every unsettled polliam was 
necessarily & life estate only, and non-heritable, reverting to ' 


(1) 5 Mad. H. ©. Rep., 303. (2) 6 Mad. H. C. RE, 208. 
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the Government on the death of each holder. Polligars in 
OonaGaPPa 


possession can exercise all the rights of absolute ownership, 
and prima facie, amongst Hindus, all property is hereditary, 
and in the son’s hands is liable for the debts of the father. For 
the history of Polligars, see the Manual of the Madura District, 
compiled from official, adurces by Mr. Nelson, by order of 
the Madras Government; and the Madras Regulations XXV 
and XX XI of 1802 and IV of 1822. The loans made to 
the late zemindar had been for beneficial and necessaty 
purposes, were binding upon the estate, and both on religious 
and legal grounds bound the heir—Strange’s Hindu Law, p. 166; 
and Hunoomanpersaud Panday v. Mussamut Babooee Munraj 
Koonweree (1). If the general proposition of law failed, viz., 
that no unsettled polliam could be hereditary, no evidence 


had been given of special circumstances applicable to the 


zemindari which in any way limited its tenure. There was 
no evidence that the late zemindar, or any of his predecessors, 


. had held the estate as a life-estate only, or had derived it from 


the Government. There are several Madras cases which show 
that unsettled polliams may be hereditary; see No. 13 of 1813, lat 
Madras Select Reports, p. 78; No. 11 of 1846, p. 141; No. 14 
of 1817, Madras Decisions, 1857, p. 51; and Madras Decisions 
1860, p.7; Naragunty Lutchmeedavamah v. Vengama Naidoo (2) 
and The Collector of Madura v. Veeracamoo Ummal (3). In the 
absence of evidence to the contrary, the polliam must be assumed 


‘to be hereditary. Even if a sanad had been taken, that would 


not, in the absence of other evidence, rebut the presumption— 
Kooldeep Narain Singh v. The Government (4). The argu- 
ments in favor of this polliam being a- mere life-estate 
revertible at each death to the Government, are drawn from the 
Madras Regulations above referred to, and certain decisions of 
the Sudder Courts under Regulation XXV of 1802. For the 
practice of the Indian Government, see the preamble to Bengal 
Regulation"I of 1793, and the preamble to Madras Regulation 


XXV of 1802. All holders of estates, whether permanently 


(1) 8 Moore's I. A., 398. (4) 11 B. L. R., 71; 8. C., 14 Moore's 
(2) 9 Mooge’s I. A., 66. L A., 247. 
(3) Id., 446. 
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settled or not, were treated as. proprietors, who were liable to' 
eviction when their rent was in arrear. 


Mr. Forsyth, Q.C.,and Mr. H. C. Merivale, for the first respond- 
ent, contended that the polligars were never treated as absolute 
proprietors, but as holders of estates which were liable to be dealt 
with in various ways by the Government? They did not acquire 
proprietary rights, but were mere public officers in possession ef 
certain holdings, until a permanent settlement of revenue payable 
to Government was made with them, and sanads were granted 
to them. To show the variety of holdings by polligars, and the 


diversity in the course of devolution of polliams, they refer- 


red to the judgment of the Madras High Court in Lekamani v. 
Srimat Ranga Kristna Muttu Vira Puchaya Naikar (1). In 
that case the ‘Court received evidence to show that the Govern- 
ment appointed; in this case it was assumed in the Court below 
that by the general law regarding polliams for which no sanad 
had been given, they were non-hereditary, and reverted at the 


death of each holder to thé Government. If this general law ` 


failed, the case ought to be remitted to the Madras Courts to 
take evidence upon the issue, whether this polliam had, in the 
course of its history, gone by appointment of Government, 
either to the late zemindar or his predecessors. 


The further- argument of this appeal then stood over until 
the second appeal, which involved the same point as to the 
heritable character of an unsettled polliam or zemindari, were 
ready for hearing (2). l 
The second and third appeals were from decrees of the High 
Court of Madras in a suit brought by Lekamani against the 
Collector of Trichinopoly ;. the first being by the Collector of 


Pappa a Anann Trichinopoly from a decree of the High Court (Scotland, C.J.; 
Zeurvoar o or and Innes, J.), dated the 27th April 1871, deciding that the right 


PURI. 


of succession to the zemindari or polliam of Marungapuri was 


hereditary and cognizable'by the Civil Court, and did*not depend. 


solely upon the will of the Government; the second being by the 
surviving widows of the late zemindar from another decree gf the 


(1) 6 Mad. H. C. Rep., 226. 
(2) For the further argument, see p. 126; and for the judgment, see p. 140. 
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said High Court (8th November 1871) in the same suit, deciding 1874 
that the above-mentioned respondent, named Ranga. Kristna Coutxoron or 
Muthu Vira Puchaya Naiker, the then zemindar of Marunga- 
puri, was the legitimate half-brother and lawful heir to the late s 
zemindar in priority to his widow. 

The suit was brought on the 21st August 1868, in the Court reason 
of Trichinopoly, sby Lekamani against the said Collector, to  70™ 
recover the zemindari and other property of her late husband 


v. 
LEKAMANI. 


DDA Aai 


` às his heiress and representative. The Collector was sued in 


his capacity of agent 'to the Court of Wards which had assumed 
the management of the late zemindar’s estate, and as guardian 
of the minor zemindar. 

“The Collector pleaded, as in: the previous suit brought by 
Oolagappa Chetty, that the polliam was an unsettled one; that 
the right to nominate a successor was vested in the Govern- 
ment, who had exercised that right in favor of the minor 
zemindar, and the exercise of that right by the Government, 
being an act of State, could not be questioned by any Municipal 
Court; that even if the polliam were a settled one, and 
devolved by hereditary succession, the minor zemindar, as 
undivided half-brother of the late zemindar, was his rightful 
heir, in priority to the widow; and that the late zemindar in a 
letter to the Collector had requested him to recognize the minor 
as his heir. 

On 30th July. 1869, the minor zemindar having attained his 
majority was added as a defendant and entered into a razi- 
nama with the plaintiff Lekamani having for its object the 
compromise of thesuit. The Collector, however, was allowed to 
be heard on the ground that he had not made over the zemindari 
and had” not been relieved of his responsiblity. On the Ist 
September 1869, the Civil Judge ruled in favor of the Collector’s 
“contention as to the polliam being an unsettled one, and the right 
of succession thereto being vested in the local Government, and 
dismissed thé suit. The plaintiff, accordingly, appealed to the 
High Court making the said zemindar the sole respondent. 
‘The ollector petitioned that he might appear, and be heard 
ón behalf of the Government, and eventually was admitted as 
a party resfondent. Further evidence was thereupon taken by . 
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1874 tle High Court, which on the 27th April 1871 decided, first, that 
Teiommorocy Cs suit was cognizable by a Civil Court ; and secondly, that the 
a poliam was an ancestral hereditary estate (1), and thereupon 
panoa muam ooet an issue to be tried, whether the half-brother were 
legitimate or not. This issue was found by the Zilla Judge in 
. Drains o7 favor of the said half-brother, and his finding being confirmed by 
Pont the High Court on appeal, on the 28th November 1871, the 
widow's suit was dismissed with costs. 
From the first decree the Collector ee and the second 
and third widows of the zemindar, who had been made plaintiffs 
* on the death of Lekamani, filed an appeal from the second 
decree. 
Pappa Asant The third appeal, namely that of the widows, was first heard. 


paerpie 


ox Manuxea- Myr. Forsyth, Q-C. Mr. Macpherson, and Mr. J. B. Norton,. 
PURL 


appeared for the Collector and the zemindar. 


Mr. J. D. Mayne and Mr. F. C. J. Millar appeared for 
the widows. 

For the appellants, the following authorities were cited 
on the question of legitimacy :— . 

Menu, ch. vi., ss. 35—37; ch. ix, as, 8, 158—161, 173, & 
180; Mitakshara, ch. i, s. 11, vv. 1, 2,8, & 19; 3 Colebrooke’s 
Digest, pp. 156, 173, 224, & 271; Smriti Chandrika, ch. x., 
ss. 1—5, & 12; Madhaviya, ss. 27 & 32; Mayukha, ec. iv, 
s. 4, Vv. 41—46; Dattaka Mimansa, s. 1, vv. 33, 35, & 64; 


Dattaka Chandrika, s. 1, vv. 8, & 9; and Norton’s Leading 


Cases, p. 495. 
Counsel for the respondents were not called upon. 


` The judgment of their Lorpsuips was delivered by . 


Sir BARNES Peacoox (who, after discussing the evidence, , 


continued) :— Their Lordships think that the High Court came to 
acorrect conclusion that a marriage did take place between the 
father and mother of the child prior to its birth; and, sssuming that 
the High Court are correct in finding that the child, although 


born after marriage, was procreated or begotten before the - 


A (1) 6 Mad. H C. Rep., 208. , e 


area po ae 
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marriage took place, their Lordships are of opinion that that. 1874 
Court came to a right conclusion, in point of law, that the child PEDDA, ÅMANI 
was legitimate. Zenan or 
The point of illegitimacy being established by proof that thé puxi 
procreation was before marriage had never suggested itself 
even to the learned Counsel for the appellant at the time of the 
trial, nor does it appear, from the authorities cited, to have been 
distinctly laid down that, according to Hindu law, in order to 
render a child legitimate, the procreation as well as the birth 
must take place after marriage. That would be a most incon- 
venient doctrine. If it is the.law, that law must be administer- 
ed. Their Lordships, ,however, do not think that it is the 
Hindu law. They are of opinion that the Hindu law is the 
shme in that respect as the English law. 
Under these circumstances, their Lordships are of opinion 
that the High Court came to a correct conclusion in finding that 
the defendant had made out that he was the legitimate. half- 
brother of ‘the deceased polligar; and that, being members of 
an undivided family, the polliam descended to him. 
"That disposes of the cause: for, if the defendant is the heir 
of the deceased polligar, the widow can have no claim. The 
decree of the High Court was correct, and her suit must: be 
dismissed. : 
Their Lordships will, therefore, humbly recommend Her 
Majesty that the judgment of the High Court be affirmed, and 
the-widow’s appeal dismissed with costs. 


Appeal dismissed. 


The question of law raised by the Collectór in the first and Ooragarea 


second appeals was then argued. se 
Anaurmmor. 


Mr. Forsyth, QC., and Mr. J. B.. Norton, for the Collector, Coutecror or 


. ‘TRIOHINOPOLY 
drew attention to the difference between Bengal Regulation XIX a ee 
Sf 1793, avd Madras Regulation XX XI of 1802, iu respect, of 
their’ provisions for the settlement of land révenue. ‘While, by 
the fgrmer, the ruling power was declared to be entitled to a 
proportionate share of the produce of each biga; by the latter 
it was constituted actual PHOpHEWE of lands of every description. . 


17 


è 
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1874 As to necessity of the Government’s assent to alienations of land 

Oouacarra by the holders, the said Regulations were at variance. The former 

‘hee cans rendered void grants of land which purported to be “exempt 

— from payment of revenue;” the latter avoided all alienations of 
COLLECTOR oF x : 

Trroursoroty land except those made “by consent of the ruling power.” 

Imaan Under Bengal Regulation VIII of 1793, s. 4, the settlement was 

to be concluded “with the actual proprietors of the soil of 

whatever denomination, whether zemindars, talookdars or chowd. 

ries;” while under Madras Regulation XX V of 1802, ss. 1, 3, 

the zemindars or other landholders must obtain a sanad or deed 

of permanent property; and they only became proprietors after, 

and in consequence of, the settlement made. In Bengal pro- 

prietorship was recognized before any settlement was made, 

and under Bengal Regulation VIII of 1793, s. 44, if the pro- 

prietors declined “to engage for the jama proposed to them, 

they were to receive a malikana (an allowance in consider- 

ation of their proprietary right) at the rate of 10 per cent. on the 

sudder jama of their lands.” In Madras the Government is 

the proprietor and can select the parties with whom the settle- 

ment of land revenue is to be made. On the other hand, in 

Bengal, in the North-Western Provinces, and in Oudh, the 

proprietorship is vested in private individuals and rules are 

provided by the Regulations for the purpose of discovering in 

case of dispute who are the persons entitled and with whom the 

settlement must be made, and for ascertaining the same, if 

necessary, by judicial enquiry. It cannot be contended that 

Madras Regulations XXXI of 1802 and XXV of 1802 lay 

down inconsistent principles, or that in the former proprietary 

right is reserved to the Government, while in the latter it is 

affirmed to exist in zemindars, polligars, and others. Regulation 

IV of 1822 was only intended to regulate the interpretations of 

certain Regulations passed in 1802, and leaves untouched Regu- 

lation XXXI of 1802, s. 1. The Local Government was nota 

party to, and is not bound by, the case of Naragunty Lutchmee- 

davamah v. Vengama Naidoo (1), iv which it was assumed that 

the estate was hereditary. Even in that case the parties obtained 

the leave of the Government before they began their suit. 


(1) 9 Moore's I. A., 66. bs 
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Nor was it decided in The Collector of Madura v. Veeracamoo 1874 
Umma? (1) that the Government had no right to appoint to an “Gite 
unsettled polliam, but merely that they were too late in raising 

Agsoramor, 


the point. . 
CoLLROTOR or 
On the evidence in this case no sanad was ever granted in Kerountorour 
respect of this polliam, there has never been any settlement of LRKAMAMT, 
the revenue, the defendants. have not shown that the property 
was hereditary; and both the late polligars invoked at their death 
the assistance of the Collector, and begged his protection for their 


successor. 


Mr. J. D. Mayne, for the widows, in the case of The Collector 
of Tréchinopoly v. Lekamani, and in reply for the appellant in the 
case of Oolagappa Chetty v. Arbuthnot, contended that the pre- 
amble of Regulation XXXI did not apply to a casein which 
neither the possession of a sanad nor of a rent-free tenure was 
alleged. The Government in the Carnatic as in Bengal never 
assumed the actual proprietorship of the soil. They based their 
rights on treaty, and not on conquest. Even if they succeeded 
to the full rights of the Mahomedan Government, still although 
the Mahomedan law (2 Hidaya, pp. 204, 205, & 208 of. tithe 
or tribute) sanctioned the taking of everything from infidels, 
yet the practice was’ never adopted by the Moguls; sea 
Elphinstone’s History of India, and the legislation of Akbar. 
By Hindu law (eee Menu, ch. vii, v. 130; ch. viii, v. 39; 
and ch. ix, v. 44) the king had not the absolute owner- 
ship of land but was entitled to a share of its produce. Hindu 
law did not create intermediate tenures. The Nayar tenures and 
successions of Malabar and Canara are inconsistent with the 
theory of absolute universal proprietorship by the Govern- 
ment. Hindu officers of the Mahomedan Government gradually 
hardened into proprietors; and ryots with rights of occupancy 
gad alienation subject to payment of rent held absolutely as 
against both Hindu and Mahomedan Governments. This notion 
of Government ownership is as foreign to the tenures called 
polliatas as it is to tenures of other classes just enumerated, 


(1) 9 Moore’s I. A., 446. 
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1874 With regard to polliams the instructions to the Board of Reve~ 
OoraaarPa nue, dated 4th September 1799, given in the 18th' Appendix to 
v, the Fifth Report of 1812, shew that some of them wete forfeited 


. ARBUTHNOT. : 
—- or escheated to the Government, and were restored to the right- 


Turcamoror ful polligars on their arrears being satisfied. The settlement 

Luxsuanr, Of revenue with some of them followed at a later date, not with 
any notion of converting life estates into absolute estates, but 
merely in reference to the interests of the revenue. The objett 
of the different Regulations wag to protect the revenue. The 
object of s. 8 of Regulation XXV of 1802 was to secure 
the apportionment of revenue or rent on the division of land— 
Vencataswara Yettiapah Naicker v. Alagoo Mootioo Serva- 
garen(1). Regulation XXXI of 1802 was passed expressly to pro- 
tect the revenue, payment of which, it recited, had been collu- 
sively stopped. Regulation IV of 1822 is an explanatory, not a 
repealing, Act, and was passed in order to restrict the applica- 
tion of the former Regulations. ‘The zemindar in Bengal has 
not a full proprietary right, but ħas the soil subject to the 
customary fights of others. The office of polligar insensibly 
became hereditary by custom— Thahkooranee Dossee v. Bisheshur 
Mookerjee (2), and see 2 Hunter’s Orissa, pp. 225, 228, & 236. 


Civcioron or . Lho judgment of their LorpsHIPs in the second appeal w: was 
FRIGHNGESET delivered by 
TEN ASCANT: 
Sir Parnss Peacoox.—The nature and object of the suit 


in whioh this appeal was preferred are clearly stated in the 
judgment pronounced by the High Court at Madras. 

To make the case intelligible it may be shortly stated that 
the suit was brought in the Civil Court of Trichinopoly by 
Lekamani, the first widow of Terumalni Puchaya Naiker, the 


late zemindar of Marungapuri, to recover, as his heiress, 


amongst other things, the villages attached to the zemindari. 
The suit was brought against the Collector of Trichinopoly as 
the agent of the Court of Wards in charge of thé zemindari} 
on behalf, and as the guardian, of Ranga Kristna Muthu Vira 
Puchaya Naiker, a minor, who was the half-brother of the 


(1) 8 Moaye’s I. A., 327, 
(2) B. L. R., Sup. Vol., 202; see pp. 209, 230, 278, Pg 286. 
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deceased zemindar, and who, after his death, had been recognized 1874 
by the Government as the zemindar. At the time of the late Turoumoro bd 


zemindar’s death, he and his half-brother the minor were members 
of an undivided family, and, consequently, if the estate was here- 
ditary, and the minor was legitimate, he was the heir of the 
deceased zemindar—Naragunty Lutchmeedavamah v. Vengama 
Naidoo (1). ‘ 

° The principal defences set up by the Collector were :— 

1, That no istimrari sanad had been granted for the zemin- 
dari, and that it was an unsettled polliam; that after the death — 
of the late zemindar the right to nominate a successor to him 
was vested in the Government; that the Government had grant-. 
ed the zemindari to,the minor, Ranga Kristna; and that this, 
being an act of State, could not be questioned by any Muni- 
cipal Court. 

2. That, even if an istimrari sanad had been granted, àa 
the polliam had been settled, the minor, as the undivided half- 
brother of the deceased zemindar, would be the rightful heir - 
thereto. 

The widow disputed the legitimacy of the minor, and the . 
following were the principal issues laid down for trial :— 

1. Whether the Court was competent to entertain the suit ? 

2. Whether the half-brother of the deceased zemindar was 
his legal heir, or whether the plaintiff herself was entitled to 
succeed to the zemindari ? 

3. Whether the minor was the half-brother of the deceased 
zemindar ? 

Subsequently, the minor, having attained his full age, was 
admitted as a supplemental defendant in the suit; but the first 
defendant, the Collector, was also allowed to be heard in defence. 
Whereupon the first defendant, the Collector, having been exa- 
mined as a witness, the Judge held that it was conclusively 
proved that the zemindari was an unsettled polliam, and that 

*the right of succession having been declared by the highest 
authority tò be vested in Government and notin the line of 
linegl succession, it followed that that right could not be called 
in question in that Court. He, therefore, found the first issue 

7 8 (1) 9 Moore's I. A., 66. l ? 
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in’ favor of the first defendant, and dismissed the plaintiff's 
suit with costs, . 

The plaintiff appealed to the High Court and’ made only the 
second or supplemental defendant, the half-brother, respon- 
dent, Whereupon the Collector presented È petition to the 
High Court stating that it was contended on the part of the 
appellaut that the zemindari was not an unsettled one, and 
consequently that the Government had no right to interfefe 
with the succession thereto on the death of the zemindar, and 
that the Government was interested in the decision of that ques- 


"tion; he therefore prayed that he might be made a party to the 


suit and allowed on behalf of Government to defend the appeal. 
On the 17th June 1870, the’ petition of the Collector was dismissed. 
Another petition to the same effect was subsequently present- 
ed by the Collector, the Government offering to forego all claim 
to costs. Whereupon it was ordered that the application should 
be admitted on condition that, in the event of the appeal being 
dismissed with costs, no more than the costs of one respondent 
should be allowed against the appellant. 

Thus it appears that the Collector, who was originally a 
defendant merely as agent of the Court of Wards and as guard- 
ian of the minor zemindar Ranga Kristna, became substantially a 
party to the suit on behalf of and as representing the interests 
of Government. The appeal came on to be heard before the 
High Court who, at the close of the arguments on the first day 
of the hearing, were of opinion, for the reasons specified in their 
judgment, that, upon the case presented by the record returned 
to the Court, the decree of the Zilla Court could not stand, 
and they adjourned the further hearing of the appeal; after-: 
wards, having obtained all the evidence which the paities were 
able to adducé with respect to the proprietary right of the late 
zemindar, and having heard the case fully argued, they deli- 
vered judgment. 

In the first place, they held that the Government proceedings* 
admitting the minor to the succession did not amount to an act 


_ of State, which debarred the cognizance of the suit by a Muni- 


cipal Court. The correctness of their decision upon that point 


has not been disputed in the present appeal. ` e 
e 
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They then proceeded to consider the question whether the estate 


e 
1874 


of the late zemindar was hereditary or whether he had merely Cottzcror or 


an estate for life. Upon that point they delivered a very able 
and elaborate judgment in which they held that the polliam 
was an ancestral Rereditary estate. ' 

They said :— 

“With respect to the proprietary right possessed by the late 
zemindar, there is now before the Court the whole of the evidence 
which the parties have been able to adduce, aud we have had the 
advantage of hearing the case ably argued. The question for deter- 
mination is, whether he had vested in him an hereditary estate, which 
passed on his death to his heir in the order of legal succession, 
as the plaintiff contends, or an estate for life, on the termination of 
which the right to dispose of the property reverted to the Government, 
as the defendants contend. The villages and lands mentioned in the 
plaint form one of the Manapuri polliams, but the estate and the holder 
of it have been commonly given the designations used in the plaint, 
of zemindari and zemindar ; it is, however, a conceded fact that no 
tstimrari sanad granting the estate under Regulation XXV of 1802 has 
ever existed ; and the positions advanced on both sides, stated sum- 
murily, are, on behalf of the plaintiff, that there is sufficient evidence 
from which to draw the inference that the property had been perma- 
nently assessed ; but, if not, that the tenure by which the polliams 
not permanently assessed are held had not attached to it, as on essential 
incident, the limit of the life of the holder, but that, both historically 
and by judicial authority, the-tenure is rather shown to be in its nature 
hereditary ; that it may be either hereditary or for life according to 
the nature of the grant creating it, and that in the present case the 
evidence proved the polliam to have been held as an hereditary estute.” 

Then, after reviewing the authorities, the evidence, and the 
arguments of Counsel, they proceeded :— 

“Upon the whole, we are of opinion that it has been established as 
strongly as a claim of this nature can be expected to be proved, that 
the polliam in dispute is an ancestral hereditary estate which has 
devolved through several generations in the ordinary course of legal 
succession. Almost everything tending to this conclusion’ that could 
reasonably be looked for, it seems to us, exists, save the grant of a 
sana@ under Regulation XXV of 1802; and that is not, in our judg- 
ment, made by law indispensible, except to render the revenue 
assessmenț permanent. It follows that the right of succession contested 
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ia'the present suit depends upon the question raised by the second issue 
in the snit, whetber the second defendant is the legitimate brother 
of the late polligar, Tirumalai Pachaya Naiker. If so, he is the right, 
ful heir to all the property. claimed in the plaint, no division having 
taken place between him and his decensed brother. * But if illegitimate, 
he has no right to any portion of it. No additional issue is necessary.” 

An issue was then directed to try whether the half-brother 
was legitimate or not. . 

It is admitted that the villages and lands mentioned in the 
plaint are, as pointed out by the High Court, one of the 
Manapuri polliams, and that no istimrari sanad, granting the 
estate under Regulation XXV of 1802 of the Madras Gode 
has ever been issued. 


The case has been very elaborately and ably argued on both 
sides, and their Lordships having carefully considered all the 
Regulations and authorities which have been cited, are clearly of 
opinion that the decision of the High Court is correct. 

It was contended by the learned Counsel for the Collector 
appellant that in the Presidency of Madras the Government 
had reserved to itself, and had by legislative enactments asserted, 
its right to all lands of every description; and Regulations XX V 
and XX XI of 1802 of the Madras Code were -referred to as: 
having that effect. 

Tt was recited in the preamble of the former of those two 


Regulations, that the assessment of land revenue had never been 


fixed, and that the zemindars and others had no security for the 
continuance of a moderate land tax; that for the attainment of 
an increased revenue it had been usual for Government to deprive 
the zemindars and to appoint persons on its own behalf to-the 
management of the zemindaris, thereby reserving to the ruling 
power the implied right and the actual exercise of the proprietary 
possession of all lands whatever; that it was obvious that sucha 
mode of administration must be injurious to the, permanent, 
prosperity of the country, by obstructing the progress of agri- 
culture, population, and wealth, and:diminishing the security of 
personal freedom and of private property, and that the British 
Government, impressed with a deep sense of the i injuries arising 
to the “State and to its subjects, from the operation of such 
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principles, had resolved to:remove from its administration so 1874 
frnitful,a source of uncertainty and disquietude, to grant to Ltd oF 
3 ` 7 ca eta 

zemindars and other landholders, their heirs and successors, a 
permanent property in their land in all time to come, and to fix 
for ever a moderate assessment of public revenue on such lands, 
the amount of which should never be liable to be increased 
under any circumstances,” 

It was then enacted by s., 2 that, in conformity with 
these principles, an assessment should be fixed on all lands liable 
to, pay revenue to Government: and in consequence of such 
assessment the proprietary right of the soil should become vested 
in the zemindars or other proprietors of land and in their heirs 
and lawful successors for ever; and it was further enacted by 
s. 3 that, when the conditions of the permanent settlement 
of the revenue should have been adjusted, a sanad-i-milkiat 
istimrar or deed of permanent property should be granted on the 
part of the British Government to all persons being or con- 
stituted to be zemindars or proprietors of land. 

Laying out of consideration for the present the words of the 
preamble, which form no part of the enactment of the Regulation 
(see Dwarris on Statutes, p. 655), it is clear that the affirmative 
words of the 2nd section ‘that, in consequence of the, assess- 
ment the proprietary right of the soil shall become vested in the 
zemindars, &c.,” did not either give to or take away from the: 
former owners of lands not permanently assessed any rights 
which they then had. It merely vested in all zemindars 
an hereditary right at a fixed revenue upon the conclusion 
of the permanent assessment with them. Itisa maxim that 
affirmative .words in a Statute without any negative 
expressed or implied do not take away an existing right (see 
Coke’s 2nd Institute, p. 200; Dwarris on Statutes, p. 637). 
There are no words declaring that no proprietary right then 
existed, or should thereafter be deemed to exist except in 
Government, in any lands not permanently settled; and in their 
Lordships’ opinion it was not. the intention of the Legislature to 
pass such an enactment. 

The words “ proprietors of land,” as used both in the Bengal 
Code of 173, and in the Madras Code of 1802, have a technical $ 
18 


TRATAN 


1874 


COLLEOTOR OF 
THIOHINOPOLY 


v., 
LEKAMANI 


BENGAL LAW REPORTS. [VOL. XIV. 


signification, (see the definition in Bengal Regulation VIII of 
1793, s8. 5, 6, and 7; and Regulation XXVII of 1802, Madras 
Code, s. 2). They refer to “ zemindars, independent talookdars, 
and others who pay the revenue assessed upon their estates 
immediately to Government ;” and the words * proprietary pos- 
session,” as used in the recital of Regulation XXV of 1802, must 
also be read in a similar sense as meaning the possession and 
rights of a proprietor in the technical sense in which that word 
is used, viz., the person who pays the revenue immediately to 
Government, (see Regulation I of the Madras Code, 
as. 14 and 16.) 

There are frequently many valuable tenures existing between 
the zemindar and the ryots, or actual cultivators of the land. If 
the Regulations XXV and XXXI of 1802 were to be read in the 
sense contended for on the part of the Collector appellant they 
would have the effect of vesting in Government, not only all here- 
ditary estates, but all sub-tenures, whether for life or otherwise, 
and whether created by the native Governments before the terri- 
tories came under the Government of the East India Company 
or not. 

The words of the recital “the tmplied right” and the actual 
exercise of the proprietary possession are, to say the least of 
them, very ambiguous. But whatever may be the real meaning of 
those words, the recital clearly was not intended to amount to 
more than a declaration that it had been usual for Government, 
in order to enforce an increased revenue to deprive or dispossess 
the zemindars, and to také the management of the zemindaris 
into the hands of their own officers; or, in other words, that 
they were in the habit of taking khas possession of the zemin- 
daris of those zemindars who neglected to pay any increased 
amount of revenue assessed upon them. 

A similar course seems to have been adopted in Bengal up 
to the time of the permanent settlement, (see Regulation I of 
1793), and to have been continued at the time of" that settld- 
ment, with respect to every zemindar who might decline to 
engage for the jama proposed to be permanently settled upon 
his estate, see Regulation VIII of 1793, s. 43, Bengal Code.) 

Further, the usage recited was limited to the “purpose of 
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obtaining an increased revenue; and it was by means of tHe 1874 
usage that the Government was said to have reserved to itself Çorrzoror oF 
the implied right, &c. The wořds are “ thereby reserving to 
the ruling power the implied right, &.” The preamble recog- 
nized the right of private property when it stated that the then 
existing mode of administration was injurious “ by diminishing 
the security of private property.” It did not assert a right on 
thè part of Government to deprive or dispossess zemindars in 
their lifetime, or their heirs after their deaths, for the purpose 
of transferring their rights to Government, or to new holders at 
the will of Government, independent of any considerations 
connected with the realization of revenue. 

The language of the recital applied as much to zemindars in 
their lifetime as it did to the heirs of zemindars upon their 
deaths. If the words were to have the unlimited construction ` 
and effect contended for, the Regulation would have justified 
Government in depriving or dispossessing the deceased polligar 
in his lifetime, and in transferring the zemindari to a new 
holder, to the same extent as it would have justified them in 
dispossessing his heirs after his death. Such a construction 
would go far beyond the claim set up by the Collector in the 
suit, viz., that the deceased zemindar had only a life estate 
which reverted to Government and was at their absolute dis- 
posal after his death; nay, it would do more, it would render 
every landowner in the Presidency, except those who claimed 
under a permanent settlement, liable to be dispossessed or 
deprived of his estate, and to have it transferred to a new holder 
at the will of Government. 

The preamble to Regulation XX XI of 1802, which, as before 
observed, was not an enactment, is as follows :—‘¢ Whereas the 
Ruling Power of the provinces now subject to Fort St. George 
has, in conformity to the ancient usage of the country, reserved 
to itself and has exercised the actual proprietary right of lands 
of every description, and whereas, consistently with principle, all 
alienations of land, except by the consent of the Ruling Power, 
are violations of that right; and whereas considerable portions 
of land have been alienated by the unauthorized encroachment 
of the present possessors, by the clandestine collusion of local . 
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officers, and by other’fraudulent means; and whereas the per- 


CoutEoror OF manent settlement of the land tax has been made exclusive of 
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alienated lands of every description, it is expedient that rules 
should be enacted for the better ascertainment of the titles of 
persons holding or claiming to hold, lands exempted from the 
payment of revenue to Government under grants not being 
badshahi or royal, and for fixing an assessment on such lands of 
that desoription as may become liable to pay revenue to Govern- 
Doi wherefore the e folowing rules are enacted for that pur- 
pose.” 

The Act, s. 2, then proceeds to render valid all grants for 
holding lands exempt from the payment of public revenue which 
had been made before certain dates, and to leave to the determi- 
nation of Government all doubts respecting the. validity of 


` other grants of that nature, , 


The words “has reserved to itself and has exercised the actual 
proprietary right of lands of every description,” used in the 
above preamble, are not precisely the same as those used in the 
preamble of Regulation XXV, but they evidently have reference 
to the same usage, viz., the custom of dispossessing zemindars, 
and taking their zemindaris into the khas possession of Govern- 
ment, for the purpose of realizing the public revenue from time to 
time assessed upon them. ‘The object of the Regulation XXXI 
of 1802 was merely the protection of the revenue from invalid 
lakhiraj grants, and-to provide for the mode of trying the validity 
of the titles of persons claiming to hold their lands exempt 
from the payment of revenue; it was not intended to confer 
upon Government ahy title which did not then exist. The 
words “ alienations of land” referred not to mere transfers from 
one proprietor to another, but to grants for holding lands 
exempt from the payment of revenue. It is clear that the 
Regulation never intended to assert that, according to the 
usages of the country, there was no private right to lands; for in 
rendering valid all lakhiraj grants made prior to a certain date, 
and declaring that the holders should continue to enjoy the 
same free from the payment of revenue, there was this proviso, 
that the lands had not escheated to the State since those dates. 

, It was urged, in support of the Collector’s appeal, ethat there 
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was a long course of judicial decisions, from 1813 to the present 1874 
time, showing that polligars had merely a life interest in their Cottzoror or 

TRICHIXOPOLY 
polliams. ` 

The first case cited was No. 13 of 1813, 1 Mad. Sel. 
Decrees, p. 87. In that case the plaintiff had never had the 
possession of the zemindari. His claim had been repeatedly 
brought to the notice of Government, and had been rejected. 
' The permanent settlement had been entered into with the 
defendant, and a sanad-i-milhiat-i-istimrar granted to him by 
Government, under the provisions of Regulation XXV of 1802. 
The case was not decided upon the mere words of the recital 
of Regulation X XV of 1802, but upon the enactment in s. 2, 
and it was held that the Government having permanently settled 
with the defendant, and granted him a sanad, he had acquired a 
title under that Regulation, and that the plaintiff could not 
recover the estate. The decision, however, whether right or 
wrong (probably right under the law as it then stood), was 
decided before the passing of Regulation IV of 1822, by which 
it was enacted that Regulations XXV, XXVIII, and XXX of 
1802 were not meant to define, limit, infringe, or destroy the 
actual rights of any description of landholders or tenants, and left 
them to recover in the established Courts of Justice their rights 
if infringed, (an enactment similar in effect to that contained in 
the Bengal Regulations relating to the permanent settlement in 
that Presidency; see Regulation VIII of 1793, Bengal Code, 
s. 30.) . 

Regulation IV of 1822 expressly recognized the fact that 
landholders had actual rights which they might recover if 
infringed. 

In the case cited (No. 13 of 1813), a case was referred to 
(Appeal No. 9 of 1813), in which a talookdar’s rights were 
asserted and enforced against a zemindar, which is quite at 
variance with the contention that the property in lands of every 
description belonged to and was vested in Government. It is 
true it was stated by the Court, in No. 13 of 1813, that it was 
plainly deducible from Regulation XXY of 1802 that, previously 
to the fixing of the permanent assessment, succession to zemin- 
dari tenuves was not governed exclusively by the law of ° 
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inheritance, but that the ruling power created, tolerated, 


Couteoror or abolished, or disposed of those tenures in such manner as might 


TERIOHINOPOLY . i we 
v. be considered most expedient for the purpose of realizing the 
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public revenue due from the lands, and that it was clear therefore 
that, in rejecting the claims of the plaintiff, whatever might be 
the specific grounds of such rejection, and in granting the 
zemindari to the original defendant, the British Government 
exercised a right which, according to the declared usages of the 
country, was vested in the ruling power. It was to correct 
opinions such as those that Regulation IV of 1822 was 
passed, i i 

The next case was No. 11 of 1846, p. 141. In that case 
there had not been any permanent settlement or. any sanad 
granted by Government. The zemindari had been made over 
to the father of the plaintiff and defendant after the district 
came into the possession of the East India Company, aud it 
continued in his possession to the year 1811, when, upon his 
death, it was made over to his eldest son. The Court said that 


‘the respondent held under:a title which the Government, in 


the exercise of the right vested in them by the usage of the 
country, had conferred upon him. One of the Judges who 
decided the last case was also one of those who decided No. 13 
of 1813, evidently putting the same construction upon Regu- 
lation XXV of 1802 as he had done in No. 13 of 1813. 

Case No. 14 of 1817 is:subject to similar remarks. The 
Court, of which two of the Judges wege the same as those who 


` decided the former case, acted upon similar deductions from 


Regulation XXV of 1802. 

All those cases were decided prior to Regulation IV of 1822, 
and were probably some of the decisions which induced the 
Legislature to pass the Regulation. 

Their Lordships do not consider that the cases cited from the 
Madras Select Decrees are binding authorities in support of the 
contention that Government has a right to deal with ‘the pollianf 
in the present case, or any other polliam, according to arbitrary 
will, independently of the rights of the parties, or in support of 
the position that the absolute right to every polliam not perma- 


nently settled is vested in Government, or that the ténure is for 
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life only, and that upon the death of the polligar the estafe 1874 
reverts to Government. Coutacror oF 
TRIOHINOPOLY 

Many of the cases cited in argument are of no greater weight 
or authority than that which is the subject of the present appeal. 
They are modern authorities, and there is no long uniform 
current of decisions sufficient to show that every polliam not 
permanently settled is necessarily only a tenure for life, or at 
the will of Government. 

In the case of Naragunty Lutchmeedavamah v, Vengama 
Naidoo (1), and in that of The Collector of Madura v. Veera- 
camoo Ummal (2), the polliams were treated as hereditary, the 
question in each being as to the person entitled to succeed as 
heir. In the latter case, the Government of Madras.claimed 
to be entitled by escheat for want of male heirs, thereby admit- 
ting that the estate was hereditary: but it was held that females 
were not precluded from inheriting a polliam, thereby deciding 
that it was hereditary. It did not appear in any of those cases 
that the polliam had been permanently settled or that a sanad 
had been granted in respect of it under Regulation XXV of 
1802. They show that a polliam may be hereditary though not 
permanently settled under Regulation XXV of 1802. 

Their Lordships are of opinion that each case must depend 
upon its own particular circumstances; that a polliam may 
be hereditary, and that the position laid down by the High 
Court is correct. They there say :— 

“The existence of a-proprietury estate in polliams or other lands not 
permanently assessed, and the tenure by which it has been held, are, in 
our opinion, matters judicially determinable on legal evidence, just ag 
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the right to any other property.” 

Their Lordships are also of opinion that the finding of the 

High Court upon the evidence adduced that the polliam in dis- 
. pute is an ancestral hereditary estate is also correct. 

It does not at all follow from the application made to Govern- 
tment for thb recognition of the minor that he had not an heredi- 
tary estate. It was extremely common in Bengal:before the 
acquisition of the Dewauny where a tenure was in fact heredi- 
tary from father to son to take out a new sanad upon each 


() 9"Moore's L A. 67. (2) 9 Moore's I. A., 446. F 
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1874. déscent—Kooldeep Narain Singh v. The Government (1): s0 
orekara oF also it appears that upon a transfer of title to lands in Calcutta, 
le a, either by alienation or descent a fresh potta was given to the ` 
`. new holder; but that was merely a fiscal regulation, and the 
potta formed no part of the holder’s titlh—Freeman v. Fair- 
lie (2). 

The Collector in his written statement alleged that the 
polliam was unsettled, and that after the death of the late zemin- 
dar the right to appoint a successor was vested in the Govern- 
ment, and that accordingly the Government had granted the said 
zemindari to the minor defendant. No grant from the Govern- 
ment was produced. That which is called a sanad was not a grant 
creating a new right, but a mere recognition or acknowledgment of 
an existing title; see the proceedings of the Madras Govern- 
ment (No. 174, Record, p. 23). From this document it appears 
that, upon the death of the late polligar, the Collector sent a 
report to the Court of Wards stating among other things as 
follows :— é 

“The deceased zemindar, on the day previous to his death, addressed 
to me a petition requesting me to recognize his brother as his successor 
to the estate, and to appoint his cousin to manage the affairs of his 
estate during the minority of his brother. 

"The Tahsildar was deputed to ‘ascertain the wishes of the widows 
of the deceased on this point, and to afford information regarding the 
property left by the zemindar. The Tahsildar submitted a statement 
obtained from the widows, from which it appears that they earnestly 
request a compliance with the request contained in the petition addressed ` 
to me by their husband, but with this madification, that the cousin 
should conduct the affairs of the estate under the direct control of the 
first-mentioned widow. The widows admit the genuineness of the 
petition. 

“The deceased left no will. The estate consists of the Marungapuri 
zemindari and certain mirasi lands, the assessment of which amounts 
to Rs. 2,528-8-10.” E 

Tho above report was submitted by the Court of Wards to 
Government with a recommendation, that the Collector be 

` authorized to recognize the brother of the deceased (the defend- 


(1) 11 B.L. R., 71; S.C., 14 Moore's I. A., 247. 
(2) 1 Moore's I. A., 346. 
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ant in the suit) as zemindar of Marungapuri, and to take 
charge of the estate. They added—assuming that the family 
is ‘undivided, as-is probably the case, the brother of the deceased 
would be the legal heir to the zemindari, irrespective of the 
petition or consent of the widows, Upon that report the Govern- 
ment passed an order, dated September 17, 1864, that the 
Court’s proposal is approved. 

Tt also appears that after the death of the father of the late 
polligar, Terumalai, the Collector reported that the deceased 
left one son Terumalai, the heir to the estate, and one son, the 
present defendant, a little boy by his fifth wife, then three years 
of age, and he recommended that Terumalai should be recog- 
nized and invested as polligar in the room of his father. 
Upon which the Government ordered that Terumalai should 
be recognized and placed in charge of the estate. 

In England, proof of the possession of land or of the receipt 
of rent from the person in possession is primd facie evidence of a 
seisin in fee. In India the proof of possession or receipt of rent 
by a person who pays the land revenue immediately to Govern- 
ment is primd facie evidence of an estate of inheritance in the 
case of an ordinary zemindari. The evidence is still stronger if 
it be proved that the estate has passed, on one or more occasions, 
from ancestor to heir; see Kooldeep Narain Singh v. The 
Government (1). There is no difference in this respect between 
a polliam and an ordinary zemindari. The only difference 
between a polliam or zemindari which is permanently settled 
and one that is not is that, in the former, the Government 
is precluded for ever from raising the revenue; and‘in the latter, 
_ the Government may or may not have that power. 

The history of the polliams of southern India is well known. 
It is to be found in the Fifth Report from the Select Committee 
from the House of Commons oun: the affairs of the East India 
Company, presented in 1812, a,work of great research, and in 
the Madura Manual, compiled by Mr. Nelson of the Madrasa 
Civil Service, by order of the Government of Madras. The 
account given in the Fifth Report was adopted in the judgment 
pronounced by Lord Kingsdown in the case above quoted, in 


2M 11 B. L, R., 71; S.C, 14 Moore's I, A., 247. 


19 
+ 


139 


1874 


COLLECTOR OF 
TRIOHINOPOLY 


v. 
LEKAMANI. 


140 


J 


BENGAL LAW REPORTS. [VOL. XIV. 


1874 which it was held that a polliam was an ancestral estate iu 


COLLKOTOR oF ; 
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Looking at the evidence in the cause with reference to the 
tenure of the polliam in question, their Lordships have no doubt 
that the High Court arrived at a correct conclusion, and that 
the polliam is an ancestral hereditary estate. 

The ‘question as to the legitimacy of the minor defendant, 
and his right to inherit, if the estate of his brother was °an 
estate of inheritance, was found by the High Court in his 
favor, aud that decision has already been upheld by their Lord- 
ships in the widow’s appeal. The legitimacy of the minor 
having been upheld, the suit of the widow was properly dis- 
missed, for whether-the estate was one of inheritance or one 
merely for the life of her deceased husband, with a right on the 
part of the Government, on his death, to appoint a successor, 


` the widow could have no right to succeed. The decree of the 
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High Court was correct, and even if the point raised by. the 
Collector on the part of the Government were decided in his 
favor, the decree dismissing the widows suit must still be 
upheld. Their Lordships have already stated that they will 
humbly recommend Her Majesty that the decree of the High 
Court be affirmed with costs. 

As the point raised by the Collector was one of importance, 
and necessary to be decided with reference to the costs of the 


Collector’s appeal, their Lordships have heard that question - 


argued; and having fully considered the very able and ela- 
borate arguments of the learned Counsel on both sides, they 
have arrived‘at the conclusion that beyond all doubt the decision 
of the High Court was correct, and they will therefore humbly 
recommend Her Majesty, with reference to the Collector’s 
appeal, that the decree be affirmed and the appeal dismissed 
with costs. 
Appeal dismissed, 

The judgment of their. LorpsHirs in the first appeal was 

then delivered by 


Sir B. Peacocn.—This case is governed by the principles laid 
‘down in the appeal just decided between the Collector of 
Trichinopoly and the widow of the zemindar of Marungapuri, 
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Primâ facie; the polliam was hereditary. If it was hereditary 
and descended to the minor son as the heir of his father, the 
income of the zemindari was liable to pay the debts incurred 
by the deceased zemindar. 

The Civil Judge, upon the authority of decided cases, prin- 
cipally of those cited from the Madras Select Decrees, to which 
their Lordships have referred in the other appeal, held that 
the polliam was not hereditary, but that the object for which 
the debt was incurred was such that the debt was a charge upon 
the estate, and that the income derivable from it was liable 
to discharge the debt, and he gave a decree accordingly. 

Upon appeal, the High Court held that, upon the death of 
the polligar, by whom the debt was contracted, the proprietary 
right to the polliam reverted absolutely to Government, and 
that, by their fresh grant to the defendant, ‘a newly-created 
estate for life became vested in him; and that, consequently, 
the defendant, as the representative of his father, was not liable 
to pay the debt out of the revenues of the zemindari, and they 
reversed so mach of the decree of the Lower Court as declared 
the liability of the defendants in respect of the revenues of the 
polliam. The judgement of the High Court was pronounced on 


the 13th May 1870, before the judgment of that Court in the. 


Marungapuri case was given. Their Lordships are of opinion, 
that no sufficient evidence was given to prove that the polliam 
reverted absolutely to Government upon the death of the late 
polligar, or that the defendant held under a fresh grant, by 
which a newly-created estate for life became vested in 
him. They are, therefore, of opinion that the decree of 
the High Court ought to be reversed with the costs of this 
appeal. . 

In ordinary course, their Lordships would at once proceed 
to recommend that the decree of the Civil Judge be affirmed. 
Mr. Forsyth, however, suggested that the Collector may 
“have been “misled by the decisions prior to the judgment in 
the Marungapuri case, and may, in consequence of those 
decisions, have abstained from offering evidence to show that 
the polliam was not hereditary, and that, if the decree of the 
High Court should not be upheld, the case ought to be 
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remanded, to enable the Collector to adduce evidence to that 
effect, if he has any. 

The first issue raised in the lower Court, viz., whether the 
zemindari, or the income thereof, was answerable for the debt 
contracted by the late zemindar, certainly involved the question 
whether the zemindari was hereditary, or whether the late 
zemindar had merely a-life interest in the estate. But that 
issue was too general; it involved several mixed questions of 
law and fact, and did not sufficiently direct the attention of 
the parties to the main question of fact necessary to be decided. 
Their Lordships are, therefore, of opinion that, if the respond- 
ents, or either of them, desire it, it ought to be referred to 
the lower Court to raise and try the following issue, viz., 
whether the late zemindar had an estate of inheritance in the 
zemindari which descended to his minor son as his heir. 
That reference, however, ought not to be made except upon 


thé condition of the respondenta, or one of them, notifying 


tothe High Court, within a reasonable time, their or his desire 
to have that issue referred for trial, and upon payment of the 
costs of this appeal and of the costs of the appeal to the High 
Court. Their Lordships will, therefore, humbly recommend 
to Her Majesty that the decree of the High Court be reversed ; 
that the respondents do pay to the appellant the costs of this 
appeal and also the costs of the appeal to the High Court; 
and further that, upon payment of such costs the High Court 
do, under the provisions of s. 354 of the Code of Civil 
Procedure, refer for trial by the Court of the Civil Judge the 
following issue, viz., ‘ Whether the late zemindar had an 
estate of inheritance in the zemindari which descended to his 
minor son as his heir,” provided the respondents, or one of 
them, do, within six months from the date of the order to. be 
made by Her Majesty in Council, notify to the High Court 


_ their or his desire to have such issue tried; and that, in the 


event of no such notification being made within the perio 
aforesaid, the decree of the Civil Judge do stand affirmed ; 
that, in the event of such issue being referred, all subsequent 
proceedings be taken under the provisions of s. 354 of the 
Code of Civil Procedure; that the costs herebf ordered 
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Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, ead, 


Jackson, Mr. Justice Markby, and Mr. Justice Ainslie. 





ESHAN CHUNDER BOSE (Decese-noipse) v. PRANNATH NAG 1874 
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 Limitation—Act IX of 1871, Sched, ii, No. 167—Execution of Decree— 
Bona fides. 


A decree-holder, applying for the execution of his decree, is entitled, under 
the provisions of Act IX of 1871, to have such execution upon his showing 
that his application is made within three years from the date of a previous |, 
application to the Court to enforce thesame decree, or from the date of issu- “|. 
ing notice under s. 216 of the Code of Civil Procedure in the same matter. i 


Tais was an application to execute a decree dated.the 17th 
of November 1865. The first application for execution was 
made on the 2ndof April 1868, after due service of notice on 
the judgment- debtor. Another application for execution was 
made on the 4th of February 1869, whereupon execution’ was 


- Miscellaneous Special Appenl, No. 77 of 1874, against an order of the 
SubordinateeJudge of Zilla Dacca, dated the 29th December 1878, reversing é 
. an order ofethe Munsif of Bhanga, dated the 16th April 1875. 
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allowed to proceed, and certain properties, belonging to the 
judgment-debtor, were attached, and a sale proclamation was 
issued. The sale, however, was stayed on-the application of 
the judgment-debtor, and no further steps having been taken 
in the matter, the case was struck off on the 26th of April 1869. 
On the 10th of February 1872, execution was again revived, and 
the case again struck off on the 18th of March following. It 
was again revived on the 3rd July 1869, and struck off on the 
31st of that month. On the 23rd of August 1872 it was again 
revived, and, after service of notice on the debtor, the case was 
struck off on the 12th of November following. The present 
application was made on the 17th of January 1873. It was con- 
tended by the judgment-debtor that, under the circumstances, 
the execution was barred. The Munsif, holding that the require- 
ments of the law had been complied with, allowed the execution 
to prooéel On appeal by the judgment-debtor, the order of 
the Munbif was reversed by the Subordinate Judge, who held that 


“the proeéedings between the 10th February 1872 and the 17th 


January 1873 not being bond fide steps taken to enforce the 
decree, the present application was barred, more than three years 
having elapsed from the last application. 

On special appeal by the decree-holder, the case came on 
before Jackson and McDonell, JJ., who, in consequence of their 
differing in opinion from the decision in Rohini Nundun Mitter v. 
Bhogoban Chunder Roy (1), referred to a Full Bench the 


(1) Before Mr, Justice W. Markby under a. 216, Act VID of 1859, or of a previ- 


and Mr. Justice Mitter. ous application for execation, without any 
reference to the question of bona fides. 
ROHINI NUNDUN MITTER (Deorxs- 


NoLdRR) v, BHOGOBAN CHUNDER 
ROY AND axorgnn (JUDGMENT-DEBT- 
ons).* 


Tum petitioner in this case sought 
to execute a decree of the High Court 
dated the 26th of August 1866. It 


The 12th May 1874. appears that execution had been taken 


Limitation— Act IX of 1871, Sched. ii, 
No. 167—Execution of Decree— 
Bona fides. 


Under Act IX of 1871, Sched. ii, No. 167, 
a decree-holder is entitled to have execution 
of his decree within three years of a notice 


out on the 28th of February 1868, but 
the case was struck off on the 18th of 
March 1869. The case*vas then re# 
newcd on the 29th of September 1869, 
and was struck off on the 16th No- 
vember following. The next applica- 


* Miscellaneous Special Appeal, No. 49 of 1874, from an order passed by the Judge of 
Beerbhoom, dated the 5th December 1878, reversing a decree of the Mofisif of Chauki 


Bolpore, dated the 80th July 1878. 
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tion tor execution was made on the 
18th of April 1872, which was struck 
off on the 16th of December of the 
same year. Then came the present 
application for execution on the 11th 
Jæuary 1873. The judgment-debtors 
contended that execution was barred, 
inasmuch as the delay between the 
28th of September 1869 and the 
making of the present application 
had not been sufficiently accounted 
for, and that mere applications for 
execution not followed by proper steps 
were not sufficient to keep the decree 
alive. The Munsif, considering that 
execution was not barred, allowed it 
to proceed. On appeal by the judg- 
ment-debtors, the Judge reversed the 
Munsifs order and held that the 
decree could not be executed. From 
that judgment a special appeal was 
preferred by the decree-holder. 


Baboo Rask Behary Ghose for the 
appellant. 


Baboo Gooroo Dass. Banerjee for 
the respondents. 


The judgment of the Court was deli- 
vered by 


Marxsy, J.—As the law applicable 
to this subject formerly stood, the 
Court had to enquire when an appli- 
cation for execution was made, whe- 
ther any proceeding to enforce the 
decree, or to keep the same in force, 
had been made within three years 
prior to that application, and the Full 
Bench of thig Court, in Ram Sakai 
Sing v. Sheo Sahi Sing (1), have laid 
down that, if a party made an appli- 
cation and neglected to lodge the 
necessary talabana, his neglect would 


be evidence from which the Court, 
upon a subsequent application for 
execution, would have to decide whe- 
ther the former application were a 
bond fide one, or merely colorable for 
the purpose of keeping the decree 
alive. In all these cases’ (they say) 
the Court to which application for 
execution is made must decide whe- 
ther the former application which is 
relied on was bond fide or not, thereby 
indicating that the true question is, 
whether the application is bond fide. 
Then they go on to say :—“ We cannot 
lay it down as a rule of law that an 
application made without lodging | 
talabana would not be a bond fide 
appliéation, for it might happen that, 
immediately after the making of the 
application, the defendant might die, 
and it might be necessary, instead of 
lodging the falabana, to muke a fresh 
application for execution against his 
heir-at-law.”. These remarks show 
what is meant by the words bond fide, 
that they are used to describe an ap- 
plication which ia not merely color- 
able, but which is made really for the 
purpose of keeping the decree alive. 
If that provision of the law with this 
construction upon it had governed this 
case, we should have had to consider 
the first ground of special appeal, 
which in substance is this that there 
was no evidence upon which the 
Courts could find that these proceed- 
ings were merely colorable, But the 
wording of the new law is different: 
and the first question which arises is, 
whether or no the new Statute is ap- 
plicable to this case. The Act (IX 
of 1871) provides that it shall come 
into force on the first day of July 
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tuined in ss. 2 and 8, or in Parts IL 
and IIT, shall apply to suits instituted 
before the first day of April 1873. 
But it has been pointed out that this 
is not what in this Act is called a suit, 
but what is called an application, as 
appears by the schedules, and that 
that distinction is made by the Act 
throughout between applications and 
suits. This seems to me correct, and 
I think that, as regards these applica- 
tions, the Act came into operation on 
the date on which it came into opera- 
tion generally, namely, the lat July 
1871 (1). That construction of the 
“Act is not in fact contested by the 
respondent. 

The question therefore is, what is 
the true construction of the new Law of 
Limitation which is made applicable to 
this case. Now, the law provides that 


the time within which an application’ 


is to be made for execution of a de- 
eree shall be three years either from 
the date of the original decree, or if 
there has been any appeal, from the 
date of the decree or order of the 
Appellate Court, or where there has 
been a review of jadgment, from the 
date of the decision passed on the 
review; or where the application next 
thereinafter mentioned has been made, 
from the date of applying to the 
Court to enforce or keep in force the 
decree or order. Now the question 
is, whether we are to read this provi- 
sion, as the Full Bench read the provi- 
sions of the former law, ag intending 
an application made bond, fide for the 
purpose of enforcing the decree, and 
not merely colorable for the purpose 
of keeping the decree alive. It seems 


qualify the words of the Statute. I 
think that, if the Full Bench decision 
had not existed, there could not, upon 
these words of the Legislature, have 
been any doubt whatever that what 
was intended was that the time 
should be measured from the specific 
date there given. No doubt, this 
language of the Legislature coming as 
it did upon that Full Bench decision, 
it would be right to consider whether 
or no it was intended to set aside the 
very important principle which the 
Full Bench decision laid down. I think, 
however, this is made quite clear by the, 
next paragraph, which runs thus:— 
“Where the notice next hereinafter 
mentioned has been issued, the date 
of issuing a notice under the Civil 
Procedure Code, s. 216.” Now I 
think it is clear from that paragraph 


‘that the date of issuing a notice is an 


absolute dafe from which the time is 
to be reckoned without any reference 
to the question of bona fides, There 
is not a single word in that paragraph 
upon which the consideration of the 
(so-called) bona fides of the application 
can possibly be imported. If that is 
so, I think (reverting to the paragraph 
which we have to interpret) that it 
must be so in this case also. It is 
pointed out in the Fall Bench deci- 
sion—Ram Sahai Sing v. Sheo Sahi 
Sing (2) by Sir Barnes Peacock—that 
issue of the notice is a proceeding, 
and it is a proceeding which would be 
suficient to keep the decree alive if 
it follows upon a bond fide application, 
for it will then be a proceeding in 
furtherance of the application pre- 
viously made to enforce the decree. 


(1) See Nundo Coomar Mookerjee v, Issur Chunder Bhuttacharjee, 12 B. L. R., App., 9. 


(2) B. L. R., Sup. Vol., 492, 


the lodging of an application, or the issuing of a notice under 
s. 216, had been a proceeding bond fide intended for such 
purpose, or merely a colorable proceeding. By the now exist- 
ing Act (IX of 1871), it was declared that, ‘ subject to the 
provisions contained in ss. 5 to 26, every suit instituted, 
appeal presented, and application made after the period of 
limitation prescribed therefor by the 2nd schedule hereto 
annexed, shall be dismissed, although limitation has not been 
set up asa defence;” and the period of limitation prescribed 
for execution of decrees or orders of Civil Courts in general 
is that contained in No, 167 of the 2nd schedule, viz., there 


" But, on the other hand, if it only fol- 
lows upon an application which is 
merely colorable, then within the 
principle of that decision it would be 
no proceeding at all. It would be 
hardly possible, however, to suppose 
that the Legislature should have in- 
tended that an application which was 
merely colorable should not keep 
alive the decree, and that a notice 
following that application which would 
be in no way better should keep the 
decree alive. That would almost 
amount to a contradiction. If there- 
fore there could be any possible doubt 
upon the construction of the first 
paragraph taken alone, there can be 
no doubt when the two paragraphs 
are read together that the Legislature 
intended that® there should be two 
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specific dates from which the three 
years were to be counted without re- 
ference to any enquiry whether the 
proceedings were taken for the pur- 
pose of enforcing the decree, or were 
what the Full Bench called merely 
colorable for the purpose of keeping 
the decree alive. 

Upon these grounds, therefore, I 
think that there having been within 
three years such an application as is 
prescribed in the new law, it isunne- | 
cessary to decide the question which 
was raised in the first ground of 
appeal. Upon the second ground of 
appeal, the judgment of the lower 
Appellate Court will be reversed with 
costs, and the case will be sent back to 
the first Court in order that execu- 
tion may proceed. 


assumed that, because the law requires that every application 
made after the period of limitation is to be dismissed, the con- 
verse is to hold good, and every application made within that 
period must necessarily be considered to be good. ‘That is the 
contention of the special appellant, and that has been adopted 
in a recent case decided by Markby and Mitter, JJ.—Rohini 
Nundun Mitter v. Bhogoban Chunder Roy (1). In that case the 
learned Judges undoubtedly held that all questions of bona fides 
are now excluded, and a decree-holder is absolutely entitled to 
have his decree executed, provided he comes within the period 
specified in No. 167. If that be a true construction of the Act, it 
would follow that a plaintiff, who obtains a decree for a sum of 
money with interest perhaps at a large rate, say on the Ist of 
January 1870, may putin an application on the Ist of January ` 
1873; another on the Ist of January 1876, and go on, taking care 
only to renew the applications once in three years without taking 
any further step whatever, without any intention to obtain satis- 
faction of his decree at the end of three years, and he would be 
entitled to recover the principal sum and the accumulated interest 
thereon at that large rate after the lapse of say twenty or thirty 
years; although his debtor, or the remote descendants of his debtor, 
may have had no-notice whatever of any of those applications, and 
they may have been ignorant of the existence of their liability. 
It would also follow that a judgment-creditor, who has lodged 
an application more than one year after the passing of the decree, 
in which circumstance the Court is bound to issue a notice 
under s. 216, may have‘ omitted or’ refused to lodge the 
talabana for the service of such notice, and the Court might 
therefore have been disabled from serving the notice, and yet 
notwithstanding this clear indication of mala fides on the part 
of the decree-holder, the Court would be bound to proceed 
upon an application made within thee years from the date of 
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the Legislature intended any such result. I cannot at this ope nested 
present moment recall to mind any section or provision of the i 
, Code of Civil Procedure in which express provision is made for Nae. 
a second application to execute a decree, except perhaps the 

case of inability to obtain satisfaction in the district or in the 

Court where the decree was made, and, in consequence, necessity 

of an application to execute it in another jurisdiction. I cannot 

help thinking that where that is so, the granting of a second 
application to execute must be, to say the least of it, a matter of 
discretion with the Court; and it appears to me that the granting 

or withholding of permission to execute under particular 
circumstances is a matter quite separate from the limiting of 

the time within which application must be made; and it by no 

means follows that, because an application is not to be enter- 

tained after the lapse of the time specified, it must, under 

all circumstances, be entertained if made within that time. 

It appears to me that, if we are to admit that, the whole doctrine 

‘of the Courts in these provinces, as carefully elaborated within 

the past ten years, is swept away merely by the substitution 

of a new period or newly defined period of limitation, most 
disastrous conséquences in regard to execution of decrees will 
follow. There is nothing shown to lead me to say that that was 

the intention of the Legislature. I think therefore that this 

very important question, on which I feel at present unable to 
concur in the decision in the case of Rohini Nundun Mitter v. 
Bhogoban Chunder Roy (1) should be referred for opinion toa 

Full Bench. 


Baboo Komolakant Sen for the appellant.—There is nothing in 
the new law to justify the Court in importing the words bané fide 
into cases of execution of decree, whatever reason there might 
have been under the old law. All that is required is that the 
application to execute should be made within three years of the 
application next preceding it. "When an application is presented, 
if it be correct in form, the Court is bound, under s. 15 of Act 
XXIII of 1861, to order execution of, the decree. [JACKSON, J.— 
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which the Court may return the application for correction. 

I ask your Lordship’s permission to read Mr. Stephen’s speech 
in Council to show what led to the passing of the Act. [Coucn, 
C.J.—We cannot let you read that to explain the law.] The 
view taken by the learned Judges in Rohini Nundun Mitter v. 
Bhogoban Chunder Roy (1) is, I submit, correct. á 


Baboo Probodk Chunder Mitter for the respondent.—-No 
material change has been made in the law by Act IX of 
1871, except that it gives three years from the date of 'apply- 


ing to the Court to enforce a decree instead of from'the prévious 


proceeding, as in s. 20 of Act XIV of 1859. .Nor does the new 
law in any way alter the provisions of the Code of Civil Proce- 
dure which gave a certain discretion to the Court to allow exe- 
cution or not according as the previous proceedings had been 
taken bonå fide or not. The discretion was given by the words of 
s. 221 :—“ The Court, unless it see cause to the contrary, shall 
issue the proper warrants.” The Court always exercised a discre- 
tion under the provisions of this Code—Ram Sahai Sing v. 
Sheo Sahi Sing (2), and Byjnath Pundit v. Kunhya Lall 
Pundit (3). If the construction contended for, be a correct 
one, the consequences will be most disastrous as pointed out in 
the order of reference. 


Baboo Komolakant Sen in reply: —The words “unless it see 
cause to the contrary” mean unless there be gross fraud 
or something of that kind. The disastrous consequences are very 
easily avoided by the judgment-debtor paying off his debt. It is 
his fault if he does not’ pay, and he cannot complain if the decree 
is kept-hanging over his head. 

Cur, adv. vult. 

The following judgments were delivered by the Full Bench :-- 

Coucou, C.J. (Kemp, MARKBY, and AINSLIE, JJ., concur- 
ring) (after reading the question, referred) :—I think the ques-, 

(1) Ante, p. 144. '  Q) B.L. R, Sup. Vol., 492. 
(3) 9 W. Ru 527, $ 
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part of a deoree-holder to make such an application. No. 167 ae 
of the 2nd schedule provides for this’ case as far as the Nac 
Law of Limitation applies, and it says “that an application 
for, the execution of a decree or order of any Civil Court 
not provided for by No. 169,” which is intended for Courts 
established by Royal Charter, is to be made “ within three years 

“ from the date of the decree or order; or (where there has been 
an appeal) the date of the final decree or order of the Appellate 
Court; or (where there has been a review of judgment) the date 
of the decision passed on the review; or ”—this is the part which 
is material upon the present occasion—* (where the application 
next hereinafter mentioned has been made) the date of applying 
‘to the Coft to enforce or keep in force, the decree or order ; 
or (where the notice next hereinafter made has been issued) the 
date of issuing a notice under the Code of Civil Procedure, 

s. 216.” These words clearly give to the person who has a 

, decree the power, so far as regards the Law of Limitation, of 
applying for the execution of it within three years from the date, 
or within three years from the date of the application to the Court 
to enforce or keep it in force. There i$ no restriction as to the 
second or third or any subsequent application. So far then as 
regards this Act, the decree-holder is ‘not restricted. All that 
appears necessary for him to do is to take care that the applica- 
tion is within three years from the date of applying to enforce 
the decree or keep it in force; and he is at liberty within three 
years from that date to apply again for execution. 

The Code of Civil Procedure recognizes there being more 
than one application to execute a decree. S. 216, which 
provides for the issuing of notice, says at the end :—“ Provided 
further that no such notice shall be necessary in consequence 
of the application being against an heir or representative if, 
tipon a previous application for execution against the same 
person, the Court shall have ordered execution to issue against 
him.” §. 16 of Act XXIL of 1861, which is substituted for— 

, the provision in Act VIII, says that “the Court, on receiving 
any application for execution of a decree containing the parti- - 
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application and the date on which it was made in the register 
of the suit. Ifit shall be shown to the Court that the parti- 
culars do not correspond with the original decree, the Court 
shall either return the application for correction to the person 
making it, or shall with the consent of such person cause the 
necessary correction to bemade. If the application be admitted, 
the Court shall order execution of the decree according to the 
nature of the application.” Now, it is true that, in s. 221 of 
‘Act VIII of 1859, it is said that, “ when all the necessary preli- 
minary measures have been taken, where any such are required, 
the Court, unless it see cause to the contrary, shall issue the 
proper warrants for the execution of the decree,” but what is 
intended by “ cause to the contrary” does not appeaifin any part 
of Act VIII; and it might be difficult to say what would be 
“cause to the contrary” within the meaning of s. 221. In 
Davis v. Middleton (1), Sir Barnes Peacock, speaking of this 
section, saps :—“ Looking to the previous sections we do not 
think it was the intention of the Legislature to control by those 
words the option of the judgment-creditor. It would be very 
inconsistent if the Court under s. 15, Act XXIII of 1861, were 
bound to order the execution, and were not bound under s. 221, 
Act VIII of 1859, to issue the warrant.” The learned Chief 
Justice appears to have been of opinion that the words of s. 15 
of Act XXIII did not leave to the Court a discretion, provided 
all the previous requisites in the application had been com- 
plied with: and in the absence of any further indication in 
Act VIII of 1859 of what was the intention of the Legislature 
in using the words “unless it see cause to the contrary,” it 
appears to me that the Courts have nota discretion of granting 
or refusing a second application for execution. I do not say 
that this is a desirable state of the law. Indeed, I am far from 
thinking that it isso. But we have to determine what are thé 
provisions of the Code of Civil Procedure, and not what should 
be the law. And this leads me to remark that the case of 
Byjnath Pundit v. Kunhya Lall Pundit (2), in which 

(1) 8 W. R., 282; see p. 284. (2) 9 W. R., 527.9 . 
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The decree of the Subordinate Judge will be reversed, and 
the decree of the Munsif will stand. 


Jaoxson, J.—I have felt myself bound to, assent to the 
conclusion just announced by the Chief Justice; but, inasmuch 
as with the concurrence of McDonell, J., I referred this 
question for consideration of a Full Bench, and inasmuch also 
as I wasa party to the decision of the Full Bench in, Ram 
. Sahai Sing v. Sheo Sahi Sing (1), and to several other 

decisions, about that time and subsequently, in which the 

question of bona fides was very much discussed, I think I 
ought to say a few words upon this question. I am bound 
to say that I do not feel very much pressed by the diffor- 
ence in language between the present Law of Limitation and 
Act XIV of 1859, because it seems to me that the doctrine by 
which the terms of s. 20 of Act XIV of 1859 were explained— 
` the words in that Act being “some proceeding taken to enforce 
7 judgment, decree or order ”-—might equally well apply to the 
terms of No. 167 of the new Limitation Act; because if the 

Court were actuated by the same opinion as was expressed at the 
time of the case of Ram Sahai Sing v. Sheo Sahi Sing (1), 
the words,“ applying to the Court to enforce or keep in 
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torce the decree or order” might well have been interpretea 
to mean applying to the Court bond fide for the purpose of 
enforcing the decree or order, or keeping the same in force, 
and not a mere colorable application for the purpose of 
keeping the decree alive. But inasmuch as this Act has 
been passed ‘several years after that decision’ and the following 
decisions, and as the Legislature must be supposed to have been 
aware of those decisions, and has, I suppose, designedly omitted*to 
incorporate in the Act the principles of those decisions, I think 
we ought now to abstain from qualifyiug the precise terms of the 
Act by any such doctrine as that introduced in the decision of Ram 
Sahat Sing v. Sheo Sahi Sing (1). In deference therefore to 
the opinion of the Chief Justice and my other learned colleagues, 
I assent to the interpretation now put upon the Aot. I said in 
the course of the remarks which I made in referring this case 
that I could not recall to mind any section or provision of the 
Code of Civil Procedure in which express provision is made for 
a second application for executing a decree. I ought no doubt 
to have referred to the terms of s. 216, although that rather 
alludes to the making of a second application, because it is 
impossible to shut one’s eyes to the fact that the Code of Civil 
Procedure and the Limitation Act do expressly recognize, though 
they omit to regulate the right of a decree-holder to make 
second and further applications for execution. I still think, and I 
think more strongly than ever, that the disastrous consequences, to 


- which I referred in my remarks, of removing absolutely all checks 


to applications for executing decrees are likely to follow; but at 
the same time I also think it is better that those consequences 
should be exposed by actual example, and brought to notice in 
judgments of the Courts, and the remedy left to the Legislature 
which can properly and effectually deal with them, than that the 
Courts should by a forced construction endeavour to mitigate 
by their own authority the action and rigour of the law. I 
therefore concur in the judgment of the learned Chief Justice, 
and I hope that these cases and the probable consequences may 
attract the notice of the Legislature, and may lead to some proper 
and effectual remedy being applied. 


(1) B. L. R., Sup, Vol., 492. 


SYED ENAYET HOSSEIN, elias DHUNNOO MEAH (Prarstrrr), v. 
MUDDUN MOONEE SHAHOON (onn or THs Daruwpayts).* 


e ' 
Co-sharers—Payment of Arrears of Revenue by one Co-sharer—Charge on 
Share of Estate in hands of a Purchaser. 


B, the owner of a fractional share in a joint mehal, mortgaged her share to 4. 
A obtained a deoree on her mortgage, and attached B’s share in the estate, and 
afterwards purchased the same at the execution-sale. Whilst her share was 
under attachment, B stopped paying the Government revenue, whereupon the 
plaintiff, a co-sharer in the estate, paid the whole revenue in order to save 
the mehal from sale, In a suit brought against A and B for recovery of the 
sum paid by the plaintiff on behalf of B’s share, 

Held, that the plaintiff was entitled to have the sum so paid declared to be a 
charge upon the share of B, which had been transferred to A, but not toa 
personal decree against A. 


THs was a suit for the recovery of a sum of money advanced 
by the plaintiff, a co-sharer in a joint mehal, for arrears of 
Government revenue, on behalf of the second defendant, who,’ 
prior to the transfer of her rights and interests to the first 
defendant, was owner of the remaining share of the mehal. The 
plaintiff also prayed for a declaration that the said advance was 
a charge on the share acquired by the first defendant. 

The first defendant was a mortgagee of the second defendant’s 
share. She had recovered a decree upon her mortgage, and 
attached the aforesaid share. Whilst her share was under attach- 
ment, the second defendant withheld the payment of her quota 
of the Government revenue; the plaintiff thereupon paid the 
whole of the Government revenue on the mehal in order to save 
the estate from sale. On the 26th of July 1870, the share of 
the second ‘defendant was sold in execution of the first defend- 
ant’s decree, and was purchased by him. The plaintiff there- 


- * Special Appeal, No. 2010 of 1878, against a decree of the Judge of 
Zilla Dinagepore, dated the 28rd June 1878, reversing a deeree of the 
Mansif of M@doh, dated the 24th February 1873. 
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upon brought the present sult, ane prinvipar issue upou 


Syren eater which the case was tried in the Court of first instance was to 
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MuppuxN 
Moonee 


SHAHOON. 


the following effect: Whether, or not, the plaintiff was entitled 
to have it declared that he had a lien over the share of 
defendant No. 2, purchased by defendant No. 1, for the revenue 
paid by him on behalf of that share. 

The Munsif was of opinion that the plaintiff acquired no 
lien upon the property by advancing the money to pay the 
Government revenue. But he was also of opinion that such 
advance created a debt from the second defendant, and that the 
first defendant could not have recovered the amount of his mort- 
gage without paying such debt; he accordingly gave a decree to 
the plaintiff against the second defendant, at the same time ` 
directing that ‘if the sum cannot be recovered from the defend- 
ant No. 2, then it will be recovered from the defendant No. 1.” 
‘The first defendant appealed to the Judge, who reversed the 
judgment of the lower Court, holding that the first defendant 
was not liable for any payment made by the plainiff for arrears 
of Government revenue in order to save the whole estate from 
Bale. ‘ 

On special appeal to the High Court it was urged on behalf of 
the plaintiff, that as by reason of the payment of the Government 
revenue by the appellant, the interest of the first defendant as 
mortgagee and attaching creditor had been protected, she ought, 
under ss. 69 and 70 of Act IX of 1872, to be held liable for 
the amount so paid by the plaintiff. 


Baboo Kally Kishen Sen for the appellant. 
Baboo Doorga Mohun Doss for the respondent. 
The judgment of the Court was delivered by 


Mittsr, J. (who, after stating the facts, continued) :—The 
principal contention in this special appeal has been that tHe 
lower Appellate Court is in error of law in wholly absolving 
the defendant No. 1 from any liability, We agree with the 
District Judge that the defendant No. 1 should not be made 
personally liable in this case. Although, no doubt, tlee defendant 

e 


No. l has been ultimately benefited by this payment, we do 1874 
not think that that ground alone is sufficient to fix any SY> ro Baran 


personal liability upon the defendant No. 1. If that were ett 
80, all the under-tenants whose tenures might have been Mooxze 
cancelled by the auction-sale would be equally liable. It carat 
appears to us that the defendant No. 1, though benefited, is 
‘ not, personally liable, because it was not her debt that has been 
paid off. At the time of the payment she simply occupied the 
position of an attaching oreditor in whose decree a lien has 
been declared. The arrears of the Government revenue of 
that period was therefore not her debt, but that of defendant — 
No. 2, who was then the proprietor of the mehal. Although 
we are of opinion, that defendant No. 1 is not personally 
liable, yet we do not think that it would be equitable to hold 
that the advance by the plaintiff ‘should not be considered as 
a charge upon the share of the mehal No. 60, on account of 
which the revenue was due. If such payment be not consi- 
dered as a charge upon the property saved from auction-sale, 
in many cases it would positively result in injustice. For, exam- 
ple, where tke mortgagor is really insolvent and the mortgaged 
property passes absolutely, into the ownership of the mortgagee 
before the person advancing the money is reimbursed his 
loss. On general principles of equity, therefore, we think we 
ought to hold that the plaintiff is entitled to a declaration 
that the money which he advanced is a charge upon tke 
share of the mehal No. 50, now in the possession of the 
defendant No. 1. In the case of Nugenderchunder Ghose v. 
. Sreemutty Kaminee Dossee (1) there is a clear expression of 
opinion of the Judicial Committee in support of this view 
of the law. Although it is a mere expression of opinion, 
for the case was decided quite upon a different ground, yet 
it is entitled to great weight. In that case a mortgagee paid 
the Government revenue of an estate whilst it was in the 
possession of a Hindu widow. At the time of this payment, 
Act I of 1845 was in force, and s. 9 of that Act did not contain 
a provision to the effect (as the corresponding section of 
Aot XI of 1859 does) that the amount so paid should be added 
ae 


‘ (1) 11 Moore's I. A, 241. 
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to the amount of the original mortgage. The mortgagee after 
that payment brought a suit against the widow, and obtained n 
personal decree against her. The widow having died, and the 
property devolved upon her husband’s heirs, and the mortgagee 
attempting to execute the decree by the sale of the estate saved, 
was successfully opposed by the heirs in possession. Whereupon, 
a regular suit was brought for declaration that the money 
advanced should be declared a charge upon the property. “In 
that case their Lordships of the Judicial Committee make the 
following observation :—‘ Considering that the payment of the 
revenue by the mortgagee will prevent the talook from being 
sold, their Lordships would, if that were the sole question for 
their consideration, find it difficult to come to any other 
conclusion than that the person who had such an interest in the 
talook as entitled him to pay the revenue due to the Govern- 
ment, and did actually pay it, was thereby entitled to a charge 
on the talook as against all persons interested therein for the 


` amount of the money so paid.” Although we do not find any 


distinct authority directly laying down this principle, yet the case 
of Manikmulla Chowdhrain v. Parbuttee Chowdhrain (1) seems 
to lend great support to this view of the law. 

The result is that the judgment of the lower Appellate Court, 
wholly dismissing the suit against defendant No. 1, should be set 
aside, and as against defendant No. 1, the plaintiff should have 
simply a declaration that the amount advanced by him is a charge 
upon the share of the mehal No. 50, which has passed to him by 
auction-sale, Under the circumstance of the case, we think 
that each party should bear his own costs in this Court and the 
lower Appellate Court. i 

Appeal allowed. 


(1) S. D, A., 1859, 516. 
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GONDA KOOER anv anorane (Derenpants) v. KOOER OODEY SINGH 
(Pramror.) i 


[On pa from the High Court of Judicature, North-Western nS 
Allahabad.) 


« 
i 


Hindu Law— Widow — Accumulations. 


Immoveable property purchased by a Hindu widow with the profits of 
her husband's estate, there being no proof.of any distinct intention on her 


part to sever such purchases from the estate and appropriate it to herself, 


held to form part of her husband's estate. 
Sreemuity Soorjeemony Dossee v. Denobundoo Mullick (1) distinguished. 


APPEAL from a decision of the High Court at Allahabad, 
dated 22nd December 1869, affirming a decision of the Subor- 
dinate Judge of Meerut, dated 14th September 1869. 
` One Chowdhry Nem Singh died in 1834 leaving him surviving 
his widow Khoosal Kooer and his brother Tara Singh. Dis- 
putes arose between them, and the widow sued the brother for 
possession of her husband’s estate, and obtained ga decree, which 
was, however, reversed on appeal. On Tara Singh’s death, his 
widow and Nem Singh’s widow were jointly recorded as proprie- 
tors of the estate, and eventually Khoosal Kooer, as the survivor, 
was recorded as proprietor of the whole. She died in 1861, and 
Chowdhry Puddum Singh, the husband of the appellants, obtained 
possession of her estate aa the adopted son of Nem Singh and 
as the devisee of the will of Khoosal Kooer. 


On llth July 1862, Mohur Singh (father of the plaintiff), 


as devisee under a will of Tara Singh, sued Chowdhry Puddum 
Singh for possession.. The case eventually came before the Privy 
‘Council (2), and their Lordships found in 1869 that Chowdhry 
,Puddum Singh was not the adopted son of Nem Singh, and that, 


* Present:—Siz J. W. Covas, Sæ B. Peacock, Sig M. E. Buura, 
Sm R. P. Corrie, ‘Anp Sim L. Perr. 


(1) 9 Moore's I. A., 123. 
@) 2 B, L. B, P.0.,101; S. 0.,-12 Moore's I. A., 350. 
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onthe death of Khoosal Kooer, Mohur Singh and the other heirs 


Gonna: Koore in equal degree then living, became entitled to inherit all the 
Koonr over estate of Nem Singh of which his widow died possessed. 


Suseu. 


Mohur Singh died pending the appeal and was represented by 
Kooer Oodey Singh his only son and heir. 

The case was remitted to the High Court of Agra to 
ascertain what share of Nem Singh’s estate the said Mohur Singh 
was antitled to, and what part of the property claimed in tie 
plaint was the estate of Nem Singh. That Court thereupon 
framed these issues to be tried by the Subordinate Judge of 
Meerut :—‘ (i), What share of the estate of Nem Singh Mohur 
Singh was entitled to? (ii), What part of the property claimed 
by the plaint was the estate left by Nem Singh, or added thereto 
by his widow by the outlay of its profits?” 

On the 14th September 1869, the Subordinate Judge reported 
to the High Court that the plaintiff had proved his title to one-half 
of all the property mentioned in the plaint. The High Court in 
appeal added as parties to the suit Phool Singh, Nutha Singh 
and Bharut Singh as alleged heirs in equal degree with Mohur 
Singh; and the plaintiff in his own right, and as the assignee 
of the right, title, and interest of the added parties, claimed the 
whole estate. On 22nd December 1869, the High Court 
affirmed the judgment of the Court below, and rejecting the 


objections filed on both sides, decided that the plaintiff was . 


entitled to a moiety of the whole estate mentioned in the plaint. 
It dismissed the suit as regards the other moiety observing that 
the plaintiff was at liberty to sue the parties who were said 
to have assigned to him. 

Kooer Nowindh Singh, the son and heir of Chowdhry Puddum 
Singh, defended the suit, and afterwards appealed to the Privy 
Council, but subsequently, under a compromise, withdrew his 
appeal. Thereupon the widows of Puddum Singh, the above- 
named appellants, were substituted in his place, and claimed their 
‘rights as widows in the said estate; that is to say, they claime& 
such portions of the property mentioned in the plaint as belonged 
to Khoosal Kooer, and were by her devised to Puddum Singh. 

The main question in the appeal was whether the whole of 
the property mentioned in the plaint belonged to the estate of 
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Nem Singh’; ot; whether it included acquisitions made by hig 1874 
widow under such circumstances as to render the ‘same her Gooi Koort 


separate estate. : Koonn. OoDE¥ 
Sıxan, 


_ Mr. Leith, Q.C., and Mr. J. H. Arathoon, for: the appellants, 
contended on the evidence that Khoosal Kooer had purchased 
the disputed .items of property. from moneys which she had 
@erived from her father. The onus of proof was on the 
respondent to show whence came the purchase-money. Assuming 
that the evidence failed to show the source of the purchase- 
money, and that the correct legal presumption was that she 
bought the disputed property with the interest and accumulations 
of her husband’s estate, nevertheless the purchases so made 
were not increments to the estate of the husband, but formed 
part of the widow’s self-acquired property and belonged to her 

_ absolutely ; see Sreemutty Soorjeemony .Dossee v. Denobundoo 
Mullick (1). Khoosal Kooer being sole widow and heiress 
according to Hindu law was entitled absolutely to the whole of 
the income of the estate, and so to usé and invest any portions 
thereof, as she might think fit; and after such investments were 
made, they remained her absolute’ property devisable by will. 
‘They were made in her own name, and her. intention wasto. keep 
them separate from the bulk of the estate and preserve her. power 
of disposition over them. ‘The presumption, at any rate in the 
absence of evidence; was that such was her intention: 


Mr. Bell and Mr. Doyne, for the respondent, contended’ that 
the whole estate mentioned in the plaint must be treated as 
‘Nem Singh’s estate. They argued ‘that the case of Sreemutty 
Soorjeemony Dossee v. Densbanded Mullick (1) was not a binding 
authority, inasmuch as there was no conflict in that case between 
the heirs of the widow and the reversionary heirs of the husband ; 
.and the words in the decree as amended by the Privy Council 

¿ which were the sole ground for regarding that case as an authority 
for-the proposition that the interest and accumulations of her 
-husband’s estate, made after his death, belonged to the widow 
‘absolutely had: passed unnoticed and unchallenged, since, there 


bx Eo . a) 9 Moore's E, A. 123. 
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1874 was. no one before the Council to represent the rights of the 
Goxpa Koozr reversionary heirs of the husband as regarded that interest and 
cee Oover those accumulations. Nothing can be the separate property of. 

a Hindu widow which is not her stridhan ; and the accumulations 
of her deceased husband’s estate in her hands are nowhere 
included under the definition of stridhan. _ 

As to the presumption of Khoosal Kooer’s intention, she had 
always upheld the adoption of Puddum Singh, and intended him ` 
to succeed to the whole estate, including the accretions. More- 
over, Puddum Sing himself had in the pleadings treated these pur- 
chases as belonging to the estate of Nem Singh, and his widows 
were now estopped from setting up a contrary contention. The 
learned Counsel contended that it was fully established that all 
the property in the plaint formed part of Nem Singh’s estate at 
the death of his widow, and that the judgments of the Courts 
below awarding one moiety thereof to the respondent were right 
in law and in fact. 


Mr. Leith, Q.C., replied. 
The judgment, of their Lorpsures was delivered by. 


Sir R. P. CoLLIER.—This suit originated thus :—Chowdhry 
Mohur Singh in 1862 brought a suit in the nature of an 
ejectment, claiming the whole of the property, real and - 
personal, of Chowdhry Nem Singh, deceased, as his heir, against 
Chowdhry Puddum Singh, who cldimed to hold it as Nem Singh’s 
adopted son. This suit came by appeal before this Board, 
which held that-the adoption of Puddum Singh had not been 
proved. The following isan extract from the judgment deli- 
vered in the appeal on the 14th of March 1869 :— 

“Their Lordships, however, think it right, for the purpose of restrict- 
ing future litigation withiu as narrow bounds as possible, to declare that 
it has been‘established between the parties to the suit that the appellant 
is not the duly adopted son of Nem Singh, and that: on the death of 
Khoosal Kooer ( the widow of Nem Singh), Mohur Singh, the futher of 
the respondent, and the other heirs in equal degree then living, became 
entitled to inherit the estate of Nem. Singh, of which his widow died 
possessed. And they'will recommend to Her Majesty that, with, this 

declaration, the cause be remitted to the High Court of Agra, to make 


® 
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such inquiries as shall be necessary to ascertain :—(i), What share of 1874 
the estate of Nem Singh the said Mohor Singh was entitled to ? and Goxpa Koorr 
(ii) What part of the property claimed by the plaint was the estate of Koorn Oopsy 
Nem Singh ?” ds 
The inquiries thus directed form the subject-matter of the 
present suit, As to the first, no question now arises, and the 
' second alone has to be dealt with. 
The issue on this subject, which the High Court of North- 
Western Provinces, in order to give effect to Her Majesty’s 
order, settled and sent for trial by the Lower Court, is in these 
terms :—** What part of the property claimed by the plaintiff 
was the estate left by Nem Singh, or added thereto by his widow 
by the outlay of his profits ?” 
It appeared that Nem Singh, who died in 1834, had inherited 
some property and had purchased some; and further that his 
widow, after his death, had purchased a good deal of property. 
The property in dispute-consisted wholly of. houses and lands. 
Khoosal Kooer left by will all the property which she had 
power to dispose of to Pudduin Singh. 
The right of the present plaintiff Kooer Oodey Singh, who 
represents his late father, to all the property inherited or pur- 
chased by Nem Singh, was not denied; the only question arose 
as to that purchased by his widow. It was contended, on behalf 
of Puddum and of those who represented him, that his mother 
had made the purchases in question from property which she had 
derived from her father, that, consequently, it was her own, and 
that she had power to dispose of it by will. It was contended 
on behalf of Kooer Oodey Singh, that such purchases had been 
made from the profits or accumulations of the property of Nem 
Singh, and this was treated’aa the only question between the 
parties in the Court of the Principal Sudder Ameen, and in the 
High Court. The Principal Sudder Ameen came to no distinct 
couclusion in this question, and both parties made objections to 
his judgment. The High Court of the North-Western Pro- 
vinces thus express themselves on the question. 
“ With respect to the averment that Khoosal Kooer had acquired n 
portion of the property by means of her own, it is sufficient to remark 
that there is np proof on the record as to the mode in which she obtain- oe 
ed the fund for any such purchases, and that the presumption is that she 
` 


A 
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1974 made them from the proceeds of her husband’s estate. If her father, 
Goxpa Koose said to have been wealthy, had given her the means of making purchases, 
Koorr Ooper more clear evidence that he did so should be forthcoming. Nor do we 

Sivqu. find that any such averment was distinctly made when the suit was 
heard originally. This being so, we are of opinion that the defendant's 
objection should be dismissed.” 


This judgment has been appealed against by the two widows 
of Puddum Singh, who have been permitted to institute this 
appeal, a settlement having been come to between the plaintiff 
and the son of Puddum Singh. 

It has not been here contended that the High Court was 
wrong in finding as a fact that the purchases were made by the 
widow out of the proceeds of her husband’s estate. Buta ques- 
tion has been raised at their Lordship’s Bar which does not 
appear to have suggested itself either to the parties or to une 
Judges in the Courts below. 

It has been argued that, assuming the purchases to have made 
by the widow out of the proceeds of her husband’s estate, never- 
theless, they do not form increments to that estate, but belong to 
the widow absolutely and are at her absolute disposal, either by 
gift in her lifetime or by will. , It has been further argued that, 
even if the presumption be that such purchases are increments to 
the husband’s estate, it may be rebutted by clear proof of her 
intention to sever them from that estate, and to treat them as made 
in her own right, whereupon she acquires the power to dispose of 
them, and that such intention is proved in this case. ‘Thé 
principal authority ‘relied upon by the appellant was Sree- 
mutty Soorjeemony Dossee v. Denobundoo Mullick (1), where 
it was declared by this Board, varying the decree of the 
late Supreme Court at Calcutta, that the widow was entitled 
absolutely in her own right to all such interest and accumula- 
tions as, since the death of her deceased husband, had arisen 
from the one-fifth part of the accumulations which she had 
before been declared entitled to hold and enjoy as a Hindu 
widow in the manner prescribed by lindu law. 

Although the decree in that case as so altered made a distinc- 
‘tion between the principal funds to which the widow was entitled 


(1) 9 Moore’s I. A., 123. b 
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as heiress of her husband, and the accumulations of income whicH 1874 


had arisen therefrom since his death, and in terms treated her Goxpa Koosr 
right to the latter as absolute and unqualified, it is nevertheless Koorn Qo Oover 
to be. observed.that there were no questions.in that case as to any 
conflicting rights between her heirs and the reversionary heirs 
of her husband. The case, moreover, was governed by the law 
of Bengal, and the accumulations of income, to which the widow 
was Ueclared absolutely entitled, were the produce of a reserve 
fand. Their Lordships cannot, therefore, regard this case as a 
éonclusion, or even a direct authority upon the questions raised 
‘on this appeal. k 
In the present case their Lordships are of opinion that Khoosal 
Kooer, who always maintained the validity of her son’s adoption 
as heir to her deceased husband and treated him as entitled to 
succeed to her husband’s property, must be presumed to have 
intended to make her purchases as accretions to that property s 
nor do they see any evidence to rebut this presumption. It is 
true that she made a will in her son’s favor, but it contains no 
specific gift of the property in question, and might well have 
been intended to apply to any property of her own which may 
have belonged to her as her stridhan. That the property in 
question was understood by Puddum Singh himself to be part of 
Nem Singh’s estate is shown by the pleadings in the original suit, 
in which he claimed 'it as the adopted son and heir of Nem Singh. 
It therefore becomes unnecessary to decide what might have been 
the effect of a distinct intention on her part, ifit had been 
proved, ‘to appropriate to herself, and to sever from the bulk of the 
estate such purchases as she had made, with the view of confer- 
ring them on her adoptedson. Their Lordships accordingly see 
no sufficient ‘ground for reversing the judgment appealed 
against, and will humbly advise Her Majesty that that judg- 
ment be affirmed, and the appeal dismissed with costs. ; 


E sa , Appeal dismissed. 
Agat for the appellants: Mr. T. L. Wilson. 


. Agent for the respondent: Mr. Oehme. - 


166 


1874 


August 14. 


BENGAL LAW REPORTS. [VOL. XIV. 


APPELLATE CIVIL. 





Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. 


MITTA KUNTH AUDHICARRY (Prammer) v. NERRUNJUN. 
AUDHICARRY axo oTrnens (Da¥Enpants.)* 


Partition—Joint Ownership in Right of Worship of Idol. 


The reasons for which one of several joint owners is entitled to a partition 
of the joint property, apply also to the case of a joint right of performing the 
worship ‘of an idol. The joint owners of such a right are entitled to perform 
their worship by turns. i 


Suir for partition of the right to perform the religious services 
‘of an idol, The plaint stated that the services in question were 
originally performed by three Audhicaries (priests), who were 
partners, viz., Kant Bhoosun, Modhooram, and the plaintiff 
himself; that each presided by turns for'a year at a time; 
that the defendant Neerunjun lodged a claim against the plain- 
tiff for a partition of the plaintiff’s third share in the rights of 
the shasters, and obtained a decree on the 16th September 1864 ; 


‘that since that time, the third share had been sub-divided 
-between three partners, viz., the defendants Neerunjun and 


-Lalmotee Dassea, and the plaintiff himself; and that constant 
‘disputes had occurred in consequence of their jointly per- 
‘forming the religious ceremonies of the shasters, in order to put 
a stop to which the plaintiff now sued to enforce the right of per- 
forming the duties by turns. The defendant Neerunjun, among 
other things, urged that no such division of a right to worship 
an idol could be ordered without the consent of all the sharers ; 
that by the plan proposed by the plaintiff, the defendant would 


.only have to perform the duties once every ninth year, and that 


the plaintiff had brought the suit in concert with Lalmotee 
Dassea with whom he was living in commensality in view of 


* Special Appeal, No. 172 of 1874, against a decree of the Deputy Com- 
missioner of Zilla Goalparah, dated the 11th of November 1878, reversing a 
decree of the, Extra Assistant Commissioner of that District, dated the 17th 
July 1873. ° 

e 


Uno pawas Ube VEVA VU UU GUU UY OA poerucs UUIUUGLUGUs NEERUNJUN 
The Extra Assistant Commissioner held that the plaintiff Avpuroanery. 
might enforce partition irrespective of the consent of his 
co-sharers, and that it would be conducive to the benefit of all 
concerned to let them take the worship by turns. 
On appeal, the Deputy Commissioner reversed that decision, 
and dismissed the plaintiff’s suit on the ground that the plaintiff 
had failed to show that any right of his had been invaded. 
He further said that there was no proof that the alleged 
_ disputes and quarrels took place between the parties, and that 
even if they did, it was doubtful, whether the Civil Court could 
entertain such a suit or make such a decree as was asked. 
From this judgment the plaintiff preferred a special appeal to 
the High Coart, 


Baboo Mohini Mohun Roy for the appellant.—Parties who are 
jointly entitled to property have a right at any moment to ask 
that a division be made of that property without showing any 
grounds, such as the invasion of a right or the existence of 
disputes—Shama Soonderee Dabia v. Jardine Skinner (1), and 


(1) Before Mr. Justice Norman and 
Mr. Justice E. Jackson. 


The 18th July 1869. 


SHAMA SOONDEREE DABIA (Pram- 
TIFF) v JARDINE SKINNER & Co, 
(Durexpants).* 


Partition, Suit for—Joint Ownership 
—Right to enforce Partition, 

In all cases of joint ownership, each 
party has a right to demand and enforce 
partition, 

Baboos Sreenath Doss and Mohini 
Mohun Roy fof the appellant. 


Mr. R. T. Allan and Baboo Bhoyrub 
‘Chunder Banerjee for the respondent. 


The judgment of the Court was 
delivered by 


Norstan, J.—The plaintiff holds 
under a patni lenge 18 annas 6 gun- 
das 2 cowris 2 krants of an estate 
called Taruff Rusba in Rajshahye, and 
the defendants, under a distinct patni 
granted by co-sharers in the zemin- 
dari entitled to such fractional share, 
hold 2 annas 13 gundas 1 cowri 
2 krants in the same estate Turuff 
Kusba. The plaintiff sues for parti- 
tion, alleging that she has suffered 
inconvenience and logs in consequence 
of the defendant's attempt to enforce 
the cultivation of indigo. 


* Special Appeal, No. 1581 of 1868, against a decres of the Judge of Zilla Rajshahye, 
dated the 18th, March 1868, reversing a decree of the Principal Badder Ameen of 


Beauleah, dated the 19th Septembor 1867. 
a 
<a 
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Neenuxsox Baboo Gopal Lall Hitter for the respondent.—T here can be no, 
division of such a right. Each party is entitled to say his 
prayers and perform his worship at every moment of time, and it 
would be unjust to deprive any party of that right, unless there ` 


AUDHICARBY. 


‘Rhe first Court decreed a partition. 
The Judge reversed this order and 
dismissed the suit. 

From this decision the plaintiff 
appeals. Several cases were referred 
to by the Judge, and one not noticed 
by him was cited befure us—Beni- 
madhub Bose v. Peareelall Mundul (a, 
Bothoor Chunder Kormokar v,, 
Manick Chunder Bungo (b), Oombsh 
Chunder Shaha v. Manick Chunder 
Bonick (c), and Gouree Sunker Roy v. 
Anund ohun Moitro (d). The 
Judge attempts to distinguish the 
present case from those cited, on the 
ground that the parties here are 
patnidars. But we think it may be 
laid down broadly that in all cases of 
joint ownership, each party has a right 
to demand and enforce partition. In 
other words, a right to be placed in a 
position to enjoy his own right separ- 
ately, and without interruption or 
interference by the other; see 1 
Sperce’s Equitable Jurisdiction of the 
Court of Ohancery, p. 653; Story's 
Equity Jurisprudence, as. 648, 649. 

Tho zemindars have nothing to 
do with this question. They have 
been made defendants, and had they 
merely appeared for the protection 
of their own interests, they would 
have been entitled to their costs. 
Those who have appeared and opposed 
the partition must bear their own 


(a) 8. D. A., 1858, 686. 
() 8 W. R., 192 
(c) 8 W. R., 128. 
(4) 9 W. R., 487. 


costs. The partition will, of cowrse, 
not nffect the liabilities of the parties 
under their several contracts with the 
zemindars. 

The decision of the lower Appellate 
Court must be reversed. The res- 
pondents must pay the costs of the 
appeals in the lower Appellate Court 
aud in this Court. 

The case must be remanded to the 
first Court in order that an Ameen 
may be appointed to survey, and make 
a partition as between the plaintiff 
and the defendants, 

On the Ameen making his report 
either party will be at liberty, if 
dissatisfied, to except to it in the usual 
way. 

The costs of the suit in the first 
Court and of the partition are the 
necessary oxpenses of obtaining a 
partition by a decree of Court caused 
not by any wrongful act of the 
defendants, but by the nature of the 
tenancy, viz., a tenancy of the un- 
divided’ share of an estate. The 
plaintiff for her own advantage, con- 
venience, and security, is desirous of 
exercising her right of exchanging 
her undivided share for an equivalent 
share of such estate to be held in 
severalty. The defendants hold sub- 
ject to the plaintiff's right to demand 
such partition, The, plaintiff and 
principal defendant must, therefore, 
each bear their own costs of the suit 
in the first Court, and the costs ot the 
partition will be divided between the 
parties in proportion to their respec- 
tive shares in the estate” 

’ 
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a 
was an arrangement between the parties for such an exercise ôf 1874 
the right, This suit is like a suit by a party whois one of a Mirra Kowra 


. : . in : AUDITICARRY 

number of persons‘having a right of way, to divide that right so ose 
. RERUNJUN 
that each may have his turn. , ' Aupiicanny. 


Baboo Mohini Mohun Roy in reply. 


The judgment of the Court was delivered by- 


Coucu, C.J.—I think that the reasons for which it has here 
been held that one of several joint owners of property is 
entitled to a partition apply to this case. The circumstance 
that it is a right to perform the worship of the idol is not one 
which deprives any of the joint owners of the right to a parti- 
tion, and compels the Court to say,that they shall be obliged to 
perform the service jointly, and to undergo the many incon- 
veniences which might arise from such a state of things. In _ 
this very case, we have an instance of division having already 
taken place, and the worship being. now performed by three sets 
of persons by turns. 

The Deputy Commissioner appears to me to have misunder- ` 
stood the nature of the plaintiffs claim. He seems to have 
thought-that there must be an arrangement binding upon the 
parties that there should be this division. In another part of 
his judgment, he seems to have thought that there must be proof 
of disputes and quarrels between them before the Court could 
interfere to make a partition. It is not necessary that there 
should be evidence of disputes and quarrels, or of any pecuniary 
loss or gain as he séems to have thought in another passage of 
his judgment where he says:—‘ In reality the decision in suit 
involves no pecuniary logs or gain, since each sharer would reap 
the profits arising from the payment made by their disciples in 
turn.” The suit is founded upon the right of the plaintiff, as 
one of several: owners of this which may be described as 
property, to a partition. -No doubt, the plaintuf is entitled 
to that: and the decree of the first Court was right in award- 
ing it., But that decree has not made provision for the term 
which each, of the three persons, the plaintiff and the two 
defendants, Should have, and does not state whether the plain- 


a 
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1874 tiff is to have his turn first, or second, or third. We must there- 
Mirza Kunta fore direct the Extra Assistant Commissioner to determine by 
a ee lot in what order the plaintiff and the two defendants shall 
Avpuicarry. exercise the right to worship the idol. Aud having determined 
that, he should insert it in his decree, so that it will be settled 

in what order they are to exercise the right of worship. 

The decree of the Deputy Commissioner will be reversed, 
and the case will be returned to the Extra Assistant Commis- 
sioner for the purpose of completing the decree in that way. 
The appellant will have his costs. , 

‘ Appeal allowed. 


r z 


Before Mr, Justice Phgar and Mr. Justice McDonell. 


1874 GUNGADEEN MISSER anp anoraek (Derunpants) v. KHEEROO 
Aug. 19. ' MUNDUL (Puarntier).* 


Sale for Arrears of Revenue—Act XI of 1859, es. 10,11 & 13— Separation 
i of Shares—Privais Batwara—Rights of Auction-Purchasera—Sutt by Pur- 
chaser at Private Sale for Possession of specific Share. 


The proprietors of a joint mehal, the jama of which had been partitioned 
under s. 10, Act XT of 1859, were in possession of specific shares under a 
private arrangement among themselves, but had not obtained separation of 
shares under s. 11. One of the proprietors sold his share to the plaintiff and 
the shares of two other proprietor who made default in payment of the revenue 
were sold under s. 18, Act XI of 1859, and purchased by the defendants, In 
a suit for exclusive possession of the share purchased by the plaintiff, Held, 
that the defendants acquired by their purchase an interest in the property as 
an undivided estate, and the plaintiff was not entitled as against them to have ` 
exclusive possession of any specific share. 


Tue plaintiff acquired by purchase a plot of -25 bigas of 
land from the fourth defendant, one of the proprietors, of a 
revenue-paying mehal, the jama of which had been parti- 
tioned under the provisions of s. 10 of Act XI of*1859. Two 


* Special Appeal, No. 2373 of 1873, against a decree of the Subordinate 
‘Judge of Zilla Purneab, dated the 11th. August 1873, reversing a decree 
of the Additional Munsif' of the Budder Station of that District, dated the 
s 14th April 1878. . ° 


’ 


Demo ec ne nem ene mee = vane Maia ah = a 
sion by “determination of right” of the plot purchased 
by him. The plaint alleged that defendant No. 3 was a jotedar 
of the said plot, and that, on the plaintiff calling upon him to give 
a kabuliat, the said defendant, at the instigation of the first 
two defendants, refused to comply with the plaintiffs demand. 

On the case going to trial, it was proved that though a parti- 
tion of the jama had taken place in the Collector’s book, 
no corresponding batwara was obtained by the proprietors 
under s. 11 of Act XI of 1859. It was also proved that the 
proprietors were in possession of specific shares in the mehal 
under a private arrangement from a time anterior to the 
purchase of the plaintiff and the defendants. The Munsif 
` dismissed the plaintiff's suit on the ground that he had not made 
out his title to hold exclusive possession of the plot’ purchased by 
him, no datwara of the lands having taken place under s, 11 
of the Act. 

The Subordinate Judge, on appeal by the plaintiff, reversed 
the Munsif’s order, and passed a decree in favor of the plaintiff. 

The defendants appealed specially to the High Court. 


Baboo Mohesh Chunder Chowdhry, for the appellants, con- 
tended that, inasmuch as no separation of shares, consisting of 
‘specific portions of the land had taken place under s. 11 of Act 
XI of 1859, the defendants Nos. 1 and 2, by their purchase 
gt the revenue sale, took an undivided interest in the whole 
mehal proportionate to the shares of the defaulting shareholder ; 
and the plaintiff was therefore not entitled to the exclusive 
possession of any specific portion of the property. 


Baboo Boodh Sen Sing, for the respondent, contended that 
s 


MUNDUL. 


the plainti aright to hoia exclusive possession ot the portion 
purchased by him. 


Baboo Mohesh Chunder Chowdhry in reply. 
The judgment of the Court was delivered by s 


Pusar, J. (who, after stating the facts, continued).—The 
question thus appears’ to be whether the plaintiff, as pur- 
chaser from one of the shareholders of this mehal, who has 
until the date of sale been in exclusive possession of the 25 
bigas of land which is the subject of suit, together with other 
land in lieu of his undivided share of the mehal, is entitled to have 
exclusive possession of that land as against the defendants Nos, 1 
and 2, who have bought the share of certain other defaulting pro- 
prietors at the Collectors auction-sale. It may perhaps be doubt- 
ed whether the facts set out in the plaint are quite sufficient to 
give the plaintiff a good cause of action against the principal 
defendant. But if it be assumed that they do so, then the 
question which isto be determined is that which I have just 
now. atated. Itis an additional fact in the case that one, if not 
both, of the two first defendants is (independently of the pur- 
chase which they have made at the auction-sale) a shareholder 
in the estate, and has been holding, and probably now is still 
holding, exclusive possession of a portion of land as his original 
share. The plaintiff contends that the defendants Nos. 1 and 2, by 
their purchase at the auction-sale, got no more than such right 


„ of exclusive possession to porfions of the mehal as the defaulting 


shareholders had relatively to their co-shareholders; in other 
words, that they did not, by that purchase, acquire a right to the 
defaulting shareholder’s registered undivided share of the whole 
mehal. The argument is that, inasmuch as the defaulting 
shareholders were content to hold exclusive possession of specit 
fic portions of the mehal in lieu of their undivided share, the 
purchaser at the auction-sale, which was held under s. 13, of the 
share belonging to them only gets those specific portions. 


After giving consideration to this subject, we thwhk that the 
o 
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application made to him. If, within six weeks from the date of 
the publication of these notiċes, no objection is made by any other 
recorded sharer, the Collector shall open a separate account with 
`. the applicant, and shall credit separately to his share all payments 
made by him on account of it. The date on which the Collector 
records his sanction to the opening of a separate account shall 
be held to be that from which the separate liabilities of the share 
of the applicant commence.” i 

This section obviously applies to the case of one who wishes 
to be treated by the Collector as an undivided shareholder 
of a revenue-paying estate. The following section applies to 
the case of one who desires to be recorded as a sharer of a joint 
estate, whose share consists of a specific portion of the land of 
the estate. The whole of the proprietors of the estate in the 
present instance, separating themselves substantially into three 
groups, obtained a corresponding division of the jama of the 
mehal under s. 10 and not under s. 11, and therefore the share of 
each registered group, which the Collector had in his books, and 
had to deal with, was an undivided share of the entirerevenue- 
paying estate, not a specific portion of the land of the estate. 
Then s. 13 says that,—‘* Whenever the Collector shall have 
ordered a separate account or accounts to be kept for one or 
more shares if the estate shall become liable to sale for arrears 
of revenue, the Collector or other officer as aforesaid, in the first 
place, shall put up to sale only that share or those shares of the 
eatate from which, according to the separate accounts, an arrear 
of revenuegmay be due.” 


-e 


wereto. 

The effect of this plainly is that the sale of the Collector 
passes to the purchaser the share of the defaulting sharehofder 
in the entire estate as it was registered in the Collector’s book,— 
ie., an undivided share, if registered under s. 10; and a specific 
portion of the estate, if registered under s. 11. In the present 
case, therefore, it must be an undivided share, and if we were 
to hold otherwise in the way contended for by the plaintiff,— 
namely, that the purchaser only got such portion of the land, 
constituting the estate as the defaulting shareholder may have 
chosen as between himself and the other shareholders for any rea- 
son to take as equivalent to his undivided share, then that portion 
might, in some cases, be a very inadequate security indeed for 
the proportion of revenue payable’ by the defaulting share- 
holder, and the purchaser who bought at the auction-sale under 
s. 13 might find that he was grossly deceived in his bargain. 
He might, after having paid the full value of the defaulting 
shareholder's undivided share in the estate, discover that he got 
a very inadequate portion of the estate as the result of purchase. 
It was not the intention, we think, of the Legislature to intro- 
duce uncertainty of this kind into auction-sales held for the 
purpose of realizing the revenue. On the contrary, it is rather 
the general principle of the Legislature to make these sales 
effective to pass the full share of the defaulting shareholder, 
free, so to speak,.of all incumbrances, We think, therefore, that, 
on the facts of this case, the plaintiff was not entitled as against 
the defendant Nos. 1 and 2, purchasers of an undivided share of 
the estate under s. 13 of Act XI of 1859, to have exclusive 
possession of any portion of the mehal. 

It was pressed upon us that, inasmuch as the defendants 
Nos. 1 and 2 were one or both of them previously shareholders 
in this estate, and as such enjoying their portion of the land 
exclusive of the others in the same way as the rest of the share- 
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holders, there arose an equity in this case as between them and 


the plaintiff which ought tolead the Court to hold that, at any 
rate, these defendants got no more than the defaulting share- 
holder’s particular specific share by virtue of their purchase. 
But we are unable to say that there is any equity arising 
between the parties on this. ground. 

The plaintiff's suit fails, and ought to be dismissed. The first 
Court held this view, but on appeal to the Subordinate Judge, 
the decree of the Munsif was reversed, and the plaintiff's suit 


‘decreed. We are of opinion that this was wrong, and 


that the decree of the Subordinate Judge must be reversed and 
the plaintifs suit dismissed with costs. 


Appeal allowed. 


ORIGINAL CIVIL. 





Before Mr. Justice Macpherson. 


PROMOTHO DOSSEE v. RADHIKA PERSAUD DUTT anp ormens. 
Hindu Will—Dedication to Idols—Debuttur Property—Perpetuity— Trust. 


A Hindu by will devised certain property, consisting of a family dwelling 
house and land, to trustees forever, forthe residence, maintenance and perform- 
ance of the worship of certain family idols, and appointed his sons and their 
descendants in the strict male line to be sebaits of the idols for ever, making 
provision for their residence in the family dwelling-house; the will also 
contained a clause restraining any partition, division or alienation of the 
property so dedicated to the worship of the idols. The testator appointed 
the trustees executors of his will, and by a codicil bequeathed legacies to various 
members of his family. In a suit against the executors to recover a legacy 
go bequeathed— 

Held, the devise of the property to the idols was void and inoperative, as 
being a settlement in perpetuity on the male descendants of the testator, and 
for their use, and not a real dedication for the worship of the idols. 


Surr for construction of the will of bne Moheschunder Dutt, 
and for an order that the executors thereof should pay to the 
plaintiff the amount of a legacy “bequeathed to her thereby. 
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. The -testator, a Hindu inhabitant of Calcutta, died on 12th 
February 1868, leaving a widow Soorjeemonee Dossee, two sons, 
Radhika Persaud and Rajendernath, a grandson Nillambur, and . 
four daughters, and having made a will in the English form and 
language, of which he appointed his two sons and his grandson 
the executors and residuary legatees and devisees. By this will, 
after giving directions as to the payment of his debts, and . 
testamentary expenses, and making various bequests, and after 
reciting that he was possessed of a family dwelling-house, 
No. 124—26, Manick Bose’s Lane, Durmahatta, with land 
adjoining, in which house the daily and periodical worship of 
his ancestral deities was performed, and in which he resided with 
his family; and also of a two-storied godown, No. 124, in 
Durmahatta Street, with land, on the bank of the river Hooghly, 
and that in order to fix a perfmanent residence for the idols and 
for the sebaits thereof, and for the members of the family, and 
to make a permanent provision for the daily and periodical 
worship of the idols, he had determined to appoint sebaits after 
his death for the performance of the said worship, the testator 
continued : 

“T do therefore give, devise, and bequeath my family dwelling-house 
in Manick Boge’s Lane aforesaid, together with the piece or parcel of 
land or ground thereunto belonging, and the said batthakhana bati 
and premises in Durmahatta Street aforesaid, with the piece or parcel 
of land thereunto attached, with its appurtenances, unto my 8008, 
Radhika Persaud Dutt and Rajendernath Dutt, and my grandson Nil- 
lambur Dutt, and the survivors or survivor of them, their or his heirs, 
representatives, and assigns for ever, upon trust, that they the said 
trustees and the survivors and survivor of them or the heira, executors, 
and representatives of the survivor, do and shall stand and be seized of the 
gaid family dwelling-house and premises with the appurtenances upon trust 
to hold and enjoy the same for and as the permanent residence of the 
said deities and of my said wife and my three widow daughters-in- 
law for and during the term of their natural lives, and of my song 
Radhika Persaud Dutt and Rajendernath Dutt, and of ‘my grandsen 
Nillambur Dutt, and their and each of their familes and descendants in 
manner following,—that is to say, that the trustees or trustee for the 
time being shall and will employ such portions of the said: family 
dwelling-house for the performance of the . daily apd periodical 


` 
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worship of the said four ancestral deities, and for the performance of 
the annual pujas as have been hitherto used for such purposes. 

(After making provision for the residence of the various 
members of his family in the portions of the house hitherto 
occupied by them, the testator continued) :— 

And my said trustees and trustee for the time being shall and 
will let out’ auch’ portions of the said family “dwelling-house as used 
toe let by’ me, and also the said paithakkana house and land on 
the banks of the river, and out of the rents, issues, and profits thereof 
psy the ground rent and assessment, and all other taxes and imposi- 
tions in respect thereof, and also all the expenses of repairing the 
same, and-all the expenses incidental to the collection of such rent, 
and employ and appropriate the clear rent, produce, and profits thereof 
in and towards the performance of the daily and periodical worship of 
the said deities, and for the performance of the above-mentioned pujas ; 
and the surplus (if any) which shall remain after defraying all the 
expenses above-mentioned shall be divided by and between my sons and 
grandson, and their and his heirs and representatives in equal shares : 
and I do hereby appoint my said wife Sremutty Soorjeemonee Dossee and 
my sons Radhika Persaud Dutt and Rajendernath Dutt, and my grandson 
Nillambar Dutt, or the sons of my sons who may have died before 
_me, and their and his respective male descendants in the strict male line, 
to be the sebaits of the said deities, after my death to perform the 
daily and periodical worship of the said ‘deities, and to perform the 
several pujas hereinbefore-mentioned ; and I do hereby declare that 
when and sgo often as any of my trustees above-named shall die in the 
office of trustee under this my will, I hereby nominate and appoint any 
other male member or members in the strict male line of my family 
who may be then adult to be a new trustee or trustees to supply such 
vacancy or vacancies, and that every such new trustee or trustees shall 
have and may exercise all the powers and authorities contained in this 
my will as effectually and inthe same manner to all intents and 
purposes as if he or they had been named herein. And I do hereby 
expressly declare that no male issue as aforesaid of any of the said sebaits 
or sebait during the lifetime of their or his father, but shall, on the 
“death of such father sebait, succeed to and represent him or them in the 
worship, but thatin case any sebait of the worship hereby appointed 
shall die without leaving male issue, or leaving such, shall die without 
leaving any descendants in‘the strict male line as aforesaid, the worship 
of such of hem’ shall devolve and be performed by the said survivors 
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_ 1875 of them, my said son, and grandson and their and his descendants in the 
Promorno strict male line as aforesaid for ever ; and I expressly will and declare 

Does that no one whosoever shall bave any power or authority to make a 
qs partition or division of, or to mortgage, transfer, make gift of, or make 
Dorr. over, or sell, alien, or otherwise dispose of or incumber the said family 


dwelling-house and the baithakhana buti and premises, or any part 
thereof reapectively, or the gold and silver jewels or ornaments of the 
deities and other furniture used and appropriated for the daily end 
periodical worship, and festivals of the said deities, and for the said 
pujas, and thatthe same shall not, nor shall any part thereof, be 
liable to be seized, attached or sold for the debts, engagements or any 
liabilities of any one whomsoever, but the same shali be and remain 
all along wholly and absolutely free and unincumbered, and be considered 
debuttar property appropriated for the use and permanent residence 
of the said deities and of the, sebaits thereof, and as and for the 
permanent provision for the seba or worship of the said deities, and 
for the permanent residence of the sebaits, and my family and descend- 
ants as hereinbefore mentioned, and the legal estate in the said family 
dwelling house and land with the premises and appurtenances shall 
remain vested in the trustees or trustee for the time being upon and 
subject to the trasts aforesaid and not otherwise.” 

By a codicil to his will the testator bequeathed (among other 
legacies) the sum of Rs. 1,000 to his executors upon trust to pay 
and expend the same for the marriage expenses of the plaintiff, 
his daughter Promotho Dossee. The will and codicil were 
duly proved by the executors, against whom the present 
suit was brought to recover the legacy bequeathed in the 
codicil. 3 : 

The plaint prayed that the will should be construed; that the 
defendants should be ordered to pay the amount of the legacy, 
or if they did not admit sufficient assets of the testator’s estate 
to enable them to do so, that an account should be taken, and 
if on taking such account it was found there were not sufficient 
fands to pay the legacy, that a sufficient portion of the real 
estate should be sold for that purpose. ° 

The defendants admitted the legacy was due, and that they 
were liable to pay it, but alleged that they had not sufficient 
assets of the testator to enable them to do so. 

The only material question was whether the Ss of the 
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will containing the dedication of the property were not void ds 
tending to create a perpetuity. 


Mr. Kennedy and Mr. Piffard for the plaintiff. 
Mr. Macrae (Mr. Branson with him) for the defendants. 


It was contended for the plaintiff that the will, as far as it 
proyided for a dedication to the idols, and as far as it restrained 
glienation of the property, was void and inoperative; and that 
the defendants, therefore, as heirs and legal representatives of 
the testator had power to sell a portion of the property sufficient 
to pay legacies bequeathed in the will. 

For the defendants it was admitted that the devise to the idols 
was bad; but they submitted that some provision must be made 
for the expense of maintaining and for the worship of the idols. 


MAOPHERSON, J., was of opinion that the will, except with 
regard to the legacies, was bad as tending to create a perpetuity, 


` and as not being a real dedication to the idols, and accordingly 


» 


made the following decree :— 

That the devise of the property to trustees for ever for the 
worship and residence of the idols, and of the sebaits thereof, 
and for the residence of the male descendants of the testator 
for ever, is ineffectual and void, as being in fact a settlement 
on his male descendants for ever, and for their use, and not 
a real dedication for the worship of the idols; that the testator 
died intestate in respect of the said property ; that (by consent) 
an account of the debts and legacies be taken by the Registrar ; 
that the house No. 124—26, Manick Bose’s Lane, be sold by 
the Registrar for payment of the costs when taxed, and the 
debts and legacies of the testator; that the idols be kept in 
No. 124, Durmahatta Street, and that the income derivable 
from that house and land be applied towards the expenses of 
the worship of the idols, and that the costs of the suit be paid 
‘out of the estate. 


Attorney for the Plaintiff: Baboo W. C. Bonnerjee. 
Attorney for the Defendants: Baboo P. N. Ghose. 
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Before Sir Richard Couch, Ki., Chief Justice, and Mr. Justice Pontifex. 
C. FORNARO anp axormme v. RAMNARAIN SOOKDEB. 


Small Cause Court—Reference to High Court—Deposit of Security for 
Costs—Act XXVI of 1864, 8. 8. 


A 'oase should not be referred to the High Court by 'a Judge of the Small 
Cause Oourt, until security has been deposited in accordance ‘with s. 8,: 
Act XXVI of 1864, by the party against whom the judgment has been given. 
If such party do not deposit the security “forthwith” he must be taken to 
submit,to the judgment of the Small Cause Court. 

When, however, a case was sent up without security for coats being deposited, 
and before the case was heard, the plaintiffs tendered a sum as security, 


` which the Judge refused to accept as being too late, the High Oourt, on the 
“gum being deposited, and it appearing that the defendant would not be 


prejudiced by such a course, allowed the case to be heard. 


CAszE stated for the opinion of the High Court by the first 
Judge of the Calcutta Small Cause Court, under s. 7, Act 
XXVI of 1864. 

This was a suit for Rs. 1,000, as compensation for loss caused 
by a breach of warranty in acontract. The learned Judge 
gave judgment dismissing the suit contingent on the opinion 
of the High Court on several questions referred at the request 
of the plaintiff. The judgment of the Small Cause Court was 
given in July 1874, and was sent up to the High Court with a 
note appended by the Judge, that “ no costs of reference have 
been paid into this Court as security under s. 8, Act XXVI of 
1864.” On 16th December the plaintiff tendered a sum as the 
security for costs, but the Judge refused to accept it on the 
ground that it was offered too late. The following certificate of 
the tender and of his refusal was sent up to the High Court by 
the Judge on 17th December. 

“TI certify that the plaintiffs tendered yesterday the sum of 
Re. 230 as security for costs of reference in the case of Fornéro 
v. Ramnarain Sookdeb, and that I refused to accept the same 
as being offered too late. I give this certificate because, in 
the year 1869, in the case of Clarke v, Agra Bank(1),. an 

' (1) Unreported. 5 
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opinion was hesitatingly expressed by. Phear, J., that the 
deposit. of security for costs was not, a, condition precedent to 
this Court’s granting a reference, but there have subsequently, 
viz., in the cases of Rajkumar Paramanik v. Stewart (1), 
and Dissent v. The Justices of Calcutta (2), been contrary deci- 
sions by the High Court, from which it would appear that that 
Court is finally of opinion that it has no jurisdiction on a refer- 
ence, until after the. conditions stated in s. 8 of Act XXVI of 
1864 have been first complied with, 'and because it has always 
seemed to me that' the effect of the word ‘forthwith’ was to 
render the prior deposit of security- for costs imperative, and it 
would save the time of both Courts if it were distinctly ruled 
that, under such circumstances, it should not be referred.” 

_At the. hearing the question arose whether the case was 
properly before the Court. $ S 


Mr. Macrae for the plaintiff.—The non-deposit of the security 
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for costsin accordance with s. 8, Act XXVI of 1864, might be _ 


a reason why the Judge should not send up the case to the High 
Court, but when, as here, he has sent up the case, and it is 
in other respects properly before the Court, the mere non- 
deposit is no ground why it should not be heard and disposed 
of. No ‘definite time was ever fixed for depositing security 
for costs; see Rajkumar Paramanik v.’ Stewart (1) and 
Dissent v. The Justices of Calcutta (2). The defendants now 
appear, and by doing so ‘waive any question of the jurisdiction 
of the Court to hear the case. Act X XVI of 1864 does not take 
away the jurisdiction of the High Court to hear the case, or the. 
power of the Judge to reserve a question, if the security is not 
deposited “forthwith” [Ponrrrex, J.—Although s. 7 says 
the Judge shall reserve the question, it does not say he shall 
send it up.] But having sent it up, and security being now 
ready, will the Court refuse to hear the reference? [Covou, 
C.J.—You are in fact appearing without having given security. ] 
Because our offer of security was refused: that may have been 
„a reason for the Judge’s not sending up the case, but the case 
being here, is it a reason for the’ Court refusing to hear it? 


© (1) 5 B. L.B,-App., 23. (2) 5 B. L. Rọ, App, 24. 
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. Mr. Branson for the defendant.—The plaintiffs omission to 


Fonirano deposit the security for costs necessary before the case could be 
RanewAnars sent up, gives ground for the inference that he submitted to 
EDEB. 


the judgment of the Small Cause Court, The Judge had 
no power to send up the case unless security was deposited, 
and as he has done so, it is not properly before the Court. 
The word “forthwith” in s. 8, Act XXVI of 1864, must 
mean within a reasonable time. Here the delay is fhost 
unreasonable. ‘ 


Covou, C.J. (PONTIFEX, J., concurring).—This case is 
referred to this Court under the provisions of the 7th and 8th ~ 
sections of Act XXVI of 1864. The 7th section obliges the 
Small Cause Court, in a suit of an amount exceeding Rs. 600, 
to reserve for the opinion ôf the High Court any question of 
law or equity, or any question as to the admission or rejection of 
any evidence as to which the Court shall entertain any doubt, or 
which they shall be requested by either party to the suit to 
reserve; aud the 8th section provides that when judgment is given 
contingent upon the opinion of the High Court, the party 
against whom jadgment is given shall, unless willing to submit 
to such judgment “forthwith” give security for the costs of the 
reference, and for the amount of the judgment. It was, I think, 
clearly the intention of the Legislature that the case should not 
be sent to this Court until the party against whom judgment 
was given had given the security here mentioned.‘ Unless he 
did so, he was to be taken as submitting to the judgment, and it 
was the duty of the Small Cause Court, before sending the case 
to this Court, to see that the security was given. 

An the present instance this was not done. The First J udge 
of the Small Cause Court states the case, and causes it to be 
sent to this Court,,appending to ita note that no costs of 
reference had been paid into his Court as security under s. 8 
of Act XX VI of 1864. What was his object in making this note 
is not clear. Whether he intended, as possibly he did from what 
appears in the certificate that he afterwards gave, to have it’ 
decided by this Court, what was the effect of not giving the secu- 
rity, there being, as he thought, some conflict of gpinion, or to 
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call the attention of this Court to the fact, that security had nòt 

been given, so that proper measures might be taken to enforce 

its being given, is not quite apparent. But he ought, instead of 

sending the case in this manner, to have kept it until the security 

was given, and if it was not given within » time which came 

within the definition of the word “ forthwith,” he ought not to 
. have sent up the case. 

Ás I have already said, instead of doing that the Judge of 
the Small Cause Court has sent the case‘to this Court. And 
we have also received from him a certificate that the plaintiffs, 
on the 16th of December, tendered Rs. 230 as a security for 
the costs of the reference, and that he refused to accept it as 
` being ‘offered too late. ; 

Having sent the case to us, I am not certain that he had power 
to. accept the security, even if he had thought fit to do so, and 
that he had not by his conduct placed the matter in the hands 
of this Court, By sending the case, as he did, the plaintiffs 
may have been prejudiced, aud led to suppose that it 
would be sufficient if they gave the security at any time; 
that the Judge of the Small Cause Court had shown that the 
direction that the security should be given was not to be insisted 
upon. From what he had done, it might be inferred that the 
plaintiffs did not submit to the judgment, and that the case was 
to be determined by the opinion of this Court. And this went 
on for a considerable time until apparently it came to be under- 
stood by the plaintiffs, or their advisers, that the security had 
not been given, and that ‘there was thus a difficulty in the way 
of the case being heard, when they immediately offered the 
money. If the security be given now, the defendants will 
not be prejudiced by the delay. They will be in the same 
position as regards the having security ‘for the costs as they 
would have been in if it had been first given. If there should 
be any question of allowance of interest or as to costs, we can 

` take into consideration the delay which there has been in the 
plaintiffs giving security. On looking atthe manner in which 
this case has been dealt with by the Judge of the Small Cause 

Court, we thought that it was a case in which we might allow 

the plaintifis*to appear, and argue the case upon the security 
; l . r 26 
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being now given which was done to the satisfaction of the 
defendant’s Counsel. 

(The Court then proceeded to consider the questions referred, 
and gave its opinion in favor of the defendant, and continued.) 

The defendants are entitled to the judgment which has been 
given by the Judge of the Small Cause Court; that judgment 
will stand, and the defendants will have the costs of reserving 
the question and the costs consequent thereon. The sum 
deposited will be retained to satisfy them. 


Attorney for the plaintiffs : Mr. Hechle. 
Attorneys for the defendant: Messrs. Swinhoe, Law, and Co. 


[THSTAMENTARY AND INTESTATE.] 
Before Mr. Justice Pontifex. 
In tHe Goons or JOYMONEY DOSSEE, DECBASHD. 


Court Fees Act (VII of 1870), Sched. i cl. 11—Lettere of Administration— .- 
Estate of Hindu in hands of deceased Daughter's Representatives—Trust 
Property. i 
On the death of a Hindu lady who had succeeded to her father’s property for 

the estate of a Hindu daughter, it appeared that certain Government promis- 
sory notes which formed a portion of the father’s property, were then standing 
in her own name. On an application by the sons for letters of administration 
to her estate, Held that, on her death, the grandfather's estate became in the 
hands of her representatives trust property in respect of which no daty was 
payable under the Court Fees Act. 


Hesra Larr MuLLicg, a Hindu, died intestate, possessed of 
considerable property, both moveable and immoveable, a large 
portion of which consisted of Government securities; and leaving 
him surviving as his sole heiress a daughter Joymoney Dossee. 
Joymoney took possession of her father’s property for the estate 
of a Hindu danghter; and subsequently died intestate, leaving 
her husband, four daughters, and two sons, Hurry Doss Dutt and 
Singhee Churn Dutt, her surviving. Upon her death, her sons 
applied for letters of administration to her estate. In their appli- 
cation they stated that the whole of the Government securities 
which had been part of the estate’ of Heera Lall Mullick, stood ` 


, 


VOL. XIV.] HIGH COURT. 


at Joymoney’s death in her name ; that they, as the sole heirs and 
legal personal representatives of their grandfather, became, on 
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their mother’s death, entitled to his estate;—but that they were Jormoruy 


unable to transfer the Government promissory notes which stood 


in the name of Joymoney into their own names, or to otherwise ` 


deal with them as the rightful owners thereof on the termination 
of Joymoney’s life-interest as a Hindu daughter, or to obtain 
payment of the rents and profits accrued or to accrue on the 
immoveable property. They also stated that Joymoney left 
certain stridhan, of which they, as her sous and heirs, had already 
obtained possession. They, accordingly, applied for letters of 
administration to Joymoney’s estate limited to the purposes 
above-mentioned, and prayed that, under the circumstances 
stated in their application, such administration might be granted 
to them on their entering into a* security bond for a nominal 
amount only. =: 

Mr. Woodroffe in support of the application.—On Joymoney’s 
death the estate of Heera Lall Mullick must be treated as trust 
ptoperty in the hands of her representatives; the applicants are, 
therefore, entitled to administration on furnishing nominal secu- 


`- rity. Originally, the law under the Court Fees Act was that an 


ad valorem fee was payable in respect of property which the de- 
ceased was possessed of or entitled to—In the Goods of George(1); 
the law in fact was the same as the English law aslaid down 
in Drake v. Attorney-General (2). Subsequently, the term 
“property,” in cls. 11 & 12 of ached. i of the Act, was declared ta 
include not only property to which the deceased was beneficially 
entitled, but also all property which stood in his name as trustee, 
or of which he was possessed benami for others—Jn the Goods of 
Beresford (3). Then the Government of India laid down that 
neither probate nor administration stamp was payable in respect 
of property to which the deceased was entitled as trustee, and 
not beneficially ; see the Financial Resolution No. 2004, of the 
Mth July 1871 (4). In order to ascertain the value of property 
under mortgage or other incumbrances for the purpose of 
ad valorem duty, the value of the property less the mortgage is to 


(1) 6 B. L. R., App., 138, (8) 7 B. L. R., 57 
(2) 10 Cl. & Fin., 267. (4) Gazette of India for 1871, Pt, i., 526. 


Dosser. 
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Ciems ba ascertained—Zn the Goods of Innes (1). Where there are two 
ee me. brothers, „Hindus, joint in estate, and the joint property stands in 
ow the name of one A, but belongs to A and B in equal shares, and 

oaet. |: 


A dies; leaving B his surviving brother, his heir and personal repre- 
sentative, B is entitled to an order for letters of administration of 
the estate and effects of A on payment of the ad valorem duty on 
A’s moiety ; B’s half share in the property held by A being 
treated as trust property—ZIn the Goods of Brindabun Ghose ¥2). 
That case is very similar to the present one;here, the applicants 
are absolutely entitled to the estate left by Heera Lall Mullick, 

and Joymoney’s representatives are, as regards the applioants, 
‘only trustees of it, The Government will not issue a Government 
promissory note carrying on the face of it notice of a trust, 
and upon payment'of interest such payment must be endorsed 
on the back of the note—Monmohinee Debi v. Secretary of 
State (3). The Loan Office has made a-rule under which it 
refuses to recognize the applicants as the representatives of Heera 
Lall Mullick, unless they obtain letters of administration (4). 


Cur adv. vult. 


Subsequently an order, of which the following isthe material 
portion, was made by 


Ponvirex, J.—This Court doth declare that the estate and 
effects to which"the said Sreemutty Joymoney Dossee, deceased, 
had, during ‘hér life, ‘been entitled for the estate of a Hindu 
daughter, became and were on her death in the hands of her re- 

l presentatives trust property, in respect of which no duty was or 
is payable under the provisions of the Court Fees Act by the 
persons entitled to administer to her, the said deceased’s, estate 
and effects. 


~ Attorneys for the applicants: Messrs. Beeby and Rutter. 


(1) 8 B. L. R., App., 43 petent Court before the can be 
y 


(2) 11 B.L. R., App., 39. 

(3) 13 B. L.R., 359; see pp. 362, 363. 

(4) The rule referred to,is in the 
following terms :—“ That representa- 
’ tivesof the estates of deceased persons 
are ordinarily required, in'the first in- 
stance, to establish title through a com- 


recognized by the Lorn Department, 
either by probate or letters of adminis- 
tration obtnined through the Supreme 
Court, if the estate be under its-juris- 
diction ; or if otherwise, by a certificate 
of administration under Act XXVII of 
1860.” o 
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MUDDUN THAKOOR (owe or rau Derenpants) v. KANTOO 
LALL axo OTHERS (PLAYNTIFES). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Hindu Law—Mithila— Son's Interest in ancestral Estate. 


Ancestral property which descends to a father under the Mithila law is not 
exempted from liability to pay hig debts because a son is born to him. Such 
exemption can only be pleaded whén the nature of the debts incurred by the 
father is such as would free the son from the usual obligation of discharging his 
father's debts out of the ancestral estate. 

A decree, properly obtained against the father, can be executed by sale of 
such ancestral estate, and the interest of the sons as well as of the fathers will 
be bound by it. A purchaser at such sale is not bound to inquire into the 
circumstances under which the decree was made. ` 


"APPEALS from a decision of the High Court of Calcutta 
(Kemp and E. Jackson, JJ. ,) dated 16th April 1868, varying 
a decision of the Principal Sudder Ameen of Bhagulpore, 
dated'the 21st December 1866. ; l 
` The facts were as follows:—One Kunhya Lall, a Hindu, 
subject to the Mithila law, died in 1842, leaving certain self- 
acquired property, consisting of a talook Nawalgawan and 
Akha Amanat Sarkar in Pergunna Chayen, a 5-anna share 
in Kismut Rajpore and Alinuggur, and two Mauzas Anundpore 


* Present: —Sin J. W. CoLVILE, Ste B. Peacock, Sir M., E. Suira, Sie 
e R. P. CoLLIER, AnD Sie L, Pgex. 


\ 
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Bie Apote and Pall Layadut. He left him surviving two 
| QRDHAREE SONS. AJ hig joint heirs, according to Hindu law, Bhikaree Lall 
| Lanre, > 
and Bujrung Sahye, the latter being a minor at the time of 
Kawtoo I his father’s death, On the death of Kunhya Lall, his son 
Movoos Bhikaree Lall became and continued to act as, manager of the 
Kanroo Larr Joint family, and his name, both in his own right and as guardian 
of Bujrung, was, on 25th February 1843, entered in the Collec- 
tor’s books in the place of Kunhya Lall in respect of the prop®rty. 
Bhikaree Lall had only one son who survived, viz, Kantoo 
Lall who was born according to the defendant’s account in 1844, 
and according to the plaintiff’s in 1848. Bujrung had one 
.son, Mahabeer Persad, born in November 1858. 

Kunbya Lall died considerably indebted, and, after his death, 
considerable expenditure was incurred at various times by 
Bhikareo Lall for his father’s shraddh, and the shraddh of his 
mother and other members of the family and for other family 
ceremonies; and in order to defray these expenses, large sums 
were from time to time borrowed from various persons by. 
Bhikaree Lall. Among other transactions, he gave a bond, on 
24th February 1851, to secure the sum of Rs. 1,100 borrowed 
from one Matee Sahu. 

On 14th January 1856, one of the creditors, Byjnath C Chucker- 
butty, obtained a decree against Bhikaree Lall on a bond for 
Rs. 500 with interest and costs, and in execution thereof 
attached the dwelling-house of the. joint family: and, in order 
to stay the sale and to pay the other debts contracted as before- 
mentioned, Bhikaree Lall, as manager of the joint family, as 
guardian of Kantoo Lall, and with the concurrence of Bujrung, 
executed a deed of sale of talooks Nawalgawau and Akha 
Amanat Sarkar to Girdharee Lall and Runjeet Panday, on 
28th July 1856, for the sum of Rs. 5,750 which was expended in 
paying off Byjnath’s decree, and in paying the revenue due 
on the ancestral estate. 

In February 1855, about three years previous to the birth 
of Mahabeer Persad, Bhikaree Lall and Bujrung Sahye mort- 
gaged the 5-anna share in Kismut Rajpore, and Alinuggur 
and the two Mauzas Anundpore Manickpore and Pall Layadut, 
to secure the sum of Rs. 3,640 for which the moutgagors gave 
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a joint bond. In execution of a decree obtained in a suitdn 1874 
this bond, these lands were, on 6th September 1868, also before GIapE ati 
the birth of Mahabeer Persad, sold by auction under Act Pate: wuts 
IV of 1846, and purchased by one Muddun Chand Dass whose , mete 
name was registered as proprietor. Subsequently, the Govern-  Tuaxoor 
ment revenue in the estate having fallen into arrear, these Kanto LALL. 
lands were sold under Act XI of 1859 in two parcels on 28th 
March and 8th June 1860, and purchased by one Muddun 
Thakoor who was thereupon put in possession. 
Other alienations of portions of the property were made 
at various times by the two brothers Bhikaree and Bujrung. 
* On 19th March 1866, Kantoo Lall and Doolaroo Koonwaree 
‘(as mother and guardian of Mahabeer Persad), in order to raise 
the costs necessary for bringing the present suit, sold to Mussa- 
mut Gora Sahun, a 4-anna undivided share of the whole of 
the property with the family dwelling-house for Rs. 5,000. 
The present suit was instituted in the Court of the Principal 
Sudder Ameen of Bhagulpore on 13th April 1866 Dy Kantoo Lall, 
Mussamut Doolaroo Koonwaree (on behalf of Mahabeer Persad) 
and Mussamut Gora Sahun, against Girdharee Lall, Runjeet 
Panday, Matee Sahun, Muddun Thakoor, Bhikaree Lall and his 
brother Bujrung Sahye and fourteen other defendants, in order to 
obtain, from the several defendants, other than Bhikaree Lall 
and Bujrung Sahye, possession óf a certain undivided share in 
the several parcels of land which had been at different times and 
under different circumstances, as before stated, sold by the said 
Bhikaree Lall and Bujrung Sahye to their co-defendants. One 
Gunesh Sahu was subsequently made a- co-plaintiff in the 
suit upon a statement that Mussamut Gora Sahun was, as such 
purchaser of a 4-anna share as aforesaid, merely his nominee 
and benami for him. 
The plaint contained charges to the effect that the said sale 
‘was made to pay debts incurred by Bhikaree Lall and Bujrung 
' Sohye through extravagance and immorality, and to provide 
funds for like purposes, and to defraud Kantoo Lall and 
Mahabeer Persad of their rights in the property as sons. 
The defendants, Girdharee Lall and Runjeet Panday, on the 
other hand,anaintained, first, that the said Mahabeer Persad was 
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1874 unborn at the time of sale, aud therefore, under any circum- 

GinpiacKe stances, could not be entitled to claim any right or to sue; and 

eee secondly, that, if the other sons had any rights under the Mithila 

——  sShasters in the property, the fathers were not guilty of extra- 

i verte vagance or immorality, and that the sale was not made to supply 

Kanroo Lars. Meaus for those purposes, but was made under urgent necessity 

to satisfy the said decree and execution, and other debts and 

liabilities of the joint family, and that some of such other debts 

had: been contracted to enable the said fathers to purchase other 

lands for the joint family which were added to the ancestral 

estate, and were in fact claimed as part of such estate by the 

plaintiffs, while others of those debts were contracted in order 

that those two persons, as heads of the joint family, might be 

able to perform in a proper manner the funeral rites and marriage 

and other ceremonies of the various members of the said 

joint family, and also to defray other expenses necessary for the 

support and requirements and comfort of the said joint family, 

among which l£tter was especially mentioned the payment of 
Government revenue. 

On the 31st December 1866, the Principal Sudder Ameen of 
Bhagulpore found and decided that the charges of extravagance 
and immorality made by the plaintiffs had not been proved ; that 
the sale to the defendants, Girdharee Lall and Runjeet Sing, was 
made, and part of the purchase-money actually applied, in order 
to satisfy the decree obtained by Byjnath ; that the greatest por- 
tion of the purchase-money had been clearly shown to have been 
expended on purposes which must be considered as originating 
in a legal necessity ; and that the sale was therefore valid and 
binding on all the members of the said joint family. 

On appeal by the plaintiffs, the High Court, on 16th April 1868, 
held that under the Mithila law a son had, even in his 
father’s lifetime, an ownership in property which had descended 
from the grandfather, and, proceeding to consider the nature of 
such ownership, stated that there was no “direct clause in 
the Vivada Chintamani which allows a son to force his father 
to a partition of ancestral property in his father’s lifetime,” and 
that as to certain property, the father was his own master and 
could act as he pleased; it then continued :— . 
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“ As regards ancestral landed property he does not possess the same 
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right, because the son has an ownership in such property. For the Gmpuanen 


purposes of this suit, however, it is necessary also to determine at 


ALL 


ve 


what time the ownership of the son commences, whether at his birth, Kantoo Lani 


or after a partition has been made, either with the consent of the father 
or against his consent. The Vivada Chintamani not laying down any 
rule upon the point, we must decide this point also on the Mitakshara, 
and there it is laid down that the ownership accrues on the sons birth, 
and that the son and father are joint owners in such property from the 
sons birth ; and it has been held by several Benches of this Courts 
after some difference of opinion, that the son can compel his father to 
divide such property whenever he pleases. Applying these principles 
to this case, the sons may, we think, be considered in this case to be 
suing to obtain their share of their grandfather’s property. The fathers 
are parties to the suit as the defendants, though, as they have alienated 
the estates, they do not oppose the sons. However repugnant at first 
sight it may sppear to priociples of justice and equity that the sons 
should be allowed to recover landed estates which the fathers have sold, 
still if the right of the father to sell any portion of suc™® estate can be 
questioned under the law, and the right of the son to a portion of auch 


` estate is clear under that law, the sons must recover.” 


On the merits of the case, the High Court was of opinion that 
there was no sufficientzevidence that the money for which the 
estates were sold was expended for immoral purposes, but that 
there was “no evidence to show that the fathers required to 
raise money for any pressing necessity for the benefit of the 
family ;” that it was admitted that the sales of all such estates as 


- were sold by either father previous to the birth of his son were 


valid and good, and it held that as to the lands in Nawalgawan 
and Akha purchased by Girdharee Lall and Runjeet Panday on 
the 19th July 1856, no claim on the part of Mahabeer Persad 
could be held valid, the purchase being before his birth; but 
that as to the share of Bhikaree Lall, although some small por- 
tion of the debt was incurred on account of payment of Gov- 
ernment revénue, the greater portion was to pay off loans, and 
therefore there was not a sufficient necessity shown for the sale, 
and the- plaintiff, Kantoo Lall, could recover to the extent of 
4 annas, viz., one-half of his father’s share. 

Girdharea Lall and Runjeet Panday were ordered to pay their 
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1874 own costs, but’ not any part ‘of those of the > plaids i nor any- 
nF thing by way of mesne profits. 
m From this decision, the defendants, Girdharee Lall and Ranjeet 
anoo Lari, 
Paa Panday, appealed to Her Majesty i in Council. 
THAKooE The second appeal was by Muddun Thakoor,. the fourth’ 
Kantoo Lart. defendant in the suit, which, so far as this defendant was con- 
i cerned, was based upon allegations and charges on the part of the 
plaintiffs to the effect that the mortgage to him was made i in “order 
to raise money to enable the two fathers of the principal plaint- 
iffa to live in extravagance and immorality, and so -to defraud 
Kantoo Lall and Mahabeer Persad. of their alleged rights’ or 
interest in, the lands, as their sons and heirs; and that’ the 
money raised was actually spent in reckless extravagance and 
immorality. ` It was also alleged that Muddua Chand Dass was 
' in respect of thefirst purchase benami for Muddun Thakoor, 
and that the ‘payment of the revenue had been withheld in 
order: to obtain a title under the Government sale. 

‘The contefftions raised by the defendant Muddun’ Thakoor 
were substantially the same as those raised by the defendants 
Girdharee Lall and Runjeet Panday; but in addition thereto he 

urged, first, thatthe onus lay upon the plaintiffs to prove express- 
ly that the debt had been contracted for an immoral purpose, as 
chargedintheplaint; and, secondly, that under any circumstances, 
Muddun Chand Dass having bought for his own private benefit, 
and the Government sale having been for arrears of Government 
revenue, he, Muddun Thakoor, had acquired a good title to the 
lands as purchaser thereat. The Principal Sudder Ameen decided 
adversely to the plaintiffs'as: before stated, but the High Court 
reversed that decision so far at least as regards the lands the 
subject of this appeal, holding that the alienation. to Mudduu 
Thakoor was not justified as ‘against Kantoo Lall. 

The Morad Maddan Thakoor, oppad to Her Mesiya in 
Council. 


= . 


The bie appeals’ were heard together. 


Mr. Leith, Q.C., and Mr. C. W. Arathoon, for the Geri 
in both appeals, contended that there was sufficient necessity for 
the sale, since at that time the family dwelling-hoase had been 
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seized. .As fox the original imprudence in incurring he debt; 
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the appellants had nothing to do with that, they having ascer- Grgpmanne l 


tained the existence of a real pressure on the- part of the judg-: 
ment-creditor—Gobind Monee Dossee v: Sham Loll B 'ysack (1). 


as 


Muppox 


Besides, the money was applied to redeem the family-house and Taanoon 
‘to repay money which had been expended. in the purchase of Karto Lini 


land. If- such a transaction is invalid under Mithila law, it 

wou follow .thatithe power’ of alienating land can hardly 

ever exist under that-.system’; they referred to Vivada Chinta- 

mani (ed. 1863), pp. 224 and 229; the Mitakshara, c. i, s. 1, 
vv. 22 and 273 and Hunoomanpersaud . Kanday v. Mussamut 

Pee ‘Munraj Koonweree (2). ` 

| The father may sometimes alienate his own share without the 


consent of the-son, and-in Madras his individual share may be 
seized in execution... The son's- right is only inchoate till his: 


father’s civil.or natural death. . The father cannot bind more than 
his own share except under circumstances which entitle him to act 
as manager of the family. They referred to 1 StMmge’s Hindu 
Law, 2nd ed.; pp. 19, 176, 177, and 184, ‘and to Mussamut 
Junnuk’ Kishoree Koonwur v. Rughoonundun Sing (3). 

--A-bond Jide purchaser, is. not bound to show an absolute neces- 
sity for the sale—Bisambhur Naik v. Sudasheeb Mohapattur (4), 
Jugdel Narain Suhaye v. Lalla Ram Prokash (6), and Mussamut 
Bhéosun Koer'v. ` Sahebzadee (6).. ` ; 


: “The respondents did not ape. 
! The judgment of their LoRDSHIPS was delivered by 


| Sir B. PEACOCK. This i is a suit hourk by Baboo Kantoo 
Lal „the son of Bhikaree Lall, and by Mussamut Doolaroo 
Koonwaree on behalf of Mahabeer Persad, the minor son of Lala 
Bujrung -Sahye, the said Kantoo Lall and Mahabeer Persad 


being grandsons of Moonshee Kunhya Lall,:deceased, against a- 


number of different defendants, who.are wholly unconnected 
with each other, to recover possession from. them ‘of -certain 
“() W. R. Jan. to July, 1864, 153. (4) 1 W. B., 96.. 
(2) 6 Moore's I. A3 '393. l (8Y 2 W. R 292. 

(8) S. D. A. Rep.:(1861), 213, see p.220,- (6) 6 W. R., 149, 
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1874 portions of land which belonged to the ancestral estate. The 
ees first appeal arises out of the suit so far as it related to the first 
a set of defendants, Baboo Girdharee Lall and Runjeet Panday, 
— ` torecover possession of Talooka Nawalgawan and Akha Amanat 
batted Sarkar in Pergunna Chayen, and to set aside a deed of sale 
Kaxroo Larr, Which was executed by the fathers of the two plaintiffs, dated 
the 28th July 1856. The fathers are both made defendants 
in the suit; and it is stated by one of the witnesses, “and 
is probably the fact, that Bhikaree Lall,-the father of Kantoo 
Lall, is in reality the person carrying on the suit. The suit 
was brought to set aside the deed of sale executed by the two 
fathers, and to recover possession of the whole property,—not 
the particular shares of the sons, even if the sons could be said 
in a case like the present to have had distinct and separate 
shares. The Principal Sudder Ameen dismissed the suit. The 
High Court set aside that decision, and awarded to the plaintiff, 
Kantoo Lall, one-half of his father’s share,—that is, one-half 
of an 8-anna4%hare; but as to the other plaintiff, Mahabeer 
Persad, the minor son of Bujrung Sahye, they held that he 
was not entitled to recover, inasmuch as he was not born at the 
time when the deed of sale was executed. In respect of that 
portion of the decision, no appeal has been preferred. 

The property is situated in the Mithila district, and is 
governed by the Mithila law,. which is very similar to the law 
administered under the Mitakshara. With reference to the 
Mitakshara upon this point, it may be well to read a portion 
of the jadgment which was delivered by Lord Westbury in the 


case of Appovier v. Rama Subba Aiyan (1) before the Judicial , 


Committee. He says:—‘ According to the true notion of an 
undivided family in Hindu law, no individual member of that 
family, whilst it remains undivided, can predicate of the joint 
and undivided property that he, that particular member, has 
a certain definite share. No individual member of an un- 
divided family could go to the place of the receipt of rent, and 
claim to take from the collector or receiver of the rents a 
certain definite share. The proceeds of undivided property 
must be brought, according to the theory of an undivided family, 


(1) 11 Moore's I. A, 75, at p. 89.. ° 
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to the common chest or purse, and then dealt with according to 1874 
the modes of enjoyment of the members of an undivided family, @rpmsnex 
But when the members of an undivided family agree among kane La 
. TOO LL, 
themselves with regard to particular property, that it shall Tei 
thenceforth be the subject of ownership in certain defined shares, Tusxoor 
then the character of undivided property and joint enjoyment Kawroo Lar. 
is taken away. from the subject-matter so agreed~to be dealt 
wit; and in the estate each member has thenceforth a definite 
and certain share, which he may claim the right to receive and 
to enjoy in severalty, although the property itself has not been 
, actually severed and divided.” 
It is probable that on account of this case, and on account 
of a decision in the High Court—Sadabart Prasad Sahu v. 
Foolbash Koer (1), this suit was brought by Kantoo Lall and 
Mahabeer Persad, not for the purpose of recovering their res- 
pective shares, because they had no distinct or definite shares 
to recover, but to recover the whole property upon the ground 
‘that the sale by the fathers was void, and thatthe whole pro- 
perty which the fathers had conveyed ought to be brought back 
again to be joint property for the benefit of the whole family. 
It is questionable whether a son can, under the Mitakshara 
law, recover ‘an undivided share of ancestral property sold by 
his father—Rajaram Tewari v. Luchman Prasad (2). But it 
is unnecessary to determine that question in the present case, 
because their Lordships are of opinion that, looking to the cir- 
cumstances of this case, the plaintiff was not entitled to recover 
any portion of the estate as regards the first two defendants. 
It appears that the deed of sale was executed on the 28th 
July 1856. At that time a decree had been obtained against 
Bhikaree Lall at the suit of Byjnath Chuckerbutty, upon a 
bond executed by Bhikaree in his favor, and an execution had 
iesued against him, upon which his “right and share” in the 
dwelling-house belonging to the family had been attached. It 
was, therefére, necessary, to raise money to pay the debt of 
Bhikaree Lall, the father, and to get rid of the execution what- 
ever the effect of it might be. 
. The property descended from Kunhya Lall, who died in the 


(Q)8B.L8,F.B, 81. (2) 4B. L. Ra A; On 118. 
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1874 year 1842. The eldest of the two plaintiffs, Kantoo Lall, was 
Gimpuause not born until 1844, So that, upon the death of Kunhya Lall, 
the property descended to Bhikaree Lall and Bujrung Sahye 
oo. E his two, sons, and they were the only: persons interested 
Tnaxoor in the property at that time. There can be no doubt that, if 
Kanroo Larr, they had contracted a debt at that time, the property which 
descended to them from their ancestor would have been liable 
to pay it. But it is said that they could not sell the Pro- 
perty, because in 1844, before the deed of sale was execu- 
ted, Kantoo Lall was born, and, by reason of his birth under 
the Mithila law, he had acquired an interest in this property. 
Now it is important to’ consider what was the interest which 
Kantoo Lall acquired. Did he gain such an interest in this 
property as prevented it from being liable to pay a debt which 
his father had contracted? If his father had died, and had left 
him as his heir, and the property had come into his hands, 
could he have said that, because this was ancestral property 
which descendg@ to his father from his grandfather, it was 
not liable at all to pay his father’s debts? In the case which 
has been referred to in argument of Hunoomanpersaud Panday 
v. Mussamut Babooee Munraj Koonweree (1), Lord Justice 
Knight Bruce, who delivered the judgment of the Privy 
Council, says at page 421 :—“ Though an estate be ancestral, 
it may be charged for some purposes against the heir for the 
father’s debt by the father, as indeed the case of Oomed Rae 
v. Heera Lall (2) above cited incidentally shows. Unless the. 
debt was of such a nature that it was not the duty of the 
son to pay it, the discharge of it, even though it affected ances- 
tral estate, would still be an act of pious duty in the son. 
By the Hindu law, the freedom of the son from the obliga- 
tion to discharge the father’s debt has respect to the nature of 
the debt, and not to the nature of the estate, whether ances- 
tral or acquired by the créator of the debt.” That is an 
authority to show that ancestral property which descends to a 
father under the Mitakshara law is not exempted from liability 
to pay his debts because s son is born to him. It would be a 
pious duty on the part of the son to pay his father’s debts, and 


(1) 6 Moore’s I. A., 393. _ (2) 68, D. A, N. W. Py 218. 
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Kantoo LALL. 
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it being the pious duty of the son to pay his father’s debts, the i874 
ancestral property, in Which the son as the son of his father GrpRance 
acquires an interest by ‘birth, is ‘liable to the father’s debts. 
The rule’is; as stated by Lord Justice Knight Bruce :—* The ae 
freedom of ‘the son from the obligation to discharge the father’s TaaKoor 
debt has respect to the nature of the debt, and not to the Kawioo Lats 
natgre of the estate, whether ancestral or pei ais by the 
creator of the debt.” 
It'is necessary therefore to see what was-the nature of the 
debt for the payment of which it was necessary tó raise money 
by the, sale of-the property in question. { If the debt of the: fesa i A 
father had been contracted for an immoral purpose, the son . 
might not be under any pious obligation to‘pay it; and he might ` 
possibly object to those estates which had come to the father as, 
ancestral-property being made liable to. the debt. That was | 
“ not the case here. It was not shown that the bond upon which ; 
the decree was obtained was given for an immeal purpose ; it | f 
was a bond given apparently for an advance of ‘money, si 
which an action was brought. d The bond had been substantiated 
in a Court of Justice; there was nothing to show that it was 
given for an ‘immoral purpose ; and the holder recovered. a 
decree upon it. There is no suggestion either that the bond 
or the decree was obtained benami for the benefit of the father, 
- or merely for the purpose of enabling’ the father to sell the 
family property and raise money for his own purpose. There 
is nothing of the sort suggested, and’ nothing proved. On 
the contrary, it was proved, that the purchase-money for the 
estate was paid into the bankers of the fathers, and credit was 
‘given to them with the bankers for ‘the amount, and thatthe 
money was applied partly to pay off the decree, partly to pay 
‘off a balance which was .due from ‘the fathers’ to the bankers, 
and partly to pay Government revenue; and then there was 
‘some small portion of which the application was not accounted 
‘for. But it is not because there wasa small portion which was 
“not accounted for, that the _ 80D, probably at the instigation of 
the father, has a right to turn out the bond Jide purchager who 
gave value for the estate, and’ to recover possession of it with 
mesne profits, This..he is endeavouring to do after the pur- 
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chhser has been in possession for a period of ten years; for the 


GrapaareE purchase was completed in 1856, and the suit was not brought 


v. 
Kantoo A Bann, 


Mopoux 


until 1866, when the son says that the right of action accrued 
to him upon his attaining his majority. Even, if there was no 


rca necessity to rais raise the whale.purchase-money, the sale would not 
Kantoo Laxz, be wholly void. e en ep eee nena 


Wie 


{t appears, therefore, to their Lordships that the plaintiff 

is not entitled to set aside the deed of sale; that the judgment 
of the Principal Sudder Ameen with regard to it was correct, 
and that the High Court were mistaken in upsetting that 
decision, and awarding to the plaintiff one-fourth of the estate, 
as being one-half of the share of his father. 
- In addition to the case in the Privy Council, there is a case 
in the Sudder Court of Mussamut Junnuk Kishoree Koonwur v. 
Rughoonundun Sing (1), in which it was held that it was 
necessary for the son, in order to set aside the sale of property 
for the purpose of paying’ the.father’s debts, to show that the 
debt was ille o or „contracted for an immoral purpose. The 
passage is at page 222. "Itis there said:—*'The sales for the 
reversal of which the present suit is brought divide themselves 
into three classes: first, sales made by order of Court in execution 
of decrees; second, sales made privately to satisfy decrees-and 
bonds; and third, sales made simply in order to raise money for 
some purpose or another. Freedom on the part of the son as 
far as regards ancestral property from the obligation to discharge 
the father’s debts under Hindu law, can be successfully pleaded 
only by a consideration of the invalid nature of the debts 
incurred. Now we are clearly of opinion that the plaintiff 
has been unable to show that the expenses for which those 
decrees were passed were, looking to the decrees themselves 
(and wacannot now look beyond these), immoral, and such as 
under r Hindu.law,the son . would not be liable for. 

t appears therefore to their Lordships that the plaintiff 
certainly is not entitled to set aside this deed; ard if he were 
so entitled, it is very doubtful whether he has any particular 
share in this property of which he is entitled to recover posses- 
sion. It is unnecessary, however, for their Lordships to decide 


(1) 8. D. A. (1861), 213. . 
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anything with regard to that point, inasmuch as they hold that 1874 
the plaintiff is not entitled to set aside the deed of sale. Giapuanna 
The second appeal is by Muddun Mohun Thakoor. He v. 
: e : . . KANTOO Lan 
is- the fourth defendant in the suit which was brought against  — 
him to recover possession of a 5-anna share in Mauzas Rajpore TaaKoow 
and Alinuggur, &c. It appears that Muddun Mohun Thakoor xanroo Lats 
purghased at a sale under an execution of fa ioe against the 
two fathers. Hg found that a ‘suit ' nit ‘had been bron ropght against 
the two fathers; that a Court of Pat Fates Ta ere ae 
against them in favor oF wavatiiory Wat the-Coure” “piven 
an! order for tts purtioutar-property to be put up for wile tunder; 
the execution; and therefore it appears to their Taahipl 
that he was perfectly justified, within the principle of the casey, 
of Hunoomanpersaud ` Panday v. Mussamut Babooee Munraj 
‘Koonweree (1), which has already been referred to, in 
purchasing the property, and payiig the peapa 
$ bond fide for the purchase’ of the estate. At page 423 of; 
the report, Lord Justice Knight Brace says:— The power 
of the manager for an infant heir to charge> an estate not 
bis own is, under the Hindu law, a limited and qualified 
‘power. It can only be exercised rightly in a case of need, 
or for the benefit of the estate. But where in the parti- 
cular instance the charge is one that a: prudent owner would 
make in order to benefit the estate, the bond fide lender is not 
affected by the precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be averted, or the 
benefit to be conferred upon it in the particular instance, is the 
thing to be regarded. But, ofcourse, if that danger arises or has 
‘arisen from any misconduct to which the lender is or has been 
a party, he cannot take advantage of his own wrong to support 
a charge in his own favor against the heir, grounded on a 
` necessity which his. wrong has helped to. cause.” ] The same 
rule. has been applied i in the case of a purchaser of joint ances- . 
tral property. {A purchaser under an execution is ‘surely not 
bound to go back beyond the decree to ascertain whether the 
Court was right in giving the decree, or, having given it, in 
putting up the property for sale under an execution upon it. 


. 


+ 
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1874' It has already been shown that, if the decree was a proper one, 
eae the interest of the sons, as -well as the interest of the fathers, 
epee nas -in the property, although it was ancestral, were liable for the 
Parent payment of the father’s debts.. {The purchaser ' under. that 
| execution, it appears to their Lordships, was not bound to go 


Kanroo further back than to see that there was a decree against those 
two gentlemen ; that the pro was. property liable to satisf 
aes 48, the ieee if a tere el been Gees eee aaa ree had. been given pro peal) acaba | 
‘4 and having inquired into that, and haying.bonduyide purghased 
the estate under the execution, and „bong -Aide prid a valuable 
consideration for the property, the plaintiffs are not entitled To 
come in, and to set aside all that has been done under the decree 
and execution, and recover back the estate from the defendant. . 
It appears to their Lordships, therefore, that the decision of the 
Principal Sudder Ameen as regards this portion of the case was 
also correct. E 
Under thesg circumstances their Lordships will humbly 
recommend #fer Majesty that the judgment of the High Court, 
so far as it relates to the two portions of the estates purchased 
by the appellants in these two appeals, respectively, be reversed, 
and that the decision of the Principal Sudder Ameen with 
regard to them be affirmed, and that the respondents do pay to 
the appellants, respectively, their costs in tle High Court and 
their costs of these appeals. 


Appeals allowed. 
Agent for the appellants in both cases: Mr. T. L. Wilson. 
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Before Mr, Justice Macpherson. 


` 


‘PARBUTTY BEWAH v. WOOMATARA DABER. 


ean 
Laitdlord and Tenant—Tiled Huts—Right o of Tenant to remove—Custom of 
Woe oe oe Calihtia~Acquiescenge, ~~ ne mt 





"On acas stating that the plaintiff became tenant to the defendant of 
certain land in Calcutta, and at the time of becoming such tenant purchased, 
from the out-going tenant, with the defendant's knowledge, two tiled huts, which 
were then standing on the lend; that “it had been the practice in Calcutta 
for tenants to remove such tiled huts as those of the plaintiff, erected upon 
the land let to such tenants, and such hwts were by such practice treated as 
' the property of the tenants, who, by such practice, were in the habit of dispos- 
ing of them without the consent of their landlords ;” that relying on the 
above-mentioned practice, the plaintiff, with the defendapt’s knowledge, had 
partially pulled down and rebuilt such huts; that the Piyintiff’s tenancy 
was determined, and the plaintiff ejected from the‘ land, by the defendant; 
that before leaving she endeavoured to pull down and remove the huts, 
but that she was prevented from go doing by the defendant, who claimed the 
huts as her property :— 

Held, that the plaintiff, by the practice stated, was entitled before giving “ap! 
possession of the land, to pull down and remove the tiled huts. 

Held farther, that apart from the existence of a valid custom entitling the 
tenant to remove tiled huts, the -plaintiff having bought the huts from the 
out-going tenant with the defendant’s knowledge, and relying on the practice, 
and with the defendant’s knowledge having partially pulled down and rebuilt 
the huts, was entitled as against the defendant to remove them. 


` 


Case stated — greement of the parties for the opinion of the 
High Court. 
“1, The plaintiff, about seven years ago, became tenant to the 
defendant of a piece of ground containing about 3 cottahs and 
_ 4 chittacks, being a portion of the premises described in the 
plaint as No. 9, Durmahatta Street, in the town of Calcutta, 
at a monthly rent of Rs, 12-3; afterwards increased to Rs. 16. 
The hiring was a verbal one. 
“2, Atthe time the plaintiff became tenant to die defendant, 
she purchased from the former tenant, Sumbhoochunder Dutt, 
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with the knowledge of the defendant, a two-storied tiled hut and a 
one-storied tiled hut, then standing upon the said land, and 
which had been built thereon by the said Sumbhoochunder Dutt. 

“3. The plaintiff, relying on the practice hereinafter referred 
to, and with the knowledge of the defendant, partially pulled 
down and rebuilt the said huts with new materials, The said 
two-storied hut, when so reconstructed, consisted of, and now 
consists of, twelve rooms, and the ond-storied hut of nine rooms, 
both being supported on posts or poles let into the ground, 
with mud walls and tiled roofs, and they are of the same class 
as the erections ordinarily known in Calcutta as tiled huts. 

“4, It has been the practice in Calcutta for tenants to remove 
such tiled huts as those of the plaintiff, erected upon land let to 
such tenants, and such huts were by such practice treated as the 
property of the tenants, who, by such practice, were in the habit 
of disposing of them without the consent of their landlords, and 
such huts werg seized and sold as goods and chattels of the 
tenants un writs of execution against their goods and 
chattels issuing out of the Calcutta Court of Small Causes 
previous to 1860, when, according to a statement contained in 
Temple’s Practice of the Small Cause Court (1), published in that 
year, it did not prevail; but such seizures were subsequently 


. made, and continued to be made down to the time of the decision 


of this Honorable Court, made on the 29th day of April 1873, 
on a reference from the Calcutta Court of Small Causes, in the 
suit of Kallypersaud Singh v. Hoolas Chund (2), by which it was 
decided that tiled huts could not be sold as the goods and 
chattels of the tenant under writs of execution from the Small 
Cause Court. ‘ 

“6. On the 11th day of February 1874, the defendant caused 
a notice to quit to be served on the plaintiff, of which the 
following is a copy :— 

To Parsutry Bewan.—Madam,—lI, as agent of Sreemutty 
Woomatara Dabee, your landlady, on her behalf and’ under 
instructions from her, hereby give you notice to quit and deliver 
up to her possession of the piece or parcel of land, with the 


(1) Bee p. 116. (2) 10 B. L. B., 448. ` 
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tiled house on it,:situate, lying, or being at No. 9, Durmahattdh 
Street, in the town of Calcutta, which you hold from her as 
tenant thereof, on the expiry of the 29th day of Falgoon, 1280 
B.S.—( Sd.) Moneymohun Sircar, Pleader-—Dated 11th 
February 1874, corresponding with 30th Maugh 1280. 

“6. The tenancy of the plaintiff having been thus terminated, 
she was ejected by the defendant from the said piece of land 
and huts on the 6th day of June 1874, by virtue of an 
order obtained from the Calcutta Court of Small Causes, under 
the provisions of s 93 of Act IX of 1850. Before the 
plaintiff removed from the said piece of land, she endeavoured 
to pull down and remove the said tiled huts, but was prevented 
from so doing by the defendant, who claimed the said huts as 
her property, considering that this Honorable Court had decided 
in the suit of Kallypersaud Singh v» Hoolas Chund (1), that 
tenants had no right to remove tiled huts. 

“7, The plaintiff paid the rent of the said lagd up to the end 
of the month of Maugh 1280, and tendered ot the rate of 
Rs. 16 a month for the following months of Falgoon, Cheyt, and 
Bysakh. The defendant refused to receive the same, her reason 
being that she was entitled to receive a further sum of Rs. 2 
per month for the said three last mentioned months, for taxes 
payable by the plaintiff, but paid by the defendant, and which 
she was entitled to receive as rent under as, 16 and 16 of 

_Act-IX of 1867 of the Bengal Council. 

“ The following question of law arising upon the facts herein- 
before stated is submitted for the decision of this Honorable 
Court :— 

« Whether the plaintiff, under the circumstances mentioned in 
the foregoing case, was entitled, before giving up possession of 
the land in the plaint mentioned, to pull down and remove the 
tiled huts erected thereon?” 

It was further agreed between the parties that, in the event 
of the above question being answered in the affirmative, the 
plaintiff should be entitled to remove the huts, or to be paid by 
the defendant a sum of Rs. 475, the amount settled as the value 
thereof, and also to be paid her costs of the suit on scale No. 2; 


(1) 10 B. L. Ru 448. 
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1875s but that if the question was answered in the negative, the suit 
Panpurty should be dismissed with costs on the same seale. 
j v. The instrument by which the out-going tenant, Sumbhoo- 
. Woostarara : Soot Bese = te 3 : 
Dagse chunder Dutt, -purported to sell the huts in question to the 
plaintiff was annexed toand formed part of the case stated; 
from that instrument it appeared that Sumbhoochunder treated 
the huts as his own property. s a 


Mr. Phillips for the plaintif.— The defendant, having deter- 
mined the plaintiffs tenancy, has no lien on these huts for use 
and occupation; she can only sue for mesne profits, The cus- 
tom of Calcutta is fully and fairly set forth i in the case stated. 
The ownership in the soil does not in this country necessarily 
carry with it the property in the buildings erected thereon— 
Shibdas Bandapadhya v. Bamandas Muhkhapadhya (1) and In re 
Thahoor Chunder Paramanick (2). In Thakooranee Dossee v. 
Bisheshur Mookerjee (3), Seton Karr, J., observes that the ryots’ 
houses do n long to and are never claimed by the landlord, 
but are invariably removed by the ryot when he changes his 
residence to some other village; see also Sir-G. Campbell’s 
Cobden Club Essay, pp. 164 and 211, and p. 9 of an essay 
entitled “Rustic Bengal,” which originally appeared in the 
Calcutta Review for October 1874, signed with the initials 
J. B. P. 

Moreover, the defendant, by her conduct, has precluded her- 
self from questioning the plaintiff’s right to remove these huts— 
Durgaprasad Misser v. Brindaban Sookul (4). The defendant 
relies on the cases of Nattu Miah v. Nand Rani{5) and Kally- 
persaud Singh v. Hoolas Chund (6), but those cases merely 
decide that tiled huts are not goods and chattels or moveable 
property within the meaning of the Small Cause Court Acts, 
The English law of fixtures does not apply; but even if it does, 
these huts would come under that class of as which the 
tenant may remove. . 


Mr. Collis for the’ defendant.—Had the land, upon "which 


(1) 8 B. L. R., 237. (4)7B.L. BR, 159. 
(2) B. L. R~, Sup. Vol., 596, (5) 8 B. L. R., 608. 
(3) Zd., 202, at p. 282. '  (6)10 B. L. R., 448. 
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these huts were erected, been situate in the mofussil, it is admit- 
ted that the defendant would be bound by the Full Bench deci- 
sion in Jn re Thakoor Chunder Paramanich (1). Since, however, 
the land is in Calcutta, there can be no doubt but that the Eng- 
lish law applies; that it does apply is shown by the fact of the 
passing of Act XI of-1855, which limits the liability for mesne 
profits in cases under the English law. These huts are not 
goods and chattels or moveable property within the meaning 


of the Small Cause Court Acts—Nattu Miah v. Nand Rani (2) 


and Kallypersaud Singh v. Hoolas Chund (3), and, therefore, 
being affixed to the soil, they will pass to the landlord; see Wood- 
falls Landlord and Tenant, 10th ed., p. 514 et seg. _Doyaichund 
Laka v. Bhoyrubnath Khettry (4)and Gopaub Mullick v. Anundo 
Chunder Chatterjee (5) go far to, negative the existence of 


(1) B. L. R., Sup. Vol; 696. 

(2) 8 B. L. R., 508., 

(3) 10 B: L. R., 448. 

(4) Cor., 117. 

(5) Before Mr, Justice Norman, 
Officiating Chief Justice, and Mr. 
Justice Loch. ; 

The 18th April 1871. 
GOPAUL MULLICK'anp orners (PLAIN~ 
tires) v. ANUNDO CHUNDER CHAT- 

TERJEE (DsFENDANT),” 


Landlord and Tenant— Building, Right 
of Tenant to remove— Additions to 
existing Building. 


A tenant, making additions to an existing: 
building, is not entifled to remove the build- 
ing, but is only entitled to compensation for 
the present valne of the expenses incurred 
by him in making such additions. Possibly, 
in some cages, he may remove the additions 
if he can do so without in any way injur- 
ing the original building. 

Tris was a suit to recover khas 
possession of two plots of land, and to 
establish the plaintiffs’ right to pos- 
session of a third plot. ‘I'he plaintiffs 
alleged that they had purchased the 


land in dispute in 1856 at a sale by 
the sheriff in execution of a decree 


‘against two persons, named Dyal 


Chund Bose and ikishen Pal; that 
they subsequently by oral agreement 
let the land to one Nobin Chunder 
Chatterjee, it being stipulated that he 
should give up the land om receiv- 
ing fifteen days’ notice; that Nobin 
refused to relinquish the land 
‘when called upon, and that a suit 
brogght by them in the Revenue Court 
to evict him was, upon the interven« 
tion of the present defendant, dismiss- 
ed. The plaintifs thereupon took 
possession of the third plot, and then 
brought the present suit. , 
The defendant alleged that Nobin 
Chunder Chatterjee had obtained a 
maurasi lease of the three plots from 
Kalikishen Pal long before 1856, and 


that the defendant had purchased . 


Nobin’s rights at an auction-sale. 
Among other questions raised was 
one with respect to the right to certain 
buildings standing on the land. It 
appeared from the sheriff's bill of sale 


* Special Appeal, No. 1891 of 1870, against a decree of the Judge of Zilla 24-Per- 
gunnas, dated the 14th June 1870, modifying a decree of the Subordinate Judge of that 


district, dated the 18th December 1869. 
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any such right as is claimed by the plaintif. Further, the 
plaintiff does not profess to rest her claim on the general prin- 
ciples of the Hindu law, but upon an implied contract founded 


on what she calls, the |“ practice” 


y 


-to the plaintiffs, and from a deed sub- 


sequently executed between the 
plaintiffs and Kalikishen, that at the 
time of the plaintiffs’ purchase a lower- 
roomed godown was standing on the 
land. The plaintiffs alleged but failed 
to prove, that during the time of 
Nobin’s occupancy, they had made ad- 
ditions to this godown, and the Subor- 
dinate Judge accordingly held that it 
muat be presumed that Nobin had 
made such additions. He was, hdw- 
ever, of opinion that the maurasi potta 
set up by the defendant was forged, 
and that Nobin never had a right of 
occupancy in d, and therefore 
had no right to remove the building ; 
and he gave the plaintiffs a decree. 
On appeal by the defendant, the 
Judge modified this decree so far as it 
determined that the buildings could 
not be removed. On this point, he ob- 
served :—“ It has been found, and it 
has not been shown to me that the 
finding is incorrect, that the buildings 


on the land were erected by Nobin. 


Chunder, and it appears, therefore, that 
the defendant, who represents Nobin 
Chunder, is entitled to remove the 
buildings on the determination of the 
tenancy.” 


From this decision the plaintiff ap-" 


pealed to the High Court. 


Mr. Rockfort and Baboo Srinath 
Banerjee for the appellanta. 


Baboo Kali Prosunno Dutt for the 
respondent. 


The judgment of the Court was 
delivered by 


Normas, C.J.—The Judge's judg- 


in Calcutta for tenants to 


ment proceeds qn 2 mistake. He 
says :—“ It has been found, and it has 
not been shown to me that the finding is 
incorrect, that the buildings on the 
land were erected by Nobin Chunder, 
and it appears, therefore, that the 
defendant who represents WNobin 
Chunder is entitled to remove the 
buildings on the determination . of the 
tenancy.” ' 

Now on referring to the bill of sale, 
and the deed between Kalikishen 
and the plaintiffs executed subse- 
quently, it appears that at the time of 
the plaintiffs’ purchase there was a 
lower-roomed godown on the land, 
The Subordinate Judge finds that 
when Nobin entered into possession of 
the land, Nobin entered into posses- 
sion of the land and godown which was 
there at the time when he entered into 
possession. It appears that Nobin 


‘gave no evidence that he had made 


even the additions to the premises 
himself. The Subordinate Judge 
comes to the conclusion which may or 
may not be correct on the evidence 
that the additions were made by Nobin 
Chunder. 

Be that as it may, the making of 
additions to an existing building will 
not entitle the person to remove the 
building; he will at most only be 
entitled to compensation for present 
value of, or the expenses incurred by 
him in making such sdditions; ow 
possibly in some cases, he may remove 
the additions if he can do so without 
in any way injuring the original build- 
ing. 

The ease must go back to the Judge 
for trial. 
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‘remove such huts as these; she does not venture to allege that 


there is an invariable oustom entitling tenants to remove 
huts. But even if. the Hindu law be applicable, the tenant 
by that law has the right to remove these huts ; see Rolbhnpends 8 
Dig., Bk. ii, vv. 99 & 100, 


Mr. Phillips in reply. 


` f Cur. adv. vult. 


MACPHERSON, J.—I think that the question which is left for 
the decision of the Court must be answered in the affirmative. 

The oase states (para. 4) that it has been the practice in 
Calcutta for tenants to remove such tiled huts as those of the 
plaintiff, erected upon land let to such tenants, and such huts 
were, by such practice, treated as the property of the tenants, who 
by such practice were in the habit of disposing of them without 
the consent of their landlords. And it further (para. 6) states 
that before the plaintiff removed from the oS of Jand, 
she endeavoured to pull down and remove the tiled huts ; 
but was prevented from so doing by the defendant, who claimed 
the said huts as her property, considering that this Court had 
decided in the suit of Kallypersaud Singh v. Hoolas Chund (1) 
that tenants had no right to remove tlie tiled huts. 

Tt thus appears that this litigation has arisen solely in conse- 


` quence of the decision in Kallypersaud Singh’s case. But the 


defendant has wholly misunderstood that decision and its effect. 
The only point decided there was that tiléd huts are not goods and 
chattels within the meaning of s. 58 of the Calcutta Small 
Cause Court Act (IX of 1850). The Court decided that tiled 
huts are not moveables, but it did not decide, nor did it approach 
the question, whether they are removeable. In the case of Raj 
Chunder Bose (2), Sir Barnes Peacock held that tiled huts in 


` the mofussil are not moveable property within the meaning of 


s. 19 of the Small Cause Court Act (XI of 1865), but he 
expressly called attention to the fact that, although not moveable 
property within the meaning of that Act, a hut may possibly be 
removeable. He says “the word moveable in that section (19) is 
used in contradistinction to the word immoveadle in 8, 20. 


(1) 6 B. L. RB. 448. (2) 8 B. L. R., 510, note. 
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The word used is moveable, not removeable, and that word does 
not, in our opinion, comprehend everything which the judgment- 
debtor has a right to remove. It means property which is capa- 
ble of being moved in its existing state.” And in the judgment 
of Chief Justice Sir Richard Couch in the case of Nattu 
Miah v. Nand Rani (1), the distinction between moveable and 
removeable is recognized in the same manner. 

None of the decided cases in fact affect the question, and 
the practice being such as is described in the case, the tenant 
clearly has a right to remove the huts. The origin of the 
practice or custom is doubtless to be found in the Hindu and 
Mahomedan laws, under both of which such huts would certainly 
have been removeable; see the judgment of Peacock, C.J., 
In re Thakoor Chunder Paramanich (2). It was argued 
for the defendant that there is no evidence or admission 
by the defendant of any custom such as the plaintiff relies upon. 
But the whole object of the parties in stating this case was to 
avoid going further expense in taking evidence, and the 
like ; and among the facts stated, there is no indication of any 
time at which the practice admitted did not exist. Besides this, 
it seems to me that there is an admission of a custom quite suffi- 
cient to support the plaintiff’s claim, especially as the practice 
admitted, and as to the existence of which there can be really 
no doubt, arises merely from the leaving undisturbed what may 
be called the old native law on the subject. 

The case of Doyalchund Laha (3), to which Mr. Collis refer- 
red, is not in point; for the erections in question there are not 
said to have been of the class known as tiled huts. 

The facts stated, moreover, are such aa, I think, would entitle 
the plaintiff to remove these huts even if no such general right 
as ia claimed for tenants existed. At the time she became 
tenant, the plaintiff, with the knowledge of the defendant, 
bought the huts on the land from the out-going tenant, and 
the instrument of sale which was then executefl forms part 
of the case. That document shows on the face of it, that the 
out-going tenant treated the huts as his own property, and the 


(1) 8 B. L. B., 508. (2) B. L. R., Sup. Vol, 595. 
(8) Cor, 117. 
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-defendant’s rights as landlord as being limited to the land only. 
The plaintiff having so purchased the huts with the defendant's 
knowledge, relying upon the practice, &., and with the know- 
ledge of the defendant, partially pulled down and rebuilt the 

` gaid huts, &c. (see para. 3), it seems to me that, apart from the 
question of there being a valid custom by which tenants are 
entitled to remove tiled huts, the plaintiff had a right to remove 


thesé particular huts as against the defendant, when the defend- 


ant, being aware of the circumstances under which the plaintiff 
purchased originally from the out-going tenant, and knowing 
also that the plaintiff relied on the existence of the alleged 
practice, stood by and allowed her to erect the new huts, which 
are the subject of the present discussion. 

The question stated is decided in the affirmative, and I declare 
that the plaintiff is entitled to remove the huts, or to be paid 
Rs. 475 by the defendant, and that she is also entitled to be paid 
the costs of this suit on scale No. 2. As it is not desired that 
the huts should be actually removed now, the Reage will be for 
Ba. 4765, in lieu of removal. 

Judgment for plaintiff. 
Attorney for the plaintiff: Mr. Hart. 


Attorney for the defendant: Mr. Carruthers. 
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THE MADRAS RAILWAY COMPANY (Prarnrers) v. THE ZEMIN- 
DAR or CARVETINAGARAM (Dzrexpanr). 


[On Appeal from the High Court of Judicature at Madras.] 


Duty of Zemindar— Ancient Tanks—Negligence—Statutory Powers == 
Liability for Damage occasioned by overflow of Tanks. 


The publio duty of maintaining ancient tanks, and of constructing new 
ones, was originally undertaken by the Government of India, and upon the 
settlement of the country has, in many instances, devolved upon zemindars. 
Such zemindars have no power to do away with these tanks, in the maintenance 


* Present:—Sm J. W. Corvus, Sie B. Psacocs, Bie R. P. CoLLIER, 
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of which largo numbers of people are interested, but are charged under 
Indian law, by reason of their tenure, with the duty of preserving and repair-- 
ing them. The rights and liabilities of such zémindars with regard to their- 
tanks are analogous to those of persons or corporations on whom statutory 
powers have been conferred and statutory duties imposed. 

Such a zemindar, if the banks of any tank in his possession are washed 
away by an extraordinary flood without negligence on his part, is not liable’ 
for damage occasioned thereby. i 

Withers v. The North Kent Railway Co. (1) approved. Rylantis v. 
Fletcher (2) distinguished. f 


APPEAL from a judgment of the High' Court at Madras 
(Holloway, C.d., ofig., and Innes, J.), dated the 15th Febru- 
ary 1871, affirming a decision of the Judge of Chittoor, dated 
the 20th September 1870. 

The suit.was brought by the Madras Railway Company to 
recover from the defendant, the zemindar of Carvetinagaram, the 
sum of Rs. 45,000 as the aggregate amount of damage alleged to 
have been sustajeed by the plaintiffs by reason of injuries done 


_in the years#865 and 1866 to a portion of their railway and to 


certain portions of the works connected therewith, viz., to portions 
of the embankment and to small bridges and to several culverts 
constructed and necessary to allow the flow or escape of water, 
whenaccumulated in large quantities, through the railway embank- 
ments; and these damages included the alleged amount of traffic 
lost by the break of the line in consequence of the bursting and 
consequent escape of the water of two ancient tanks situate in 
the defendant’s zemindari, 

The plaint did not contain any charge of negligence on the part 
of the defendant, nor any charge that the injuries were caused 
by his wrongful act. t 

The defendant contended, inter alia, that if the injuries 
complained of did take place, they were not the result of any 
influences subject to his control, but rather the consequences of 
vis major, or the act of God; that the tanks referred to in the 
plaint had existed from time immemorial, and were absolutely 
necessary for the cultivation and enjoyment of the land, which 
could not be otherwise irrigated; and that the practice of 


(1) 27 L, Jọ Ex, 417, (2) L. R., 3 H. L., $30, 


BS 


VOL. XIV] PRIVY COUNCIL. 


storing water in such tanks in India, and particularly in the 
district in question, and in the zemindari of Carvetinagaram and 


' the adjacent districts, was lawful, and was sanctioned by usage 
and custom. 


On the 21st January 1869, the Civil Court dismissed the 
suit with costs, holding that in the absence of a charge of 


‘negligence or default there was no cause of action alleged. 


This decree was, on the 18th January 1870, reversed by the 
High Court of Madras, which directed the Civil Court to 
investigate the case on its merits. On the 20th September 
1870, the Civil Court dismissed the suit. The Judge said—“ I 
find that the defendant was bound only to use all reasonable 
care and precaution to prevent the occurrence of ordinary acci- 
dents arising from the bursting of the tanks; that he did use 
such reasonable care and precaution with respect to the tanks 
referred to in the plaint; that the bursting of the tanks in 
December 1865 was an extraordinary accideng against which 
defendant was not bound to provide, and that he impot liable to 


\ plaintiffs for the damage sustained by them in consequence of 


the bursting of the said tanks.” 
This decree was, on the 15th February 1871, confirmed by 
the High Court (1). 


The plaintiffs appealed to Her Majesty in Council. 


Sir J. Karslake, Q.C., Mr. Watkins Williams, Q.C., and 
Mr. Mansel Jones, for the appellants, referred to Rylands v. 
Fletcher (2), which they contended laid down the correct princi- 
ple of law applicable to cases like the’ present; see especially 
the judgments of Lord Cairns and Lord Cranworth in that case; 
seo also Filliter v. Phippard (3), Tubervil v. Stamp (4), Jones v. 
The Festiniog Railway Co. (5), Vaughan v. The Taff Vale 
Railway Co. (6), and Ruck v. Williams (7). 

It is not a natural user of land to store up water in quantities 


(1) 6 Mad. H. C. Rep., 180, (6) 29 L. J., Ex., 247; S. O., 5 H. & 
(2) L. R, 3 H. L., 330. N,, 679. 
(8) 11 Q B., 347. (7) 27 L. J., Ex, 357; S. 0,3 H. & 
(4) 1 Balk., 13. ` Nn 308. 


(5) L. B., 3 Q. B., 733. 


211 


1874 


MADRAS 
Rattwar Co. 
v, 
ZEMINDAR OF 
CARVETINA- 
GARAM. 


212 BENGAL LAW REPORTS. (VOL, XIV. 


1874 sọ large as may escape and damage one’s neighbours. A water 
Ranar Co tank should be constructed large enough to provide against all 
Taumepan on Contingencies, a8 well ordinary as extraordinary, which are 
Osnvetina- reasonably likely to occur. A downfall of rain in unusual or 

SAM unexpected quantities is not such an improbable or impossible 
event as to come within the category of acts of God, for the 
injury done by which no one is responsible. The damage 
resulted directly from this artificial structure which the defend- 
ant placed on his land, and in erecting which he did not exercise 
due care and make due provision for ensuring immunity to his 
neighbours; see Tipping v. The St. Helen’s Smelting Co. (1). It 
is impossible for the defendant to plead a prescriptive right to 
allow water to escape. 


Mr. Leith, Q.C., and Mr. Grady, for the respondent, con- 
tended that the English law was not applicable to the special 
circumstances of the case; that decision in Rylands v. Fletcher (2) 
was not applicalMe; and, that if it were, the present case came 
within the @xceptions there laid down. The act for which the 
defendant was held responsible in Rylands v. Fletcher (2) was 
a voluntary act. Here the tank was an integral part of the 

. zemindar’s property, which he received with the land, which he 
was under obligation to maintain, and which it would have been 
a crime to displace. The escape of water was the result of 
unavoidable circumstances, and the zemindar, being neither 
guilty of, nor charged with, negligence, could not be held respon- 
sible. They referred to Mayor of Lyons v. The East India Co. (3). 


The judgment of their Lorpsuips was delivered by 


Sir R. P. Corurm2.—The Madras Railway Company olaimed 
in this suit damages against the defendant, the zemindar of 
Carvetinagaram, for injuries occasioned to their railway and 
works by the bursting of two tanks upon his land. 

The defendant denied that the injuries: complained of resulted 
from the bursting of the tanks; he asserted that if they did 80 
arise, the bursting was caused by no act or negligence of his, 


(1) L. R, 1 Ch, 66; S. O., in Dom. (2) L. R., 8 H., L., 330. 
Proc., 11 H. L, Ca., 642. (3) 1 Moore's P. O., 175. 
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` but by vis major, or the act of God. He further pleaded in these 
terms :— 

“4, The tanks referred to in the plaint have existed from time imme- 
morial, and are requisite and absolutely necessary for the cultivation 
and enjoyment of the Jand, which cannot be otherwise irrigated; and 
the practice of storing water in such tanks in India, and particularly in 
this district and in the zemindari of Carvetinagaram and the adjacent 
distritts, is lawful, and is sanctioned by usage and custom. The-said 
zemindari is a hilly district, and the ryots will be unable to carry on 
their cultivation without such tanks, they being the chief source of 
irrigation, and the omission to store quantities of water in such tanks 
will be attended with consequences dreadful to the inhabitants of the 
country. f 

“7, The defendant could not have avoided collecting a quantity of 
water in the tanks during the monsoon, and he has not failed to use any 
reasonable care that may be expected from him. There were also 
several tanks and channels above his tank belonging to Government and 
other people, which also burst at the same time” č q 

He also contended that the damage arose thromgh want of 
proper care on the part of the plaintiffs in the construction of 


by both Courts, and is not now disputed, that the works of the 
plajntifis did suffer serious damage from the bursting of the 
; these last two questions, therefore, need not be further 
referred to. 

The issues, as far as they are material to this appeal, agreed 
to by the parties, were— 

1. Whether the injuries complained of were the result of 
vis major, or the act of God, or other influences beyond the 
defendant’s control ? 

2. Whether defendant is liable for any, and, if so, what 
damages sustained by the plaintiffs ? 

The evidence given in the cause may be summarized as fol- 
lows:~~It was shown that the tanks of the defendant, which 
wêre ancient tanks, the date of their origin not appearing, were 
constructed in the usual manner; that the banks were properly 
attended to and kept in repair; that sluices and outlets for the 
water were provided of the kind usually employed both in 
private and Government tanks, and usually found sufficient, 
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end which had proved sufficient to prevent any overflow or 
bursting of the tanks in question for twenty years; but that an 

improved description of sluice, of recent introduction, would - 
be still more efficacious; that at or some days before the acci- 
dent there had been an unusual and almost unprecedented fall 
of rain, described by the Deputy-Inspector of the railway as 
the heaviest he had ever seen during his residence of thirteen 


_ years in the locality, and by witnesses for the defendant as 


exceeding any fall of rain for twenty years; that this extraordi- 
nary flood, which caused the neighbouring river to overflow, and 
possibly brought down to the tanks, whose overflowing is com- 
plained of, the contents of other tanks at higher levels, proved 
more than the sluices could carry off; that the banks of the 
tanks were overflowed, and finally carried away. 

Upon these facts the acting Civil Judge of the Civil Court 
of Chittoor found for the defendant, holding that he was not 
liable in the abggnce of negligence, and that he had not been 
negligent. 

This judgment was affirmed by the High Court on appeal. 

The appellant now contends that the judgment of the High 
Court should be reversed on two grounds— 

1st.—That the defendant, by storing up water on his lod, 
rendered himself liable in damages should it escape and do 
injury to other persons, even though he might not have been 
guilty of negligence. 

2nd.—That both the Indian Courts have applied an erroneous 
rule of law to the consideration of the question of negligence. 

The case mainly relied upon in support of the first contention 
is Rylands v. Fletcher (1), which it becomes necessary to examine. 
In that case the plaintiffs, the owners of a mine, sued for 
damages, the defendants, owners of some adjacent land, who 
had constructed a reservoir on their land for the purpose of 
working a mill, from which reservoir water flowed through some 
disused mining works into the plaintiff's mine, aid floodeds it. 
It was held by the Exchequer Chamber and by the House of 
Lords that the plaintiffs were entitled to damages against the 
defendants. The grounds of this a are stated very 


(1) LR, 3 H, L, 330. 
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clearly and shortly by .the then Lord Chancellor (Lord Cairns), 
and . Lord Cranworth. The Lord Chancellor says :—“ The 
principles on which this case must be determined appear to 
me to be extremely simple. The defendants, treating them 
as the owners or occupiers of the close on which the reservoir 
was constructed, might lawfully have used that close for any 
purpose for which it might, in the'ordinary course of enjoyment 
of the land, be used; and if, in what I may term the natural use 
of that land, there had been any accumulation of water, either 
on the ‘surface or underground, and if, by the operation of the 
Taws of nature, that accumulation of water had passed off into 
the close occupied by the plaintiff, the plaintiff could not have 
complained that that result had taken place. If he had desired 
to guard himself against it, it would have lain upon him to have 
done s80, by leaving, or by interposing, some barrier between his 
close aud the close of the defendants, in order to have prevent- 
ed the operation of the laws of nature. a . . On the 
other hand, if the defendants, not stopping at the najural use of 
their close, had desired to use it for any purpose which I may 
term a non-natural use, for the purpose of introducing !nto the 
close that which in its natural condition was not in or upon it, 
for the purpose of introducing water either above or below 
ground in quantities and ina manner not the result of any work 
` or operation on or under the land, and if, in consequence of their 
doing so, or in consequence of any imperfection in the mode of 
their doing so, the water came to escape and pass off into the 
close of the plaintiff, then it appears to me that that which the 
defendants were doing they were doing at their own peril; and 
if, in the course of their doing it, the evil arose . . . . of 
the escape of the water and its passing away to the close of the 
plaintiff, and injuring the plaintiff, then, for the consequence of 
that, in my opinion, the defendants would be liable.” 

` Lord Cranworth thus states the principle of the decision :— 
“Tf a person brings, or accumulates, on his land anything which, 
if it should escape, may cause damage to his neighbour, he does 
so at his peril. If it does escape and cause damage, he is res- 
ponsible, however careful he may have been, and whatever pre- 


cautions he may have taken to prevent the damage . .. . 
29 


215 


1874 


MADRAS 
RarLway Co. 
v. 
ZRMINDAR OF 
CARVETIN A~ 
GARAN, 


216 


1874 


MADRAS 
Raritwar Co. 


v. 
ZKNIRDAR OF 
OARVRTINA- 
GARAM, 


BENGAL LAW REPORTS. ` [VOL. XIV. 


and the doctrine is founded on good sense. For when one person 
in managing his own affairs, causes, however, innocently, damage 
to another, it is obviously only just that he should be the party, - 
to suffer. He is bound sie uti suo ut non ledat alienum.” 

But the principle that a man, in exercising a right which 
belongs to him, may be liable, without negligence, for injury 
done to another person, has been ‘held inapplicable to rights 
conferred by Statute. 

This distinction was acted upon in Vaughan v. The Taff Vale 
Railway Co. (1), where it was held by the Exchequer Cham- 
ber that a railway company were not responsible for damage 


- from fire kindled by sparks from their locomotive engine, in the 


absence of negligence, because they were authorized to use 
locomotive engines by Statute. Cockburn, C.J., observes :— 
“When the Legislature hds sanctioned and authorized the 
use of a particular thing, and itis used for the purpose for 
which it was aughorized, and every precaution has been observ- 
ed to preveny injury, the sanction of the Legislature carries with 
it this consequence, that if damages result from the use of such 
a thing independently of negligence, the party using it is not 
responsible.” This view is fortified by the consideration that 
the Legislature may be presumed not to have conferred special 
powers on persons: or companies, without being satisfied that 
the exercise of them would be for the benefit of the public, 
as well as of the grantees. On the same principle it was 
decided that a waterworks company laying down pipes by 
a statutory power, were not liable for damages occasioned by 
water escaping in consequence of a fire-plug being forced out 
of its place by a frost of unusual severity—Blyth v. The 
Birmingham Waterworks Co. (2). 

On the other hand, in Jones v. The Festiniog Railway Co. (3), 
it was held that a railway company which had not express 
statutable power to-use locomotive engines, was liable for 
damage done by fire proceeding from them, though negligenee 
on the part of the company was negatived. 

It has been argued on the part of the respondent that the case 


(2) 5 H. & N., 679. (2) 25 L, J. Ex., 212, 
(3) L. R., 3 Q. B., 733. 
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of Rylands v. Fletcher (1), decided on the relations subsisting 
between adjoining landowners in this country, has no applica- 
tion whatever to India. Though that case would not be bind- 
ing as an authority upon a Oourt in India not’ administering 
English law, their Lordships are far from holding that, decided 
asit was, onthe application of the maxim sic utere tuo ut 
_ alienum non ledas, expressing a principle recognized by the laws 
.of all civilized countries, it does not afford a rule applicable to 
circumstances of the same character in India,—they are of 
opinion, however, that the circumstances of the present case are 
essentially distinguishable. 

The tanks are ancient, and formed-part of what may be termed 
a national system of irrigation, recognized by Hindu and 
Mahomedan law, by Regulations of the East India Company, 
and by experience older than history, as essential to the wel- 
fare, and, indeed, to the existence of a large portion of the 
population of India. The public duty of maintaining existing 
` tanks, and of constructing new ones in many places, was origi- 
nally undertaken by the Government of India, aud upon the 
settlement of the country has, in many instances, devolved on 
zemindars, of whom the defendant is one. The zemindars have 
no power todo away with these tanks, in the maintenance of 
which large numbers of people are interested, but are charged 
under Indian law, by reason of their tenure, with the duty of 
preserving and repairing them. From this statement of facts, 
referred to in the judgment of the High Court, and vouched 
by history and common knowledge, it becomes apparent that the 
.defendant.in this case is in a very different position from the 
defendants in Rylands v. Fletcher (1). 

In that case the defendants, for their own purposes, brought 
upon their Jand and there accumulated a large quantity of water 
by what is termed by Lord Cairns “ a non-natural use ” of their 
land. They .were under no obligation, public or private, to 
make or to*maintain the reservoir; no rights in it had been 
acquired by other persons; and they could have removed it if 
they had thought fit. The rights and liabilities of the defend- 
aut appear to their Lordships much more analogous to, those of 
persons or corporations on whom statutory powers have been con~ 


G) L. Ru 3 H. L., 330. 
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ferred and statutory duties imposed. The duty of the defend- 
ant to maintain the tanks appears to their Lordships a duty 
of very much the same description as that of the Railway Com- 
pany to maintain their railway; and they are of opinion that, ` 
if the banks ‘of his tank are washed away by an extraordinary 
flood without negligence on ‘his part, he is no more liable for 
damage occasioned thereby than they would be for damage to 
a passenger on their line, or to the lands of an adjoining"pro- 
prietor occasioned by the banks of the railway being washed 
away under similar circumstances; see Withers v. The North 
Kent Railway Co. (1). 

The second ground on which thé appellant relied was not so 
clearly stated. Their Lordships.understood it to be, in substance, 
that the Court below and the High Court estimated:by a wrong 
standard the amount of care which the law requires of the defendant. 

It should be observed that the question of negligence was 
little, if at all, argued in the High Court. 

The J udga o the Court below quotes and applies to the case 
the following -definition of negligence by Baron Alderson :— 
“ Negligence consists in the omitting to do something that a 
reasonable man would do, or in the doing something that a 
reasonable man avould not do,” in either case unintentionally 
causing mischief to a third party (2); and the High Court confirm 
this view of the law. Without adopting every expression of 
the Judge of the inferior Court, their Lordships are unable to 
say that the case has been decided on an erroneous view of the 
law. On the question of fact whether or not negligence was 
proved by the evidénce, they see no sufficient reason for depart- 
ing from their ordinary rule of not. disturbing the concurrent 
finding of two ‘Courts. 

For these reasons their Lordships will humbly advise Her 
Majesty that the judgment of the Court below should be 
affirmed, and the appeal dismissed with costs. | 


_ Appeal dismissed, 
Agent for the appellants: Messrs. Freshfields. 


Agents for the respondent: Messrs. Lawrie, Keen, and- Rogers. 


(1) 27 L. J., Ex., 417. 
(2) Blyth v. The Birmingham Waterworks Co., 26 L. J., Exch., 218. 
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, Before Mr, Justice Kemp and Mr, Justice Birch. 


THE COLLECTOR OF RAJSHAHYE ox BAHALY OF Govennmunt (ONE oF 
vag Darenpants)* v: RANI ee aan DEBEA AND OTHERS 
(Peauerares). ba : 


cron Reforma on "old ET E E T of Government— 
Regulation XI of 1825, £. 4, el. 3— Act IX of 1847, s. 7. 


The Government is not entitled, under cl. 3, s. 4 of Regulation XI of 1825, 
to take possession of land which has reformed on an old site of land belonging 
to another, although the reformation forms an island, and is surrounded by a 
channel which is not fordable. a. 


Tris suit was brought to recover possession of certain land 
let to the second defendant by the Governmeng who had taken 
possession of it under s. 7, Act IX of 1847, as beitwman island 
in a navigable * tiver within cl. 3, s. 4, Regulation XI of 1825. 

` The plaintiffs were the owners of Dullubpore, which con- 
tained the main land of Daveenuggur, lying both on the northern 
and southern banks of the river Pudma. A considerable quantity 
of the plaintiffs’ land ‘lying on the northern bank of the river 
had been washed away, but, a portion of the land so washed 
away gradually’ reformed on itd original site, and was taken 
possession of by the plaintiffs. 

After this, an arm of the ‘river commenced to flow from east 
to west cutting through the sandy low land of Daveenuggur 
lying to the north of the aforesaid reformed land. North of this 
stream, which was unfordable, a portion of the main land of 
Daveenuggur had been left in its original state. During the 
survey of the chur lands i in 1867 and 1868, the lands held by 
the plaintiffs, to the ‘south of the aforesaid stream as reformed 
lands’ of Daveennggur were entered on the thakbust map as 
an island chur belonging to Government; and’ the thakbust 
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1874 syperintendent passed an order on the 29th October 1868, 
Couuroror OF directing that possession should be taken on the part of Govern- 
Rast Saara. Ment. On the 17th July 1869, the said land was let out in 

soonprex jjara to Praunkisto Sircar, the second defendant, who dispos- 
Dera. Me oi à 
sessed the plaintiffs. The plaintiffs accordingly prayed for 
recovery of possession of the aforesaid land alleged to sbe.*air Dst 
island chur, as well as of 3,500 bigas of land which appeared on . 
all sides of that chur. 
The defence was that the land was land to which the Govern- 
ment was entitled under Regulation XI of 1825. 
The Lower Court gave the plaintiff a decree; from which the 
Collector appealed to the High Court. 


The Senior Government Pleader (Baboo Annoda Persad 
Banerjee) for the appellant. » 


Baboos Srinath Dass and Mohini Mohan Roy for the 
respondents. 9. 


The Socio Government Pleader contended that, under 
Regulation XI of 1825, s. 4, cl. 3, Government was entitled 
to the island chur. There is a marked difference between 
cls. 3 and 4. This Regulation declared explicitly the law upon 
the matter, and so it remained until Act IX of 1847. §.9 
of that Act declares that no suit will lie against Govern- 
ment except as regards the proprietary rights to islands. S. 7 
provides that when, on inspection of maps, it appears that an 
island has been thrown up in a large navigable river liable 
to be taken possession of by Government ‘under cl. 3, a 4, 
Regulation XI of 1825, the Local Revenue Authorities shall take 
possession of it. S. 3 of Bengal Act IV of 1868 is substituted 
_for 8. 7 of Act IX of 1847, and does away with the necessity 
of inspection of maps. By the Regulation and Acts, the Local 
Revenue Authorities are empowered when an island appears 
to take possession of it on behalf of Government, they are 
not directed to inquire whether the island is a reformation on 
an old site or not. Lands which, upon an inspection+of the 

` survey map, have been added to an estate, although they may 
be a reformation upon an old site, are liable to assessment 
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under s. 6, Act IX of 1847—Dewan Ramjewan Singh v. Collet- 


tor of Shahabad (1). 


All the cases,, hitherto,. with one exception, fase been on 


(D Before Sir Richard Couch, Kt., 
Chief Justice, and Mr. Fustios Ainslie. 


GLa KJO Le, The 15ih May 1872, 


’ 


DEWAN RAMJEWAN SINGH amo 
oraes (Prarrrivrs) v. THE COLLEC- 
TOR OF SHAHABAD (Derenpant).* 

Accretion— Reformation on old Stte—Assess- 
ment of Addition to Esiate paying Revenue 
directly to Government—Jurisdiction of Civil 
Court—Immunity of Officer acting in good 
Faith—Act IX of 1847, s. 6 ¢ 9. 

No suit will lie in a Civil Court to recover 
possession of lands which have been added 
to an estate paying revenue direct to Gov- 
ernment by the revenue authorities after an 
inspection of maps under s. 6 of Act IX of 
1847; although such*lands have reformed 
on an old site of land belonging to another. 


Baboos Mohesh Chunder Chowdhry 
and Romesh Chunder Mitter for the 
‘appellants. 


Baboo Annoda Persad Banerjee for 
the respondent, 


. Tre judgment of the Court was 
delivered by 


Coucn, C.J. — The case which is 
stated in the plaint, and which must, 
for the purpose ofthis appeal, be con- 
sidered to be the true state of facts, 
is, that “from the time of the decen- 
nial settlement and the measurement 
of 1206 F.Sọ„ and for a long time 

~ subsequently, the land so settled re- 
mained in its pristine condition with- 
out the slightest change by diluvion 
or alluvion; only a short time previous 
to the survey of 1844, a small tract 
of land out of the aforesaid land was 
washed away, and submerged by the 
river, but which subsequently reform- 


* Regular Appeal, No. 220 of 1871, 


ing, remained as before in your peti- 
tioner’s possession.” 

Therefore, at the time of the pass- 
ing of Act IX of 1847, a portion of 
the land ,was washed away or sub- 
merged, and the estate which was 
surveyed, and the surveying of which 
was approved bys. 4 of the Act, was 
the estate without that portion. If 
instead. of there being a reformation 
as is stated, there had been a further 


_ washing away or submerging of the 


land which appeared in the survey 
approved by the Act, the proprietor 
would have been entitled under s. 5 
to have claimed a deduction from the 
jama of the es That section 
says—“ Whenever on inspection of 
any such new map, it MP applar to 


the Local Revenue Authorities that - 


land has been washed away from, or 
lost to any estate paying revenue di- 
rectly to Government, they shall, 
without loss of time, make a deduction 
from the, Sudder jama of the said 


+ estate equal to so much of the whole 


Sudder jama of the estate as bears 
to the whole, the same proportion 


as the Mofussil jama of the land, 


lost bears to the Mofuassil jama 
of the whole estate; but if the Mofus- 
sil jama of the whole estate, or of the 
land lost cannot be ascertained to the 
satisfaction of the Local Revenue Au- 
thorities, then the said Local Revenue 


Authorities shall make a deduction | 


from the Sudder jama of the 
estate equal to so much of the whole 
Budder jama of the estate as bears 
to the whole, the’same proportion as 
the land lost bears to the whole estate.” 

That section having provided fora 


against a decree of the Subordinate 


Judge of Zilla Sahabad, dated the 12th July 1871. 
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él. 1,8, 4 of Regulation XI of 1825. 
Hergovind Ghose (1), was @ suit about dis- 


puted boundaries: Lopez v. 


[VOL. XIV. 


The first case, Mussumat 


Maddan Thakoor (2), was a 


case of submersion, and went upon the English case of 


The King v. Lord Yarborough (3). 


Lopez's case does not apply 


to an island, the judgment must be taken with reference to the 


loss of a portion of the estate appear- 
ing upon the inspection of the new 
map, 8. 6 provides that “ when- 
ever on inspection of any such new 
map it shall appear to the Local Re- 
venue Authorities that land has been 


added to any estate paying revenue 


directly to Government, they shall 
without delay assess the same with 
a revenue payable to Government 
according to the rules in force for 
assessing alluvial increments, and shall 
report their prqgeedings forthwith 
to the Sudder Board of Revenue, 
whose ord@@thereupon shall bè final.” 

I think that- we must read these 
two sections together, and that since, 


in this case, there has been an addition 


to the estate, appearing upon the 
inspection of the new map, although 
it is, as stated in the plaint, a reform- 
ation upon the old site, it comes within 
8. 6 and is land added to the estate. 
The decision of the Privy Council (a) 
is a decision with regard to the pro- 
perty in the land which is so reformed, 
that is, where the land which was 
formerly lost to the proprietor by 
being washed away or submerged, is 
reformed upon the old site and the 
boundaries can be traced; the land 
so reformed belongs to him.. But 
that decision does not touch the 
construction of this Act, which seems 
to have been intended to provide 
‘in a simple way for the case where, upon 
the inspection of the new map, there 
appears either to have been a loss of 
land to the estate or an addition to 


it as it appeared on the former 
survey. 

It appears to me that this a case 
coming within s. 6, where power 
is given to assess the land which had 


been reformed, and then the same ' 


section says expressly that the orders 
of the Sudder Board of Revenne shall 
be final in such a matter. If the pre- 
sent plaintiff had any case at all, it 
was one for the consideration of the 
Sudder Board of Revenue and not for 
a suit in a Civil Court. ` 
Besides that, the 9th section saya 
that no action shall lie against the 
Government or ‘any of its officers on 
account of anything done in good 
faith in the exercise of the powers con- 
ferred by this Act. The Collector here 
was exercising the powers conferred 
by the 6th section in determining that 
the land which appeared on inspection 
of the new map to be added to the 
estate was liable to assessment, and 
was undoubtedly acting in'good faith. 
The case seems to come not only 
within s. 6, but, if it had been neces- 
sary to rely upon s. 9, it comes also 
within that, as a case where the powers 
of the Act were being exercised by 
an officer of Government in good faith. 
I think, therefore, that the present 

suit will not lie, and, that the judg- 
ment of the Lower Court dismissing 
it ought to be confirmed. The appeal 
will be dismissed with costs. 

(1) 4 Moore’s I. Æ., 408, 

(2) 6 B. L. R., 621.. 

(3) 2 Bligh, N. S., 147. 


Ca) Lopez v. Maddan Thakoor, 5 B. L, Ru D2L 
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matter which was then before the Court, namely the ques- 1874 
tion whether land was an accretion or not. The same question Corueoror or 
was involved in Pahalwan Singh v. Maharaja Muhessur Buksh g 


Rant SHAMA~ 

Sing (1); see also Romanauth Thakoor v. Chundernarain soono 
Chowdhry (2). A detached chur does not always belong to the 

riparian proprietor—Sree Eckowrie Sing v. Heeraloll Seal (3). 

The case of Dewan Ramjewan Singh v. Collector of Sha- 

habad (4), shows that the principle of Lopez’s case is not appli- 

cable to all cases of accretions and reformation, and it is submit- 

ted that the decision in Mani Lall Sahu v. Collector of Sarun (5) 

in which it was assumed that it does apply to all such cases, is 

wrong. The Regulation is explicit and clear, and if it is consi- 

dered that Lopez v. Maddan Thakoor (6), does govern such 

cases as the present, the Regulation will cease to have any 

force. ` ' 


Baboo Srinath Dass for the respondents®*-The plaintiffs 
having all along paid the Government revenue, Siwse-rras no 
abandonment of the portion which had been washed away, and 
therefore the case does not come within the exception mentioned 
in Lopez v. Maddan Thakoor (6), and it is submitted the 
principle of that case applies. 

Regulation XI of 1825 does not apply to lands which have 
been formed on sites belonging to others: this is clear from 
the preamble; see also Nogender Chunder Ghose v. Mahomed 
Esof (T); therefore the present case does not come under 
cl. 3 of s. 4, Regulation XI of 1826, but under cl. 5. , Act 
IX of 1847 makes no change in the law, but only in the rules 
of procedure; so also’ Bengal Act IV of 1868. The case of 
Dewan Ramjewan Singh v. Collector of Shahabad (4), decides 
that no suit will lie to establish proprietary rights under Act 
IX of 1847. No doubt, the Privy Council cases which have 
been cited, went upon cl. 1 of s. 4, but the principle of them 


(1) 9B. L. R., 150. (5) 8 B. L. R., App., 93. 
(2) Marsh., 136. (6) 5B, L. R., 521. 

(3) 12 Moore’s I. A., 136. (7) 10 B. L. R., 406. 
(4) Ante, p. 221. 
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. 1874 ‘applies to cases where the site remains in the original owner, 
Coe: oF no matter whether it is covered with water or not. 
å . . . . ES . 
v. This case is precisely similar to that of Mani Lall Sahu v. 
RANT SAAMA- 


gooxpxexs Collector of Sarun (1), which it is submitted should govern it. 
‘DEBEA. 


Baboo Mohini Mohan Roy on the same side. 


The Sentor Government Pleader in reply :— A 
Cur. adv. vult. 


The following judgments were delivered :— 


Biron, J.—Ir has been admitted before us by the Govern- 
ment Pleader that the lands in dispute are identical with the 
diluviated lands of Daveenuggur, and that they have formed 
on the old site of the village which belonged to the plaintiffs’ 
estate. This being so, all” that we have to consider in this 
appeal is, whether the fact of the land forming as an island 
gives the Govegnment a title to it under cl. 3, s. 4, Regulation 
XI of 1825, =. 

In this case we are fortunate in having a series of authentic 
maps prepared by the survey officers from which we are able, 
without difficulty, to trace the changes that have taken place 
in the course of the Ganges within the last sixteen years in the 
tract wherein the land in dispute is situated. These maps 
conclusively show that the Ganges first encroached on the 
plaintiffs’ land; that it divided itself for a time and threw out 
& new arm or sota; that the main chanuel again receded leaving 
the site of the diluviated portion of Daveenuggur washed on the 
one side by the main channel of the Ganges, and on the other 
side by the new arm or sofa. As the river has receded, this 
arm has naturally been drying up. At the time when this 
arm was supposed to be not fordable, the Collector stepped 
in and resumed the land as an island chur, and we are now 
called on to determine whether the Government had any right, 
assuming that the sota was not fordable, to take’ possessior of 
this land. In the case of Nogender Chunder Ghose v. Mahomed 
Esof (2), their Lordships of the Privy Council thus observe:— . 
“« No express provision is made for the case of land which has 


(1)6 B. L, Rọ, App., 93. (2) 10 B. L. R., 406, see p. 429. 
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been lost to the original proprietor by the encroachment of 1874 
the sea or river. But on the other hand, there is nothing to Coutxoror or 
take away or destroy the right of the original proprietor in Eog 
such a case; which must, therefore, be determined by the poms 
general principles of equity or justice under the 5th rule, = 
That the right of the proprietor in the case last put exists and 
is rgcognized by law in India is established by at least 
two cases decided at this Board and therefore binding on their 
Lordships, viz., the case of Mussumat Imam Bandhi v. Hergovind 
Ghose (1), and the recent case of Lopez v. Maddan Thakoor (2), 
decided on the 11th July 1870.” 
In Lopez’s case it was remarked that no principles of equity 
would give the plaintiffs’ property to the defendant. So in 
this case whoever was the owner of the land before the inun- 
dation and formation of the sota, ” remained the owner while 
the site was submerged and after it became dry; all that has 
to be ascertained in a case of this description # to whom does 
the site belong. It is not denied that the site af _plaitiffs’ 
village Daveenuggur and the land in dispute are identical. 
External marks there may be none, but the identity of the 
site is clearly established by the maps, and the objection urged 
in the lower Court by the Collector against the identity has 
been . very properly withdrawn here. This being so, there 
can be no doubt that the lower Court has correctly applied 
the law in holding that the submergence of the site did not 
deprive the plaintiffs of their property. That site formed 
part of their permanently settled estate, and they continued 
to pay their full quota of Government revenue, although the 
village was submerged. As soon as it re-appeared and was 
taken possession of by Government as an island, the plaintiffs 
took a lease from Government that the property might not 
pass into other hands. They have now succeeded in showing 
that the land belongs to them and not to Government. The 
appeal of the Government must be dismissed with costs. i 


Kemr, J.—I concur in the decision just delivered by my 
learned colleague. The Government took possession of the 


(1) 4 Moore’s I. A., 403. (2) 6B. L. R., 521. 
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1874 disputed lands under s. 7, Act IX of 1847; see the proceed- 
Corizoron owing of the Superintendent of Dearah Surveys of the 29th of 


E IN October 1868, pages 2 and 3, Appendix No. 1 of the printed 
sooxpres book. Now s. 7, Act IX of 1847, refers to lands which are 
Denta. és Hable to be taken possession of by Government under el. 3, 

‘gs. 4, Regulation XI of .1825,” and I am clearly of opinion 
for the reasons given in the judgment just delivered by. my 
learned colleague, in which I entirely concur, that the lands 
in dispute are not liable to be taken possession of by Govern- 
ment under s. 7, Act IX of 1847. The case of Mani Lall Sahu 
v. Collector of Sarun (1), also supports the view which we have 
taken. In that case Jackson, J., had before him the case of 
Lopez v. Maddan Thakoor (2), although he had not ‘the 
later case decided by the Rrivy Council of Nogender Chunder 
Ghose v. Mahomed Esof (3), at the time he passed that deci- 
sion. The Pleader for Government admits that the” case of 
Mani Lall Sahv. Collector of Sarun (1), is against him, and he 
_ has eebelsetn able to show us any decision taking a contrary 
view. I would dismiss the appeal with costs. 


Appeal dismissed. 


PRIVY COUNCIL. 


P.C* MOULVI MAHOMED SHUMSOOL HOODER anp otuuns (Darenp- 


July 46 ants) v. SHEWUKRAM, alias ROY DOORGA PERSHAD (Praintirr).* 


[On Appeal from the High Oourt of Judicature at Fort William in Bengal.] 





Construction of Hindu Will—Alienation by Hindu Widow— Liability of 
Reversioner to repay Purchaser. 


A Hindu, by’s petition to the Collector of Patna, recited the deaths of hia 
son, of his brother without leaving issue, his brother's wife, and his own wife, 
and then proceeded to dispose, as if by testament, of his property as fol- 
lows. “Only D K, widow of my son, who, too, excepting heg two daughters 

* Present:—8re J. W. Couvee, Sm M. E. Saurs, 8m R. P. Corts, 

and 8m L. Peer. 


(1) 6 B. L. B., App., 93. (2) 6 B. L. R, 621, 
(3) 10 B. L. R., 406. , 
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born of her womb, S and D, has no other heirs, is my heir. Except DK none 
other is, nor shall be, my heir and malik. ........ Furthermore, to the said 
D K, too, these very two daughtera named above, together with their 
children who after their marriage may be given in blessing to them by God 
Almighty, are and shall be heir and malik.” 

D K survived the testator: S predeceased him without issue: D 
survived him and then died leaving S R, her only son and heir. D K, 
in 1854, after the testator’s death, sold part of the lands mentioned in the 
petition to M for Rs. 41,000, of which Rs. 14,000 were devoted to pay off 
B mortgage thereon, 

Ina suit by S R against M and D K, to protect his future right and title 
to the property sold by cancelment of the deed of sale,—Aeld, that the intention 
of the testator must be construed to have been that D K should not take an 
absolute estate, but that she should be succeeded therein by her two 
daughters (1). D K, therefore, could not convey to M an estate beyond 
her own life, and S R was entitled to a decree declaring his right to the 
property on the death of D K, credit beihg given to M for the Rs. 14,000 
paid by him in respect of the mortgage, which otherwise S R would have 
had to redeem. 


APPEAL from a decision of the High Court at Calcutta (Couch, 
C.J., and Mitter, J., Bayley, J., dissenting), dated he 13th 
September 1870, varying a decree of the Judge of Patna, dated 
the 31st December 1869. 

The plaintif, who was the great grandson of one Roy 
Hurnarain, a Hindu, sued to set aside a sale by his grandmother 
Rani Dhun Kowur, who was the widow of Hurnarain’s son Roy 
Kalika Pershad, and for a declaration of his right to Hur- 
narain’s estate after Rani Dhun Kowur’s death. Roy Kalika 
Pershad died before his father; and at the time of the petition 
of Hurnarain hereinafter mentioned, the only members of his 
family living were Rani Dhun Kowur and her two daughters 
Bibi Shitaboo and Bibi Dularee,: both of whom were then 
apparently unmarried. On the 16th of August 1830, Hurnarain, 
who had a net income of about Rs. 80,000 per annum, 
filed a petition in the Court of the Collector of Patna, in which, 
after reciting that he was entitled to, and in possession of, 
certain ancestral property, moveable and immoveable, in the 
district of Behar, he stated that— 

“ As in tbe year 1229 Fuslee, Roy Kalika Pershad, my son, died, 
and recently in the year 1237 Fuslee, Roy Gunga Pershad my younger 

(1) See Prosunno Coomar Ghose v. Tarrucknath Sirkar, 10 B. L. R., 267. 
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brother with his wife died without leaving issue, and my wife too died 
before, only Mussumat Rani Dhun Kowur, widow of Roy Kalika Pershad 
my deceased son above-mentioned, who, too, excepting her two daughters 
born of her womb, Mussumat Bibi Shitaboo and Bibi Dularee, has no 
other heirs, is my heir. Except Mussumat Rani Dhun Kowur aforesaid, 
none other is nor shall be my heir and malik ; accordingly in the peti- 
tion perused by the Court on the 16th of the month of April 1830, A.D., 
information about this I have before given to the Hazur (presence). 
Ag this borrowed life cannot be depended upon, therefore it is hoped 
by courtesy and condescension that the name of the petitioner being 
expunged from the column of the proprietorship and malguzari of 
the rent-paying villages, and villages and gardens rent-free, detailed 
below, in the district of Patna, that of Mussumat Rani Dhun Kowur, 
widow of Roy Kalika Pershad, my deceased son above-mentioned, be 
inserted in the place of my name as regards proprietorship and malgu- 
vari, Furthermore, to the said Mussumat Rani, too, these very two 
daughters named above, together with their children who after their 
marriage may be “%iven in blessing to them by God Almighty, are and 
shallwagebaiaeend malik. And the other is this: during my lifetime, as 
respécts the management and carrying on of the affair of the villages 
nnd suits and the management of the domeatio affairs, my control over 
the anme shall continue as it is by dastur (custom).” 


On the 3rd of October 1830, by order of the Collector, Roy 
Hurnarain’s name was expunged, and that of Rani Dhun 
Kowur substituted in the records of the Collectorate. 

Bibi Shitaboo died subsequently, on the lst of March 1835, 
and Roy Hurnarain died on the Ist of March 1838. 

Bibi Dularee died the 19th of November 1847, leaving her 
husband, Roy Luchmun Pershad, and an infant son, named 
Shewukram, born the 10th of May 1847. 

On the 12th of September 1854, Rani Dhun Kowur, alleging 
that she wanted money to pay off debts and meet pressing 
necessities of herself and the family, executed a mukhtarnama, 
under which, on the 13th of November 1854, the lands mentioned 
therein, being the subject of the suit out of which this appeal 
arose and being comprised in the said petition of Roy Hurnarain> 
were sold to the defendant Mahomed Shumsodl Hooder, for 
Rs. 41,000. The latter paid the purchase-money, devot- 
ing Rs. 14,000, part thereof, to the repayment of a mort- 
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gage subsisting upon the said lands, and took possession of the 


lands. Besides this mortgage debt the only debts shown to 
exist were one of Rs, 10,000 contracted by Hurnarain and others, 
amounting to Rs. 4,000 contracted after his death by. Rani Dhun 
Kowur. Another debt of Rs. 22,000 had been paid off before 
the sale. 

On the 23rd of April 1868, Stew ulead brought the present 
suit in. the Zilla Court of ‘Patna against Mahomed Shumsool 
Hooder and Rani Dhun Kownr, for i an orđer declaratory of his 
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future right and title to the said lands, and for cancellation of ` 


the deed of sale. 

On the ist of September 1868 the Judge dismissed the suit, 
but after remand by the High Court, he, on the 31st of 
December 1869, decreed that the plaintiff, after paying the 
consideration money (meaning the Rs. 41,000), should have 
possession of the lands after the decease of Rani Dhun Kowur. 

On the 13th of September 1870 the High Ceurt decreed that 
the plaintiff was entitled to have the sale of the 13th of 
November 1854 set aside, and his right and title to the lands 
declared, on payment of the sum of Rs. 14,000 only (1). 

The defendants appealed to her Majesty in Council, and the 
plaintiff entered a cross-appeal against so much of the decree 
ag directed the Ra. 14,000 to be paid by him. 


Mr. Leith, Q. C., for the appellants, contended that, according 
to the true construction of the petition of the 16th of August 
1830 (which had been treated as of the nature of a testamentary 
deposition), Rani Dhun Kowur had become on the death of 
Roy Hurnarain absolutely entitled to the lands in dispute, with 
full power of alienation. The respondent, as presumptive heir 
of his maternal grandmother, was bound by her acts. The 
deed of sale, having been executed to meet necessities, ought 
not to be cancelled as against a bond fide purchaser for value. 
If set aside, it ought to be on terms of restoring the purchase- 
money to the vendors, as decreed by the Judge of Patua. On 
_ the construction of the deed he referred to Chattar Lal Sing v. 
Shewukram (2). 


(1) 7 B. L. R., 700 note. (2) 6 B. L. R., 128. 
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- Mr. E. Harrison, on the same side, referred to rosko v. 
Crockett (1), and Sabin v. Heape (2). The Courts belaw adopted 
the converse rule of construction to that laid down in Humbers- 
ton v. Humberston (3), and Spalding v. Shalmer (4). 


Mr. Field, Q. C., and Mr. Doyne, for the respondent, con- 
tended that according to the true construction of the petition, 
the daughters of Rani Dhun Kowur either took an absolute 
joint estate, or estates for life with remainder absolutely -to the 
heir of the survivor; antl that the appellant purchased only the 
rights of the Rani, and thereby acquired no title as against the 
respondent.—Sreemutty Rabutiy Dosseev. Sibchunder Mullick(5). 
Further there was no evidence of the sale having been made ^ 


under necessity. 
Mr. Leith, Q. C., in reply. 
The judgmentof their Lordships was delivered by 


SetdeewERT COLLIER—In this case a Hindu widow lady, of 
the name of Rani Dhun Kownr, in the year 1854, sold an estate 
to the defendant by a conveyance in which she purported to 
give him an absolute title,—what we should call in this country 
an estate in fee simple. Her grandson, on coming of age, a 


-great many years after, brings a suit for the purpose of having 


it declared in his favor that this lady had only the power to grant 
a life-estate, and that after her death he was entitled to an estate 
in remainder. oe 

The question depends upon the construction of a petition 
presented by Roy Hurnarain to the Collector in the year 1830, 
which has been treated by both sides in this litigation, and by 
both Courts, as in the nature ofa testamentary instrument. 
The state of the family of Roy Hurnarain at the time of his 
presenting this petition was this: There were living only the 
before-mentioned Rani Dhun Kowur, the widow of his son 
Roy Kalika Pershad, and her two daughters by that son, Btbi 


` Shitaboo and Bibi Dularee, who at that time (1830) appear 


(1) 2 Ph., 653. (4) 1 Vern., 301. 
(2) 27 Beay,, 563. (6) 6 Moore's I. A., 1. 
(3) 1 P. Wms., 332. 
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to have been unmarried. That being the state of the family, 
Hurnarain makes this, which must be now considered as a testa- 
mentary instrument. He first recites that the property of which 
he is about to dispose was ancestral property; he recites the 
death of his son Roy Kalika Pershad, and the death of his own 
wife, and he recites that the widow of his son, Rani Dhun 
Kowyr, was alive, that she has no heirs except her two daughters, 
Mussumat Bibi Shitaboo and Bibi Dularee, her daughters 
by his son, who would be her heirs. He then uses expressions 
which, if they stood alone, would, in their Lordships’ opinion, 
show that he intended to make an absolute gift to Rani Dhun 
Kowar. The expressions are these: “and my wife too died 
before, only Mussumat Rani Dhun Kowur, widow of Roy 
Kalika Pershad, my deceased son_ above-mentioned, who too, 
excepting her two daughters born of her womb, Mussumat 
_ Bibi Shitaboo and Bibi Dularee, has no other heirs, is my 
heir.”” And then he further goes on to say, Sexcept Mussu- 
mat Rani Dhun Kowur aforesaid, none other is, Rojee all 
be, my heir and malik.” He proceeds, however, to again refer 
to the daughters of Rani Dhun Kowur, whom he had before 
mentioned; it can scarcely be-assumed without some purpose, 
for he goes on to say, “ Furthermore, to the said Mussumat 
Rani, too, these very two daughters nathed above, together 
with their children, who, after their marriage, may be given 
in blessing to them by God Almighty, are and shall be heir 
and malik.” There is, indeed, another translation of this docu- 
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ment, which has been referred to in another case, but inas- . 


much as this translation appears to have been agreed to by the 
parties, their Lordships think they must adopt it. 

It has been contended that these latter ‘expressions qualify 
the generality of thé former expressions, and that the will, taken 
as a whole, must be construed as intimating the intention of the 
testator that Mussumat Rani Dhun Kowur should not take an 
abéolute estate, but that she should be succeeded in her estate 
by her two daughters. In other words, that she should take an 
estate “very much like the ordinary estate of a Hindu widow. 
In construing the will of a Hindu itis not improper to take 
into consideration what are known to be the ordinary notions 
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and wishes of Hindus with respect to the devolution of property. 
It may be assumed that a Hindu generally desires that an 
estate, especially an ancestral estate, shall be retained in his 
family; and it may be assumed that a Hindu knows that, as a 
general rule at'all events, women do not take absolute estates 
of inheritance which they are enabled to alienate. Having 
reference to these considerations, together with the whole of the 
will, allthe expressions of which must be taken together witkout 
any one being insisted upon to the exclusion of others, their 
Lordships are of opinion that the two Courts in India, who both 
substantially agree upon this point, are right in construing the 
intention of the testator to have been that the widow of his son 
should not take an absoluto estate which she should have power 
to dispose of absolutely, but that she took an estate subject to 
her daughters succeeding her in that estate; whether succeeding 
her as heirs of herself or succeeding her as heirs of the original 
testator is immaferial. It would appear that the testator uses 
thewmaad “heir” as signifying the person who is to take imme- 
diately in succession to another; that he applies it to the Rani 
as the person who is to take in immediate succession to him, and 
to the two daughters as the persons who are immediately to 
succeed to the Rani; and their Lordships think that, viewing 
the will as a whole, when he uses the expression “ except 
Mussumat Rani Dhun Kowur aforesaid, none other is nor 
shall be my heir and malik,” it may be fairly construed as 
meaning that she shall take a life-interest immediately succeed- 
ing him, without that interest being shared by her daughters or 
by any other person. 

On the whole, therefore, although undoubtedly there is some 
difficulty in construing this testamentary document, their Lord- 
ships are of opinion that the Indian Courts have been right in 
construing it as not giving an estate of inheritance to the Rani 
which she was able absolutely to alienate. If that be so, her 
daughters under this will take after her, and the question has 
been raised whether they take as joint tenants or tenants in 
common. The High Court appear to suppose that they would 
take as joint tenants, but inasmuch as one of these daughters 
died before the testator, this question becomes immaterial, 
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because in either case the plaintiff would be the heirand wquld 1874 
be entitled to institute this action. gone. 
; It follows that the Rani could not convey to .the defendant, Siunsoor 
who must be taken to have been a bond fide purchaser, having 
paid the full value (although he does not appear to have made 
any inquiries as to whether or not the Rani did possess a 
powgr, unusual in Hindu ladies, of making a conveyance of an 
estate in fee simple), an estate, beyond her own life, and that 
the plaintiff is entitled to à decree to the effect that after her 
death the property belongs to him, . 

But then comes the question as to what terms this decree 
in his favor shall be subject to. The Court below in India 
were of opinion that he should only be entitled to recover 
the property after the Rani’s death on payment of the full 
purchase-money. The High Court varied the decree so far 
as to declare that he should be entitled to it upon the payment 
of a mortgage upon the property for Rw 14,000, which 
appears to have been an existing mortgage at the tigggegs the 
conveyance in 1854. A farther question, however, has been 
raised on the part of the appellants. The appellants say, 
that assuming this mortgage to have existed, and that there 
were some debts due at the time of the conveyance on the part 
of the testator, that then the widow would be enabled to convéy 
an absolute estate. Their Lordships cannot subscribe to the 
proposition as so stated. They apprehend the law to be this: 
that Rani Dhun Kowur, who may be considered as very much 
in the position of a Hindu widow, might have sold the estate 
absolutely if it could have been shown (and the burden of 
showing this is upon the purchaser) that to convey such an ab- 
solute estate was necessary in order to pay the debts of the 
testator, and was for the benefit of his estate generally.. In 
their Lordships’ opinion there is no such proof whatever in this 
case. It appears that the testator possessed an income of some- 
Where about a lakh of rupees, minus the Government revenue 
of Rs. 20,000, leaving him an income in round numbers of 
about £8,000 per annum. He is shown at the time of his death 
to have owed a certain debt of Rs. 9,000, which was subse- 
quently increased to Rs. 22,000, and was paid off in another way ; 
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therefore we have nothing to do with that. He is also shown 
to have owed a debt of Rs. 10,000 at the time of his death, 


that is £1,000. A’ man with an income of £8,000 a year is, 


shown on his death to have owed a sum of £1,000, and it is 
pretended that sixteen years afterwards a necessity arises for sell- 
ing a considerable portion of his real estate, to pay this debt of 
£1,000, plus some £400, which had been subsequently contrasted 
by the Rani. The mere statement of these facts appears altoge- 
ther to dispose of the contention that this estate could have 
been sold for the necessary purpose of paying the testator’s 
debts, and when we add that both Courts have found that the 
fact was not so, their Lordships think it unnecessary further to 
dwell upon this point. 

The only question that remains, then, is whether the plaintif 
is entitled to the decree of the High Court as it stands, or 


whether he is entitled to it without the burden of paying of . 


the Rs. 14,000.e On the whole’ their Lordships are of-opi- 
niodethat the judgment ofthe High Court was right; that, 


_ this mortgage of Rs. 14,000, subsisting upon the estate at the 


time of the sale and having been paid by the purchaser, it 
is equitable that, when the plaintiff reclaims the estate, credit 
should be given to the purchaser for the payment of the mort- 
gage, which otherwise the plaintiff himself would have to meet. 

For these reasons their Lordships are of opinion that the 
judgment of the High Court was right, and they will humbly 
advise Her Majesty that both appeals should be dismissed, and 
that there should be no costs. But in order to render the intention 
of the Court more clear, their Lordships will recommend that 
the following words be added to the declaration: “and to be 
put in possession of the said property after the decease of 
Massumat Rani Dhun Kowur on payment to the said defendant 
of the sum of Rs. 14,000.” 

The appellant will have his cost of the application for leave 
to enter his cross-appeal paid out of the deposit; the remainder 
will be repaid to the appellant’s agents. 

Appeal dismissed. 

Agents for appellants: Messrs. Watkins and Latty. 


Agent for respondents: Mr. T. L. Wilson. 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. 


CHOTAY LALL (ons oF THE Derenpanrs) v. CHONNOO LALL axp 1874 
ANOTHER (PLAINTIPFS). ; March t. 


Hindu Law—Inheritance—Daughter—Stridhan—Jain Law—Mitakshara. 


Under the Mitakshara law the estate which a daughter takes in property 
inherited by her from her father, is only a qualified estate, and on her death, 
such property descends to the heirs of her father, and not to her own heirs. 


APPEAL from a decision of Pontifex, J., dated the Ist April 
1874, 

One Thakoor Dass Baboo, a native of the North-West Pro- 
vinces, came down to Calcutta, and having ®equired certain 
property, died in Calcutta in February 1860, intestatepumeneut 
having relinquished the jaw of his ‘birthplace. Thakoor Dass 
left a daughter, Luckey Bibee, aged five years, who subsequently 
married the defendant Chotay Lall, and died in September 1872 
without issue. He also left him surviving a brother’s son, named 
Inderchund, who died in May 1871, leaving the plaintiffs his only 
sons and heirs. The Administrator-General obtained letters of 
administration to Thakoor Dass’ estate in 1861, and continued 
to pay Luckey Bibee maintenance thereout until. her death, 
when he also obtained letters of administration to her estate. 
This suit was brought on the death of Luckey Bibee by the 
plaintiffs, who claimed the property inherited by ber from her 
father Thakoor Dass. The Admnigerator-Generst was made 
a a defendant i in the suit, 

PONTIFEX, J. (after shortly stating the facts) continued :— 
The plaintiffs insist, but the defendanta do not admit, that 
Thakoor Dass was a Jain, and they assert that, according to the 
laws of inheritance governing the Jains, Luckey Bibee only 
took the same qualified estate as a widow takes, and that, 
on her death, they, as heirs of het father, ‘became entitled. 
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1874 _ Fhe plaintiffs also assert that before Luckey Bibee’s death, 
Quota Latt the defendant Chotay Lall became, and has since continued to 
Cuuxwoo be, a leper, and is therefore disqualified from inheriting to his 
deceased wife. If, therefore, under the law applying generally 
to the North-West Provinces, the Court should determine that 
the plaintiffs are not entitled to take the property on Luckey 
Bibee’s death as heirs of her father, it would become necessary 

to try the following issues :— 

lst. —Was Thakoor Dass a Jain? 

2nd.—If so, what is the law of succession applicable to Jains? 

3rd.—Is the defendant Chotay Lall disqualified to inherit on 
account of leprosy? 

But Mr. Kennedy, on behalf of the plaintiffs, insists that, under 
the Mitakshara law, apart from any peculiar law of inheritance 
affecting the succession to property among Jains, the deceased 
Luckey Bibee took only a qualified interest in the property in 
dispute, which 4interest was not transmissible to her heirs, but 
Upale death the property reverted to the next heirs of her 
father ; and it was not disputed on behalf of the defendants that 
the plaintiffs would be entitled to the property in question in 
this suit, if it was established that under the Mitakshara law a 
daughter does only take a qualified estate in her deceased 
father’s property similar to the qualified estate of a widow. 
Mr. Evans, on behalf of the defendants, nevertheless insisting 
that under the Mitakshara Taw the danghter takes an absolute 
interest in property descending to her from her father, which 
interest, on her death, descends to her own heirs and not to the 
heirs of her father. 

Under the circumstances of the case, I considered it right that 
the question of inheritance, under the Mitakshara law, should 
be argued before trying the issues above referred to. The argu- 
ment on each side, which was exceedingly able, disclosed the 
distracted state of the authorities on the question. 

At the root of the subject for my decision ia the 2nd para- 
graph of s. 11 of Ch. ii of the Mitakshara. That para- 
graph deals with gifts by the father, mother, husband, or 
brother, and also with acquisitions by inheritance; in each case, 
the subject-matter is called ‘“ woman’s property,” and the 
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object of s. 11 is to point out the line of devolution .of 1874 
“ woman’s property.” The language of paragraph 2 is general; Onorar Laru 
and on the ordinary principles of construction everything Oxuxnoo 
which a woman -inherited would, under it, become her separate 

` property. It is almost impossible, indeed, to give any meaning 
whatever to the word “ inheritance” unless it applies to succes- 
sion efrom a father. It is true that a woman may inherit from 
her son, grandson, or great-grandson, but in those cases she does 
not take as a separate heir, being only a preferential heir to her 
husband, but in the same degree with him and only taking 
before him “in the first instance” (Mitakshara, Ch. ii, s. 11, 
paras. 2 and 3). Thata mother does in fact, as successor to her 
son, take only a qualified estate, has been decided in Narsappa 
Lingappa v. Sakharam Krishna (1) and P. Bachiraju v. V. 
Penkatappaddu (2). 

It has further been decided, and is now beyond controversy, 
that the estate which a widow takes in sflccession to her 
husband is only a qualified’ estate, being in fact a condmmece 
of her deceased husband’s estate rather than an inheritance 

arom him. Nor, it would seem, can a woman inherit property 
from her mother as separate property, because, for a daughter 
to inherit from a mother, it must have been the mother’s own 
separate property, and having once devolved as separate pro- 
perty, it ceases to be ranked as such. 

It seems doubtful whether a sister can inherit to a brother 
(2 Strange’s H. L., p. 244) except in Bombay, where it has been 
decided that she can—Bhashar Trimbak Acharya v. Mahadev 
Ramji (3) and Venayeck Anundrow v. Luzumeebaee (4). If she 
cannot inherit from a brother (except in Bombay), then the 
only predecessor to whom the word inheritance could apply 
in paragraph 2 of s. 11 of Ch. ii of the Mitakshara would seem 
to be a father. 

It appears to me, therefore, that if this case was uncovered by 

_ authority, property taken by inheritance by a woman from her 
“father would be her separate property unless the words 


aí) 6 Bom. H. O. Rep., 215. (3) 6 Bom. H. C. Rep., O. C., L 
(2) 2 Mad. H. O. Bep., 402. (4) 9 Moore's I, A., 616. 
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“acquired by inheritance” are altogether rejected from the text. 


Cuoray Laxa The Judicial Committee in Bhugwandeen Doobey v. Myna 
Cuuxxoo Baes (1) seem to have thought that some meaning must be 


given to the words, for they say :— This is intelligible, if the 
words ‘ property which she may have acquired by inheritance’ in 
the 2nd clause are considered ‘to be property inherited in her 
hueband’s lifetime, or from some persons other than him.” . 

The following are the direct authorities on the point. Sir 
M, Sausse in 1859, in Pranjivandas Tulsidas v. Devkuvarbai (2), 
held that a daughter takes absolutely when inheriting from her 
father. In Bhaskar Trimbak Acharya v. Mahadev Ramji (3), 
decided in January 1869 by Sir Joseph Arnould, the head note 
states that all property acquired by a married woman by inherit- 
ance (except from her husband) classes as séiridhan, and 
descends accordingly. But this case is founded exclusively on 
the case of Pranjivandas Tulsidas v. Devhuvarbai (2). 

On the other Mand the decisions of the Madras Court restrict 
thewesteie of a daughter inheriting from a father to a qualified 
interest only. In Sengamalathammal v. Valaynda Mudali (4), 
the head-note lays down broadly that property acquired by 
æ woman by inheritance is not to be classed as stridhan. 
But in that case it is to be observed that the property is 
assumed to have been the mother’s stridhan, and having once 
devolved as such, it would cease to be ranked as stridhan, and, 
moreover, oue reason for the decision was, that even if the 
property had descended to the daughters as stridhan, the 
defendant, the surviving daughter, would take in preference to 
the plaintiff. 

But in Kattama Nachiar v. Dorasinga Tevar (5), although 
the decision of the question before me was not strictly a question 
to be determined in the case, both Scotland, C.J., and Hollo- 
way, J.,carefully considered it and decided that a daughterinherit- 
ing from her father takes only a qualified estate, The Chief 
Justice says, p. 331 :—‘ There is no doubt, I apprehend, that a8 to 
the estate which daughters take by succession when there is a 


(1) 11 Moore’s I. A., 487, at p. 513. (4) 3 Mad. H. C. Rep., 312. 
` (2) 1 Bom. H. C Rep., 180, at p. 134. (5) 6 Mad. H. O. Rep., 310. 
(8) 6 Bom. H. C. Rep., O. C., r. 
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son to inherit, the view of the law presented by the positipns 1874 
advanced on both sides is correct. It appears to me also that Onorar Laru 
the law is the same when there is no grandson, as put on Cnuxxoo 
behalf of the respondents, but that is not a point which it is 
necessary to consider.” Again at p. 333, “ With respect to the 
second question raised by the appellants’ objection to the declara- 
tion,.of the plaintiff's right, whether the zemindari is the 
stridhan property of the first defendant, I need not add any- 
thing, as my conclusion on the first question is obviously decisive 
of it.” And on p. 334, “the fundamental principle of the law 
of succession too is adverse to the contention of the appellants, 
for if paternal property passing to a daughter were to become 
her stridhan, the succession would pass away from those who were 
- the nearest heirs by gen of their capacity to offer oblations to 
the last male owners.” Holloway, “J., comes apparently to the 
same conclusion (p. 836) “ upon the principles of the law, and more 
especially upon the principle upon which daughters inherit at 
all.” I must observe, however, that the case of Bhaskar Triæbak 
Acharya v. Mahadev Ramji (1) was not cited in the Madras 
Court. In addition to these authorities are the cases of Sheo 
Sehai Singh v. Mussamut Omed Konwur (2) and Heeralal 
Baboo v. Mussamut Dhuncoomary Beebee(3), both of which were 
on Mitakshara law. The first of these cases is, however, not very 
satisfactory, because it seems to have been assumed that what 
is there called “ancestral property” could not be stridhan, 
which was in fact the question to be decided; and in the second 
case, Sir T. Strange’s book was not quoted. But this omission 
seems now immaterial, as the authority of Sir T. Strange’s book 
must yield to the decisions of the Madras Court. 

Upon the whole, therefore, I think I am bound by the greater 
weight of the authorities to decide that in this case Luckey 
Bibee’s estate was only a qualified estate, and that, upon her 
decease, the plaintiffs, as the heirs of her father, became entitled 
tò the property in dispute : though I must confess that, speaking 
for myself, if the case had been untouched by authority, I should 
have felt compelled to give a plain meaning to the plain and 


(1) 6 Bom. H. C. Rep, O. U. 1. (2) 8 Sel. Rep. 301. 
(3) S. D. A. 1862, 190. 
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__ 3874 unqualified words of the Mitakshara, rather than explain them 
Onorar Latt away, or in effect reject them, by the application of principles 
ee of which, after all, we have only a hazy and doubtful knowledge. 
Under the circumstances of the case, I think, all parties should 
have their costs on scale No. 2 out of the estate, the suit closely 
approaching the nature ‘of an administration suit, and the 
defendant being brought before the Court by the suit of, the 
plaintiff. 
From this judgment the defendant Chotay Lall appealed. 
The appeal came on before Couch, C.J., and Macpherson, J., 
who remanded the case for the trial of the issues, as to whether 
Thakoor Dass Baboo was a Jain, and, if so, what was the law 
of succession applicable to Jains? The issue as to Chotay Lall 
being a leper was abandoneds The following was the judgment 
of the Lower Court passed after remand. 


PONTIFEX, J.e-In this case the intestate Thakoor Dass was a 
Jaigand came from the North-Western Provinces to Caloutta 
fifty years before his death, resided in Calcutta until his death, 
and married in Calcutta a wife from the North-West Provinces. 
While in Calcutta he worshipped ata Thakoor Bari dedicated to 
the god Parishnath, at which only Jains worshipped, and at which 
the worship was conducted by North-West Province Brahmins. 
His religious ceremonies were always performed by Brahmins 
from the North-Western Provinces, and never by Bengali 
Brahmins. I think it clear from the evidence taken in thie case 
and from the authorities collected and followed in the case of 
Bhagvandas Tejmal v. Rajmal (1), that the Jains are Hindus, 
differing indeed from the main body of Hindus in certain of their 
religious beliefs and not observing all their ceremonies, but 
having religious beliefs and ceremonies in common, and inter- 
marrying with the other Hindus. This being so, I can see 
nothing to take thig case out of the general rule that succession 
is governed by the personal law of the intestate. In this cage 
the law generally applicable to Hindus in the North-Western 
Provinces was originally the personal law of Thakoor Dass. When 
the intestate came to Calcutta, he showed his intention to retain 


(1) 10 Bom. IL C. Rep., 241. 
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that personal law by continuing to have all his ceremonies per- 1874 
formed by Brahmins from the North-Western Provinces only. Sacra e (LALE 
. I therefore find that this case is governed by the law of the Gruso 
Mitakshara. With this finding I leave the costs of trying this 

issue to. be dealt with by the Appellate Court. The costs of 

the Administrator-General on scale No. 2 will, however, come 

out gf the estate. 








Chotay Lall again appealed. 
Mr. Montriou and Mr. Palit for the appellant. 
Mr. Kennedy and Mr. Lowe for the respondent. 


Mr. Montriou for the appellant.—Taking the finding of the 
Court below as to the Mitakshara being applicable to this case, 
it is submitted that the provision of that law which applies is 
Ch, ii, a. 11, para. 1, and there it is laid down clearly and distinctly 
that property taken by inheritance by a womag from her father 
is her separate property. This is the plain construction of the 
text, and is supported by Vijiarangam v. Lakshuman (1). It 
may be contended that the Bombay Court was guided by the 
Mayukha, which is not an authority here; but, by reference 
to the judgment of West, J., it will appear that they were 
guided by the words of the text of the Mitakshara. [Covucu, 
C.J. — Is there any judgment of the Courts here to be 
found which agrees with the Bombay Court?] No, but it has 
never been laid down that the Mitakshara should have one 
construction put on it here and another in Bombay ; moreover it 
is submitted that the meaning now contended for is the plain 
and obvious one, and so it appeared to the Court below. Dr. Réer 
translates this passage more closely than Colebrooke, and he 
renders the Sanskrit term adi ‘and such like :” he says “ by 
the word adya (is meant property) obtained by heritage, buying, 
partition, acceptance, finding; this (description of) stridhan is 
mentioned Wy Menu and other sages.” A daughter is. in 
many respects received as a son, and any arguments which 
may be based upon the qualified estate taken by a widow, do 
not apply to an estate inherited by a daughter from her father. 


(1)8 Bom. H. C. Rep., O. 0., 244. 
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The text of the Mitakshara further shows the character of 


Guoray Laut this estate, and points out that it descends to the daugh- 


v. 
Crunnoo 
Lan 


ter’s heir, and does not revert back to the next taker from the . 


father. The author of the Mitakshara clearly takes an entirely 
différent view of the daughter’s heritage from that taken by 
Jimuta Vahana. Of the view taken by the latter, Jagan- 
natha, although a Bengal lawyer himself, says:—“ In truth, 
Jimuta Vahana alone contends for the succession of her father’s 


heirs, after the death of the daughter, to the patrimony which . 
‘devolved on her by the failure of male issue, and he does not 


acknowledge the property of the husband in the wealth of his 
wife; but those who do not acknowledge the husband’s claim, 
must not admit the succession of the father’s heirs to the patri- 
mony which has devolved on the daughter, for no text or reasoning 


shows it ;” see Colebrooke’s Dig., Bk. v, Ch. ix, commentary on’ 


text 470. The other side will rely upon Sengamalathammal v, 


, Valaynda Mudas (1), but it appears from the judgment that 


thegg the learned Judges applied the rule of the Béngal school, 
which was clearly wrong, as the Dayabhaga differs in many 
important respects from the law as laid down by Vijnyanesvara, 


Mr. Kennedy for the respondent.—A daughter, under the 
Mitakshara law, only takes a limited estate in’ property inherited 
from her father. This contention is supported by the decisions 
of the Courts here; see Myssamut Gyan Koowur v. Dookhurn 
Singh (2) and Sheo Sehai Singh v. Mussamut Omed Kon- 
wur {3). It is also supported by the decisions from the North- 
West; see Ram Swarath Pandey v. Baboo Basdeo Singh (4) 
and Adussamut Ramdam v. Beharee Lall(5). It is impossible 
to distinguish on principle between the estate taken by a widow 
and that taken by adaughter. The Jaw in the Bombay Presi- 
dency, as stated in Vijiarangam v. Lakshuman (6), is different 
from the law which prevails here. For most purposes a wife 
becomes incorporated with her sores s family, and her estate 


(1) 3 Mad. H. C. Rep., 312, (6) 1 Allahabad H. C. Rep, Pt. 
(2) 4 Sel. Rep., 330. vii, 114. 
(3) 6 Bel. Rep., 301. (6) 8 Bom. H. C. Rep, O. 0., 244. 


(4) 2 Agra H. C. Rep., 168. 
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goes to her husband’s heirs—Mussamut Thakoor Deyhee v. Rat 1874 
Baluk Ram (1). When once property has descended as stridhan Gmorar Lare 


it cannot devolve so any longer. Crruxxoo 
` LALL. 


Mr. Montriou in reply. 
The judgment of the Court was delivered by 


Couch, C.J. (who, after shortly stating the facta, continued) :— 
Pontifex, J., by: whom the case was heard, held that the estate 
which the daughter Luckey Bibee took, on the death of her 
father, was only a qualified one, and that on her death, the 
plaintiffs, as heirs of her father, became entitled to the property 
in dispute. And upon the case being sent back by me and 
Macpherson, J., before whom it came in the first instance, to 
try the’ issues which had been raised, the first of which was, was 
Thakeoor Dass a Join? and the secorfd, if so, what is the law of 
succession applicable to Jains? the learned Judge found that the 
case should be decided according to the law of thg North-Western 
Provinces. -We have therefore to determine whether, according 
to that law, the decision of the learned Judge is right. 

The first authority on the subject that I am aware of, is Mus- 
samut Gyan Koowur v. Dookhurn Singh (2), in which it was 
held that by the Hindu law (it being acase from Behar) a 
daughter had no power to alienate by gift her ancestral property 
to the detriment of the other heirs of her father. The reply of 
the Hindu Law Officers’ of the Court who were asked to 
declarè according to the Mithila and Western schools of law, 
whether Gyan Koowur (the daughter) “was competent to 
bestow the estate in gift on Jaga Koowur ; and, if not, who was 
entitled to the estate on her decease,”—which is the very ques- 
tion in this case,—was, “ When a person dies, leaving no male 
issue, the widow who succeeds to his estate has no right to 
alienate any part of it, except for religious purposes; and there- 
fore the daughter, whose right of inheritance is weaker, that is, 
who only succeeds on failure of the widow, a fortiori, can have 
no such right. Now it appears from the decree of the Sudder 
Dewanny Adawlut, dated 6th of October 1814,” (this is the fact 
which applies particularly to the present case) “ that the property 


\o 11 Moore's L A., 189. (2) 4 Bel. Rep., 330. 
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in, question is ancestral, and not Gyan Koownr’s peculiar 


Onorar Laut property (stridhan), and also it seems from the deed of gift 


Cuuxrxoo 
ALL. 


Catin. 


that such gift was not made for religious purposes. According, 
therefore, to the law as current both in Mithila and the West, 
the deed is invalid; such being the case, the property will go, after 
her death, to the nearest heir of her father, Kehur Singh, then 
living. For, as in the case of the widow, the property, goes 
on her decease not to her heir, but to the nearest heir of her 
husband who may be then living, so the same rule is to be’ 
observed a fortiori as regards the daughter.” 

The next decision on the subject is Sheo Sehaz Singh v. Mus- 
samut Omed Koowur (1), in a suit relating to the same property. 
It was held that there being a sister’s son’s son, and a daughter, 
the former succeeded and that per capita and not per stirpes. 
The Court in their remarks say :—“ There is no doubt 
that the sister’s son’s sons were very distant indeed in 
the order of® succession, and in fact are not included 
among the heirs, by almost the whole of the Hindu 
legal authorities. As, however, under no circumstances, can 
the daughter succeed to ancestral property inherited by her 
mother, the Court considered, under the vyavasthas of the 
Pundits, that the plaintiffs had the better right to the estate of 
Kehur Singh, the common ancestor of the parties.” 

We have next a decision of the Sudder Court in Heralal 
Baboo v. Mussamut Dhuncoomary Beebee (2), where it was held 
that the estate of a Hindu proprietor having devolved on his 
three daughters qualified to succeed him, they held the property 
during lifetime only, and not as their stridhan ; that so long as 
any one of the daughters survived, no daughter’s son could 
inherit; and that as no son survived when all the three daughters 
died, the plaintiff, as heir of the deceased proprietor, succeeded 
to the estate. 

The decision in this case appears to have been founded upon 
a passage in Sir William Macnaghten’s work, p. 22, where 
he says:— But though the schools differ on these points, they 
concur in opinion as to the manner in which such property 
devolves on the daughter’s death, in default of issue male. 


(1) 6 Sel. Rep., 301. (2) S. D. A, 1862, p. 190. 
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AcGording to the law as received in Benares and elsewhere, it 1874 


does not go, as her stridhan, to her husband or other heir; and gaor Laru 
according to the law of Bengal also, it reverts to her father’s Caua 
heirs.” 

The two decisions in the North-Western Provinces,—Buryar 
Singh v, Mussamut Hunsee (1) and Mussamut: Ramdan v. 
Behaxee Lall (2),—do not seem to me to be in point on this 
question; but in Punchanund Ojhah v. Lalshan Misser (3), 
we have a decision of this Court in the case of a mother inherit- 
ing from her son. The learned Judges held that, on the death 
of the mother, the property went to the heirs of the son, and they 
said that the rule was the same in the case of a woman inheriting 
from her father. More recently there are two decisions in this 
Court, one of them Deo Persad v.: Lujoo Roy (4), by Phear 


(1) 2 Agra H. C. Rep., 166. The 
case cited from the Agra Reports in 
the course of the argument was Ram 
Swaruth Pandey v. Baboo Basdeo 
Singh, 2 Agra H. C. Rep., 168. 

(2) 1 Allahabad H. C. Rep., Pt. vii, 
114. 

(3) 3 W. R., 140. ` 

(4) Before Mr. Justice Phear and 

Mr. Justice Ainslie. 
The 28th May 1878. . 

DEO PERSAD (Pramtor) o. LUJOO 
ROY (ows OF TRE DEFENDANTS). * 
Hindu Law—ZInheritance— Daughter, 
Alienation by. 

A daughter inheriting property from her 
father takes a life-interest only in such pro- 
perty, and has no power of alienation beyond 
her lifetime. The heir of the father on her 
death takes the property as heir of the an- 
cestor, and not as her heir, 

Surr for declaration of the plaintif’s 
right to, and for posseasion of, certain 
property by setting aside two kobalas 
executed in favor of the defendants. 

The property in question originally 
belonged to one Munbodh Singh, who 


died, leaving two widows and two ' 
daughters, Chumroo Kooer and Dilun- 


Kooer, as his heirs, è After the death of 
the widows, the daughters succeeded 
to, and entered into possession of, Te 
property in equal shares. Dilun 
Kooer executed, on 23rd March 1851, 
a kobala of her share to the defendant 
No. 1, by whom the other kobala was 
executed in favor of defendant No. 2 
the present respondent, on 19th July 
1851. Dilun died in 1867 without 
leaving any male issue, and the present 
suit was brought by the plaintiff, the 
only son of Chumroo Kooer, on attain- 
ing his majority, to set aside the koba- 
lag and obtain a declaration of his 
right to take by inheritance the pro- 
perty which Dilun inherited from 
Munbodh Singh. The suit was sub- 
stantially defended only by the defend- 
ant No. 2, who pleaded limitation, 
and that the plaintiff had no right 
to sue. The Munsif found that the 
suit was not barred by limitation, but 
that the plaintiff, not having been in 
existence at the time when the kobalas 


* Special Appeal, No. 1469 of 1872, against a decree of the Judge of Zilla Tirhoot, dated 
the 2ist July 1872, affirming a decree of the Alunsif of Moznfferpore, dated the 81st 
January 1872, 
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and Ainslie, JJ., and another Dowlut Kooer v. Burma Deo 
Cuorax Lart Sahoy (1), by Phear and Morris, JJ. in which the same law is 


laid down. 


were executed, had no right of action, 
He, therefore, dismissed the suit as 
against the defendant No. 2, and gave 
the plaintiff a decree only in respect 
of his claim against the other defend-' 
ants, who admitted the alienation to 
them to be invalid. 

On appeal, the Judge concurred in 
the finding that the plaintiff was not in 
existence at the time of the execution 
of the kobalas. He also was of opi- 
nion that, in the absence of any heir 


“who would take after her death, Dilun 


had an absolute estate, and was @om- 
petent to effect the alienation which 
it was sought to set aside. He there- 
fore confirmed the decision of the 
Munsif, dismissing the suit. 

The plaintiff appealed to the High 
Court. 


Baboos Mohesh Chunder Chowdhry 
and Kally Kishen Sen for the appel- 
lant. ` 


Baboos Chunder Madhub Ghose, 
Aubeenash Chunder. Banerjee, and 
Hurryhur Nath for the respondents. 

The judgment of the Court was 
delivered by 


„Pusar, J.—We think that this 
question, upon which the lower Appel- 
late Court decided the case, is con- 
eluded by authority adversely to the 
view which the lower Appellate 
Court took of it. It appears to us that 
there is no doubt now on this side of 
India that in such a case as this, where 
the daughter takes her father's pro- 
perty upon the death of the widow in 
default of a son, she takes the inherit- 


ance with a qualified power as regards 
alienation, She is in respect of alien- 
ation in no better situation than the 
widow; and any alienation which may 
be made by her is liable to be called in 
question by the heir of her father, who 
will take the inheritance at her death 
in default of a valid alienation. 
Whatever may be the state of the 
authorities in the Bombay Presidency 
(as for instance a case (a) cited on 
the part of the respondent) here, we 
think, there is no doubt that on the 
death of the daughter who has taken 
the property as I have said, it is the 
heir of her father (the ancestor) who 
succeeds, and who takes it as the heir 
of the ancestor, not as her heir. Itis 
not, necessary to enquire whether 
the plaintiff was in existence or not at 
the time when the alienation was 
effected, because we think that at no 
time during the daughter's life had 
she an absolute unqualified power of 
alienating the property. With these 
views we think that the-decision of the 
lower Appellate:Court must be re- 
versed, and the case be sent back to 
that Court for retrial on the merits. 
Costs will abide the event. 


(1) Before Mr. Justice Phear and 
Mr. Justice Morris. 
The 12th May 1874. 

DOWLUT KOOER (Praner) v, BUR- 
MADEO SAHOY anp ayoruzr (Dg- 
FENDANTS ).* 

Hindu Law— Mitahshara—Inheritance 

—Daughter’s Estate, ty 
Under the Mitakshara, the unmarried 
daughter succeeds only in priority to her 


* Special Appeal, No. 1336 of 1878, agninata decree of the Judge of Zilla Sarun, dated 
tho 27th March 1878, reversing a decree of the Subordinate Judge of that district, dated 


the 22nd April 1872, 


(a) See Bhaskar Trimbah Acharya v, Mahadev Ramji, 6 Bom, EL. C. Rep., O, On L 
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‘In the High Court at Madras the same question as we hpve 
before us arose in Kattama Nachiar v. Dorasinga Tevar (1). Rates taht 


married sisters, and not to the ultimate 
exclusion of such sister’s right of inherit- 
ance from their father. Therefore, when a 
Hindu, under the Mitakshara, died, leaving 
two daughters, one married and the other 
unmarried, and the latter succeeded to the 
father’s estate, and then married and subse- 
quently died, leaving a son and her sister, 
her surviving,—Held, that the sister was 
entitled tq succeed to the property os the 
next heir of the father. 


Baboos Mohesh Chunder Chowdhry 
and Chunder Madhub Ghose for the 
appellant. 


Mr. R. E. Twidale and Baboos 
Hem Chunder Banerjee and Boycant 
Nath Doss for the respondents. 


The facts of this case appear suffi- 
ciently in the judgment of the Court, 
which was delivered by 


Pesag, J.—In this case one Jusso- 
dak Kooer, daughter of Brijbehary 
Lall, upon the death of her mother, 
took the property which is the subject 
of suit, and which had belonged to her 
father Brijbehary Lall, deceased, in 
preference to her sister Dowlut Kooer. 
he reason of her being preferred to 
her sister in this respect being that 
she was then unmarried, whereas 


` Dowlut Kooer was married. 


Jussodah Kooer after thus obtaining 
the property married, and it is alleged 
in this suit that she has a son, one 
Jankee Proshad, who is still living. 
Jussodah Kooer herself has lately died, 
and Dowlut Kooer, her sister, who sur- 

_ yives her, now makes claim to the 
property in succession to her ; and the 
question is, whether Jussodah Kooer 
took the property on the death of her 
mother for an absolute estate, or 
whether she took it only for the estate 


of the female heir of her father 
Brijbehary Lall. 

The right of the daughters under 
Mitakshara law to inherit the property 
of their father in default of male 


, heirs and in default of his widow, rests 


on the provisions of s. 2, Ch. ii of 
the Mitakshara. There appears in this 
section to he no restriction upon this 
right of inheritance or limitation in 
the nature of the tenure by which the 
daughter holds her father's property 
when she thus succeeds to it; but at 
the same time neither is there in the 
Métakshara any expressed restriction 
or limitation in this respect as to the 
right of the widow in the property 
which she takes upon her husband's 
decease. In both cases alike the 
Mitakshara is very concise, and nftrely 
says that the widow or the daughter, 
as the case may be, in default of male 
heirs, takes the property ; nevertheless 
the Courts of this countny and the 
Privy Council have unquestionably 
declared a limitation of right in the 
mother’s case, and they found it upon 
the general character and situation of 
the female heir. In the Collecior of 
Masulipatam v. Cavaly Vencata 
Narrainapah (a), the Privy Council 
makes the restriction of the widow's 
right depend upon general consider- 
ations which are just as applicable to 
the case of the daughter as to the 
case of the widow, in other words, 


which are common to the circum- 
stances of all female members of the 


joint Hindu family. The restriction 
or, limitation upon the widow's right 
is two-fold, namely, in regard to the 
power of alienation and also in regard 
to the persons who succeed to the 


(1) 6 Mad. H. T. Rep., 310. 


(a) 8 Moore’s I, A., 529 ; see p. 551, 
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There the Chief Justice and. Holloway, J., held that the daughters 
CHOTEE LATE of the first defendant that is the person who had inherited from her 


property upon. her death; and we 
should be bound upon the authority 
of this case, followed as it was by the 
Privy Council itself again in the case 
of Mussamut Thakoor Deyhee v. Rai 
Baluk Ram.(a), to hold that, notwith- 
standing the absence of an expreds 
enactment upon this point, so to speak, 
in 8. 2 of Ch. ii of the Mitakshara, 
still the same limitation in the power 
of alienation, and the same restriction 
with regard to the “persons who 
succeed, exist in the case of a daughter 
as in the case of a widow. But we 
have further the opinion of Sir Williqgn 
Macnaghten, who says, 1 Hindu Law, 
p- 21:—“In default of the widow, 
the daughter imherijs, but neither 
is her interest absolute.” In Strange’s 


- Hin& Law, p. 189, the same doctrine 


is laid down: and the late Chief Jus- 
tice, Sir Barnes Peacock, in the case 
of Nobin Chunder Chuckerbuity v. 
Guru Persad Doss (b) expressly 
stated that.the same restrictions and 
peculiarities which attach to the wi- 
dow's rights in her husband's property, 
also attached to the rights of the 
daughter and other female heirs. It 
is true that under para. 8, s. 2, 
Ch. ii of the Mitakshara the un- 
married daughter takes solely when 
there is a competition between an 
unmarried daughter and a married 
daughter, nnd in the doctrine of the 
Bengal school which has been evolved 
from Ch, xi, s 2, para. 30 of the 
Dayabhaga, thé right of the unmarried 
daughter who thus takes in preference 
to her married sisters: is held to re- 
semble an absolute right in this 
respect, namely, that if she dies, leav- 
inga son and also sisters, the property 


(a) 11 Moore’s I. A., 189. 


-goes to her son and not to her sisters. 
But the reason for this special course 
of descent in that case is to be 
found in special words in para. 
30, s. 2, of Ch. xi of the Dayabhaga 
itself, words which are introduced by 
the commentator, and which are not 
to be found in the Mitakshara, nor 
are any words. equivalent tp them. 
These words are simply parenthetical, 
and however good a foundation they 
mey afford for the doctrine of the 
Bengal school, they do not give any 
reasons for modifying or affecting the 
provisions of the Mitakshara in those 
districts where the Dayabhaga is not 
the governing text book. And Mac- 
naghten, after the passage which has 
just been referred to, goes on to sny: 
“ According to the doctrine of the 
Bengal school, the unmarried daughter 
is first entitled to the succession.” 
— (And that is so also under the Mi- 
takshara).—“ If there be no maiden 
daughter, then the daughter who 
has, and the daughter who is likely 
to have male issue, are together en- 
titled to the sueceggion,” and so on. 
And at page 24, he snays:—“ If one of 
several daughters, who had, as maid- 
ens, succeeded to their father’s pro- 
perty, die, leaving sons and sisters or 
sister's sona, then according to the 
law of Bengal, the sons alone take the 
share to which their mother was en- 
titled, to the exclusion of the sisters 
and sister's sons,” Afterwards he 
adds:—“'This distinction does not 
gaem to prevail anywhere but in 
Bengal.” J a 

A decision of the Bombay High 
Court was relied upon by the lower 
Appellate Court (c), but it has already 


@) B. L. R., Sup. VoL, 1008, at p, 1015. 


(c) Bhaskar Trimbak Acharya v, Mahadev Ramji, 6 Bom, H. C. Rep., O. C., 1. 
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father the suit being brought in her life-time for a declaration,of ters 
title) were not her rightful successors to the zemindari, and that Cuorar Lane 
the plaintiff as the eldest grandson of the istimrar zemindar, was 
entitled to be, preferably to the second defendant, declared 
reversionary heir to the zemindari on the death of the first 
defendant. Sir Colley Scotland, the Chief Justice, said :—* With 
refeyence to the second question raised by the appellants’ objec- 
tion to the declaration of the plaintiff's right, whether the zemin- 
dari is the stridhan property of the first defendant, I need not 
‘add anything, as my conclusion on the first question is obviously 
decisive of it.’ But I ought perhaps to say with reference to the 
arguments (contradictory to those on the first question) advanced 
on behalf of the appellants, that the authorities do not, I think, 
There are some texts and com- 


nunnoð 
Lau, 


present any ground for them. 
ments recognizing as stridhan paternal property devolving on 
a daughter, but they appear to me to relate only to an appointed 
daughter who was declared to become by theeappointment the 
third description of son. . . . . The fundamental pringple 
of the law of succession, too, is adverse to the contention of the 
appellants, for if paternal property passing to a daughter were 
to become her stridhan, the succession would pass away from 


D 


been held by this Court that that 
decision does not correctly express the 
law in regard to the daughters suc- 
cession to their father's property as 
it obtains in this Presidency ; see Deo 
Persad v. Lujoo Roy (a). 

On the whole, we have no doubt 
that although under the Mitakshara 
law, as well a8 under the Jaw of the 
Bengal school, the unmarried daughtér 
takes the whole of the property in 
preference to her married sisters if 
there be any, under the Mitokshara 
she only takes in priority to them 
and not to the ultimate exclusion of 
their right’ to inherit from their 
father. Upon her death, we think 
that the property must go according 


to the ordinary rules which govern 
the descent of property on the decease 
of the female heir, that is, it goes to 
the next surviving heir of the last 
full taker of the property. In the 
present case, it must go to the nearest 
heir of Juasodah Kooer's father, that 
is, her sister Dowlut Kooer. 

Jn this view, we are of opinion, that 
the decision of the lower Appellate 
Court is wrong in law, that the 
plaintiff is entitled to a decree; ahd 
therefore the decree of the lower 
Appellate Court must be reversed, 
and the decree of the first Court 
affirmed with costs in this Court and 
in the Court below. 


(a) Ante, p. 245. 
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1874 those who were the nearest heirs by virtue of their capacity to 
Cuorax LaLt offer oblations to the last male owner.” Holloway, J., rested 
Chowsoe his judgment upon the same grounds. Towards the end of it 
he said: “On the question whether property coming to women 
by inheritance is stridhan or not, I do not consider it of the 
least consequence for the decision of this case to determine. 
By calling it stridhan we should not be in ‘the least assisted to 
the solution of the order of its transmission, for the various sorts 
of stridhan are transmitted in very various ways. . . . . Iwill 
shortly sum up the grounds upon which I come to the conclusion 
that the decree of the Civil Judge ought to be affirmed.” 
The learned Judge then states the grounds to be: “1.—The 
` principle of the law is to determine the descent by the nearness 
or remoteness of connexion with the offering ; there is no taking , 
by or through or by virtue of any individual, the only effect of 
relationship is to connect with that offering; the very name sapinda 
is the clearest etymological proof of the predominant notion. 
~ 2-eThat this principle is the reason for the daughters taking 
at all. 8,—That neither. in this nor in any other case has 
what is called vesting, the slightest influence; the very 
notion of heritable blood is, as applied to Hindu law, mean- 
ingless. 4.—The principle of the law is the only safe ground 
‘for deducing a rule of descent; the attempt to argue from 
subordinate propositions will, as the cases show, lead to a 
departure wider and wider from the real reason of the law.” As 
far as the law in that part of India is the same as in the 
North-Western Provinces, this is an express authority upon 

the question before us. 

On the other hand, there are certain cases in the High Court 
at Bombay which were relied upon as being opposed to the 
doctrine which appears to have been consistently held both by 
this Court and the High Court at Madras. One of them is 
Pranjivandas Tulsidas v. Devkuvarbai (1), and is known by the 
name of Devkuvarbai’s case. It appears to have been thete 
laid down by the Supreme Court at Bombay, that a widow is 
entitled to the moveable property absolutely and to the immove- 


(1) 1 Bom, H. C. Rep., 180. 
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able property for life, and subject to the widow’s interest, jhe 1874 
moveable property descends to the daughters absolutely. aa Laru 

It appears from the judgment of the Chief Justice, Sir Matthew Cirowsoo 
Sausse, and Sir Joseph Arnould in Venayak Anandrav v. Laksh- 
mibai (1), that this decision was based mainly on the authority of 
. the Mayukha, an authority in that part of India. The judg- 
ment, in the latter case, which seems to have been written by 
Sir Matthew Sausse to be forwarded to the Privy Council, con- 
tains this passage, p. 121 :— In Devkuvarbai’s case this Court 
held that the widow of an intestate, childless, and separated bro- 
ther takes the moveable property absolutely, and the immoveable 
for life only, with remainder to the heirs of the intestate. That 
decision was very much based upon the principle of allowing 
the law of usage to control the letter of that portion of the 
written law which was in favor of the widow. In the Mitakshara 
on Inheritance, Ch. ii, s. 1, entitled * Right of the widow to 
inherit the estate of one who leaves no male issue,’ the com- 
mentator, after declaring the order of succession (see param) =» -7 
in words quoted from Yajnavalkya, and after discussing various 
interpretations.and opinions, states the conclusion (para. 39) as 
follows :”—The learned Chief Justice then quotes the passage. 
He is speaking of his own judgment in the former case, and says 
that he based it on the authority of the Mayukha. 

The next case at Bombay is Navalram Atmaram v. Nand- 
hishor Shivnarayan (2). There three of the learned Judges of 
that Court held that, according to the Hindu law of inheritance 
as received in the Bombay Presidency, immoveable property 
inherited by a married woman from her father, whether or not 
it be strictly entitled to the name of séridhan, descends on her 
death to her own heirs, and not to her father’s descendants, 
according to what is called the “melancholy succession ;” and 
that an inheritance descending on a married woman from her 
father classes as stridhan and descends accordingly. It is to be 
refnarked upon this decision that the learned Judges considered 
the text of Menu and ‘the opinions of the commentators and other 
authorities on Hindu law, but they do not appear to have been 


(1) 1 Bom. H. O. Rep., 117. (2) 1 Bom. H. C. Bep., 209. 
34 
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aware of (at least they do not notice) any decisions of the 


Cuoray Lath Courts on this side of India on the subject; and in considering 
as branes whether we should treat this case as an authority, this is very 


L 


material. We may fairly say that a judgment of another High 
Court in which no notice was taken of, the decisions of this 
Court upon the point ought not to receive the same respect from 
us as it would receive if the learned Judges had considered the 
decisions on this side of India. 

The next case is Bhaskar Trimbak Acharya v. Mahadev 
Ramji (1), in which Sir Joseph Arnould, who was one of-the 
Judges in the former case, sat alone. He held that the 
property acquired by a married woman by inheritance, with 
the exception of property inherited by a widow from her hus- 
band, classes as stridhan, and descends accordingly. He 
appears to have held this upon the authority of Venayak 
Anandravy. Lakshmibai(2). Hesays:—“ Mr. Marriott’s position, 
that upon the @state vesting in Lakhshmi as sister of Vithal, 
her son Ramji Krishnaji, and his son Mahadev Ramji thereupon 
became jointly interested therein as copartners with Lakhshmi, 
must, in my opinion, be regarded as untenable; it seems opposed 
to the principles established in Hindu law regarding property 
coming by inheritance to women, and is inconsistent with the 
position already adverted to, as established by the case of 
Venayak Anandrav v. Lakshmibai (2), that the sister takes 
absolutely.” But the learned Judge proceeds to notice the 
decision of the Judicial Committee of the Privy Council and 
the text of Katyayana, and allows that in the case of inheritance 
by a widow from a husband, the rule laid down in the Mitakshara 
does not apply. So far he departs from what had been pre- 
viously decided, and it will be seen that in this he differs from 
the judgment I am about to notice of West, J., who gives 
as bis opinion that the passage in the. Mitakshara applies 
to the case of a widow inheriting from her husband just as much 
as to that of a daughter inheriting from her father. The case 
is Vijtarangam v. Lakshuman (3). 


(1) 6 Bom. H. ©. Rep., O. C., 1. (2) 1 Bom, H. C. Rep., 117. 
(3) 8 Bom. H. C. Rep., O. O., 244. 
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Now the decision in that case is founded upon the Mayukha. 1874 
The Chief Justice says :—“ The question of Hindu law arising Onori Dart 
from these facts is a difficult one, but looking (as I think we Caurisoo 
are in this island bound to do) to the Mayukha, for the law to ae 
regulate this case, Thamabai must be regarded as the legal 
representative of Yesubai in respect of the property in question 
in this suit, and not the plaintiffs:” and West, J., says:— 

“We must fall back either on the Mayukha, which is equally 
inconsistent with a current of decisions derived from the analo- 
gies of the Bengal law, or else on the Bengal law itself.” But 
the learned Judge took the: opportunity of this case coming 
before him to discuss at considerable length, and with much 
ability, the meaning of the passage in the Mitakshara, and to 
comment upon the authorities. He, too, does not appear to 
have noticed any of the decisions on this side of India, and what 
I have already said with regard tothe decision in Navalram At- 
maram v. Nandkishor Shivnarayan (1) will apply to this part of 
his judgment. He lays down that the Mitakshara includesgin | 
stridhan all property acquired by a woman by inheritance, which 
is contrary, ag I have already said, to what had been laid down by: ` 
Sir Joseph Arnould in the case of Bhaskar Trimbak Acharya v. 
Mahadev Ramji (2), and contrary also to the decision of the Privy 
Council in Bhugwandeen Doobey v. Myna Baee (3). He argues, 
as I understand him, that this case was not rightly decided. It 
appears to më that what Holloway J., said, which I have read, 
applies very much to this judgment of West, J. Certain- 
ly, when we have the various decisions of the Sudder Court 
here upon the law which is applicable in this suit, and the 
decision of the High Court at Madras upon a similar law, in 
which no substantial difference can be pointed out, with reference 
to this question, we ought not to unsettle the law which appears 
to have been received on this side of India for the last fifty 
years, on account of the opinion of a Judge of the High Court 
at Bombay, however learned he may be. The consequences, at 
the present time, would be most serious. Courts ought always 
to bear in mind that it is no light matter to reverse a series of 


Q) 1 Bom. H. C. Rep., 209. (2) 6 Bom. H. C. Rep., O. C., 1. 
(3) 11 Moore's I. A., 487. è 
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1874 degisions which must have been acted upon for many years, and 
Cuoray Lart have been regarded as declaring what was the law. 

Cxuxx00 It appears to me that the conclusion which Pontifex, J., 
arrived at in this case is the right one, and that his decision 
ought to be affirmed. The costs of the hearing on remand, 
in which the appellant really was successful, qyght to be 
regarded as part of the costs of the original hearing,, and 
should be allowed in the same way as those costs were allowed, 
viz., out of the estate. The appellant must pay the costa of 
this appeal on scale No. 2. . 


Appeal dismissed. 


Attorney for the appellant : Baboo B. M. Doss. 


`» 


Attorneys for the respondents: Baboo G. C. Dutt, and Messrs. 
Beeby nnd Ruttes. 
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Before Sir Richard Couch, Ki. Chief Justice, Mr. Justice L. S. Jackson, 
and Mr, Justice Ainslie. 


Pea OHUNDER NARAIN SINGH, Dspvty Maarstaats or Corwa (Deranp- 
eee ea -AxT), v. BRIJO BULLUB GOOYEE (Prarntre).* 


Beng. Act VI of 1868, Sched. K—Act XVIII of 1850—Judicial Act—Right 
of Action—Liability of Magistrate. 

The removal by a Magistrate of an obstruction in the exercise of the powers 

conferred upon him by Sched. K, cl. 1 of Beng. Act VI of 1868 is not a jadicial 

act; and the Magistrate is therefore not protected by Act XVII of 1860 


* Appeal, No. 1 of 1874, under s 15 of the Letters Patent of the 
28th December 1865 from, a judgment of Mr. Justice Markby, dated the 
22nd December 1873 in Special Appeal, No. 1550 of 1872, from a decree of 
the Officiating Judge of East Burdwan, dated the 24th of June 1872, affirming 

$ a decree of the Munsif of Cutwa, dated the 9th of January 1872, 
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from a suit in the Civil Court to try the question of the right of the person 1874 


against whom the order was made to create the obstruction and-for damages. Cuuxpen 
Nindi SincH 


d BrO a 


Tue special appeal preferred in this case was first heard  Gooree. 


before Markby and Birch, JJ., who differed in opinion. The 
facts material to this se are sufficiently stated in the judg- 
‘ment, of l 


Marxpsy, J.—In this case it appears that one Brijo Bullub 
Gooyee, the present respondent, was a resident of Cutwa, and 
that on the information of the head constable of that town pro- 
ceedings were taken against him by the Deputy Magistrate: 
(who was also Chairman of the TownsCommittee) under cl. 1 
of Sched. K of Beng. Act VI of 1868. The account of these 
‘\proceedings which has been given does not very clearly show 

What was done, It however ‘appears that the respondent was 
meoygoivicted of an offence under that clause afd fined Rs. 20. 
He was also under the same clause ordered by the Magistrate -see 
to remove three steps or sets of steps forming the approaches 
to two houses which were his property. These three sets“ 
of steps the Deputy Magistrate had found to have been newly 
erected. The respondent removed the steps, but subsequently 
brought a suit in the Civil Court against the Deputy Magis- 
trate, the Collector, and the Head Constable of the town to have 
it declared that he had a right to ascend to his two houses by 
these three sets of steps and for damages. As regards the. Col- 
lector, the case was at once dismissed, the Munsif holding that 
there was no ground whatever for making him a party., 

As regards the merits of the case, the Munsif found upon 
the evidence that the steps had been recently erected on the 
site of old steps; these ateps having, for a very long period, been 
the means of approach to the respondent’s houses, which were 
separated from the road-by an open drain. This being so, the 
Minsif held that they did not come within cl. 1 of Sched. 
K of Beng. Act VI of 1868, putting upon that clause 
the very reasonable construction that it did not apply to any 
part of a building recently pulled down and re-erected on the 
old site. He accordingly declared the right of the respondent «© 
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to pass and repass to and from his two houses by the steps 


Cuunper in question, and directed the appellants to pay Rs. 3 as damages 


Narain Siwan 
v. 


Briso BvLLUB 


GooxEx, 


; 


in their representative capacity as officers of the Cutwa Muni- 
cipality. By this I understand it to be meant that the respondent 
was to receive compensation to that amount out of the Town 


Fund, but that the defendants were not to be personally liable. f 
It was however objected by the appellant that the Munsif 

had no jurisdiction to try this suit. The objection appears to 

have been then based upon the provisions of s. 92 of Beng. Act 


VI of 1868. But the Munsif in my opinion correctly held that 
the only effect of that section was to bring the persons exercising 
the powers of this Act as executive officers under the control of 
the Commissioner, and did not in any way affect the jurisdiction 
of the ordinary Civil Court, and considering that s. 88 pro- 
vided for the conditions under which a suit would lie against 
the Magistrate, he thought it clear that this suit might b 
maintained. ° 


~ ~. -lho Deputy Magistrate, who is the present appellant, did'ndo 


appeal against this decision so far as the merits of the case ardy 
concerned. But he appealed on the ground that the Civil:Court \ 
had no jurisdiction to entertain the suit, relying on the same a 
arguments as were used in the Court below. The District | 
Judge took the same view as the Munsif, and dismissed the 
appeal. Upon the case made before him, the District Judge 
could come to no other conclusion. 

In this Court to which the Deputy Magistrate has now 
appealed, it is again contended by the appellant that the suit 
will not lie. He puts his case here on the ground that no suit 
can be maintained against him for an act done judicially and 
within his jurisdiction, or with the bond fide belief that he had 
jurisdiction. This is the only ground of appeal, and it is 
evidently founded on the provisions of Act XVIII of 1850. 
This is a defence which ought to have been distinctly pleaded 
and raised-by the issues, as it depends ‘on certain allegations’ of 
fact, the truth of which ought to be investigated. The appel- 
lant, however, has not asked us to send the case back, but has 
asked us to hold upon the facts as they appear on the judgments 
of, the Courts below that the defence is well founded, and no 
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objection to our entertaining the appeal upon this ground has 
been taken by the respondent. I therefore proceed to consider 
the case as if the Act had been relied on in the Courts 
below. 

That Act provides that “no Judge, Magistrate, Justice 
of the Peace, Collector, or other person acting judicially shall be 
liable to be sued in any Civil Court for any act done or ordered 
to be done by him in the discharge of his judicial duty, whether 
or not within the limits of his jurisdiction: provided that he, 
at the time, in good faith, believed himself to have jurisdiction 
to do or order the act complained of.” 

In considering whether the appellant is protected by this Act, 
I shall assume that he acted in good-faith. Therefore, although 
the steps are now found not to be guch as come within cl. 1 
of Sched. K, so that the defendant had no jurisdiction to 
remove them, still he comes within the protection of this Act, 
if he was acting judicially, and in discharge of Shis judicial duty. 
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This therefore, in the view that I take of the matter, is oa” 


important question for consideration,—was the appellant in this 
case acting judicially and in discharge of his judicial duty 
within the meaning of the Act XVIII of 1850, when he ordered 
these steps to be demolished? If he waa, he is entitled to the 


-protection given by the Act, otherwise not. 


Now, as a general rule, every Magistrate does act judicially 
in discharge of his judicial duty whenever he performs any of 
the duties which are imposed upon him by the law. The duties 
which he usually performs are of such a nature as to render it 
absolutely necessary for their due performance that he should 
have thaf protection. He has generally either to punish an 
offence or to vindicate the rights of a private individual; and if 
he were hampered by fear of the consequences which might arise 
from a mistaken conclusion, he could not have that independence 
of mind whigh is essential to the discharge of such functions as 
these. This protection is not confined to persons holding and 
exercising a regular judicial office, but it extends to any persons 
whose duty itis to adjudicate upon the rights or punish the 
misconduct of any given person, whatever form their proceed- 
ings may take, or however informal they may be, This has 
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begn go held in England— Tozer v. Child (1)—and I do not see 
any reason to doubt that the same would be held here. 

That it is, however, the judicial character of the act which 
alone gives the protection may be seen by comparing the law as 
applied to persons who act under somewhat similar conditions, 
but not judicially. Thus it has long been the custom in 
England, and itis beginning to be the custom here, to confer 
large powers on individuals or bodies of individuals to be used 
for the public benefit. The persons upon whom these powers 
are conferred in England are generally called Commissioners, 
and they are placed in this position: whilst, on the one hand, 
they are liable for any wrongful act committed by them, they 
are, on the other hand, generally protected from personal annoy- 
ance and from personal liability. A public officer (generally 
their secretary) is made defendant in the suit, and the law allows 
them to defray the costs and damages in any suit brought 
against them out®f the property entrusted to their care. With- 


~os such protection as this, no one would act as a Commissioner ; 


whereas a greater immunity than this would he dangerous to 
the interests of those with whom they come in éontact. ` 
The powers and duties contained in Sched. K of Beng. Act 
VI of 1868 are (with the exception of the powers to punish 
an offence) exactly of this character. They are powers which 
enable the persons in whom they are vested to protect the 
health and comfort of the inhabitants of the town _to which 
they are applied. They impose upon those persons important 
public duties which they are bound to perform, but these 
duties are not, as it appears to mè, judicial. The main consider- 
ation is not what are the rights of the parties concerned, but 
what is necessary for the health, comfort, and convenience of 
the public. I speak of these powers generally, for I am bound to 
admit that some are judicial, namely, the powers in certain cases 
to punish for an offence. And I have felt the force of the argu- 
ment, that had the Legislature intended some of these duties*to ` 
be judicial, and some not, the line would have been distinctly 
drawn. It would perhaps have been more convenient if this had 


x 


(1) 7 E. & B., 877. 






7 


VOL. XIV.] HIGH COURT. 259 






3| been done, but I think we can gather from the Aot itself what _ 1874 
ì the intention of the Legislature was. Looking only to this xX anam Sian 
hedule, we find certain powers and duties arẹ confided to the Bairo Borib 
istrate; some of which are undoubtedly judicial, whether Goorzs. 
a6 others are so or not. But this is only a schedule; its place 
in the Act is in ss. 82, 83, and also, by reference, in s. 42, with 
which it must therefore be read. We thus find that it is prima- 
rily a schedule of “conservancy powers” though some other 
powers are mixed ap init, Ands. 42 appears to me to draw 
the required line.. That section provides that “it shall be com- 
petent to the Government to declare that all or any of the powers 
and authorities which are vested in the Magistrate, and the 
duties which are imposed upon him by the sections enumerated 
A in Sched. B. to this Act annexed, or by any of them, shall be 
vested ‘and exercised by the Towf Committee at a meeting.” 
mongst the duties which are enumerated in Sched. B. as 
being capable of being so transferred, are included, therefore, that 
= which has been exercised in this case, but s. 42 further. 
provides that “nothing herein contained shall be deemed to 
confer upon any Town Committee any power to impose a fine.” 
This appears to me to draw the required line. The powers to 
fine for an offence are judicial, and can be confided to the Magis- 
trate alone; the other powers being conservancy powers are not 
judicial, and may be confided to the Town Committee. Unless 
the line be thus drawn, we should be compelled to hold that 
- these powers, even when exercised by the Town Committee at a 
meeting, were judicial powers; for the same powers which, when 
exercised by one person are judicial, can hardly be otherwise 
when exercised by another. But to hold that the Town Com- 
mittee when exercising these powers were acting judicially 
would produce a result which, having regard to the nature of 
that body and the ordinary mode of conducting business at a 
meeting, would not to my mind be satisfactory. It could not 
have been intended by the Legislature that a body of Town 
Commissioners should meet and dispose of claims to valuable 
rights of property without any forms of procedure or any appeal. 
The office which the appellant holds will not alone protect 
him. The Act of 1850 very strictly confines its protection to 
t 35 
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persons acting judicially, and to acts done or ordered to be done 
by them in discharge of their judicial duties. And although 
there is no doubt a primå facie presumption that judicial officers 
in discharge of public duties are acting judicially, yet that is not 
always so. Orders made by a Magistrate under ss, 518 and 
619 of the Code of Criminal Procedure, which are of a somewhat 
similar character, are expressly declared by s..520 not to be 
judicial proceedings. 

Upon the whole I have come to the conclusion that in this 
case the Magistrate was neither acting judicially, nor was the act 
done by him in discharge of his judicial duties when he ordered _ 
these steps to be removed. I think what he then did was done 
by him as a public officer on behalf of the public exercising 
conservancy powers, and ake tigretors; Act XVIII of 1850 
does not apply. i 

I have before pointed out that by the decree of the Munsif 
the appellant hag not-been made personally liable, but only’ as | 
the officer of the Town Committee. No objection has been 
raised to this form of the decree by either side, and it seems to 
me reasonable and proper that it should so stand, I only refer 
to it as showing that a decree in this form is not open to the 
objection which would naturally arise against a public officer 
being made personally liable for an act done by him in good 
faith, though erroneously. 

The defendant No. 3, the Head Constable, has not appealed. 
Whether or no, therefore, the decree could have been maintained 
as against him, has not been considered by me in this case, and 
nothing is decided upon it. From the form of the decreé it is 
practically immaterial. 

I think the appeal should be dismissed with costs. 

Brrow, J.—It is not until the case comes before us in 
special appeal that the real and sole defence to such an action 
is properly urged, and yet the case appears to be one about 
which the legal advisers of Government have interested them- 
selves. 

_ That defence is that the Deputy Magistrate was acting 
judicially and as the law prescribes, and could not therefore be 
sued. 
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The District Towns Act confers on the Magistrate alone the 1874 

power tọ fine under the conservancy provisions of the Act. In Petts 
i respect of offences punishable under the Act, the Magistrate ADe D 
would have to be guided by the provisions of Act XXV of Goorse. 
1861 (vide ss. 21 and 11) in the investigation which must 
precede the order imposing the fine. The proceedings show 
that; the Deputy Magistrate summoned the person accused of 
creating an obstruction, heard evidence for and against him, and 
came to a decision thereon. He dealt with the matter judicially 


\ and in good faith, and on general principles is protected from a 


Baer ae 


civil action. The fact that he was also Chairman of the Town 
\ Committee in no way affects the case. The powers which he 
exercised, he exercised as Magistrate. It is nowhere suggested 
that he acted unfairly or with partiality: there is every reason 
to suppose that he acted under thé conviction that his orders 
were for the public benefit, and that he was bound to issue them. 
. In the case of Madhab Chandra Guhe v. Kamlakant 
; Chuckerbutty (1), it was held that the order of a Magistrate sme 
i under Ch. XX of the old Criminal Procedure Code was con- 
| clusive as regards the particular act done by him. The 
Magistrate had removed a bridge which obstructed a khal, and 
the suit was brought to set aside his order, and to have the 
plaintiff’s right to erect the bridge declared. The suit was 
dismissed on the ground that a Magistrate’s order passed with 
jurisdiction could not be set aside by a Civil Court, and that no 
suit would lie for a valid declaration of right against persons 
who had no interest in the matter. The Full Bench Ruling 
in the case of Ujalmayi Dasi v. Chandra Kumar Neogi (2) 
has determined that no suit will lie to set aside an order made by 
a Magistrate under Ch. XX of the Criminal Procedure Code, 
or to restrain him from giving effect to his order. S, 311 was 
held to bar the jurisdiction of the Civil Court in such a case. 
In the Madras High Court, in the case of -Seshaiyangar v, R. 
Ragunatha Row (3), in which a Deputy Magistrate acting under 
s. 308, Criminal Procedure Code, caused a house to be removed 
as nn obstruction to the high-road, and was sued for the value 


(1) 6 B. L. R., 648. (2) 4 B. L. BR, F. B., 24. 
(8) 6 Mad. H. C. Rep., 345, 
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of.the house, it was held that although the removal of the house 
by the Deputy Magistrate was an act without jurisdiction, the 
Deputy Magistrate, though acting improperly, had acted judi- 
cially in making the order for the removal of the house, that he 
had acted in good faith, though on a hastily formed belief that he 
had jurisdiction, and was consequently protected by Act FON 
of 1850. The suit against him was dismissed. . 
Whether the Magistrate acts under a section of the en 
Procedure Code, or under a special enactment of the Local 
Government empowering him to remove obstructions, and 
imposing a fine for causing them, so long as he acts judicially in 
a bond fide belief that he has jurisdiction, he, and those who 
eXecute his orders, are protected by Act XVIII of 1850 from 
being sued in the Civil Court on account of any such act. 
The words in the Act “ acting judicially ” must, in my opinion, i 
be considered to extend to proceedings held by a Magistrate 
exercising his judgment as to whether a fine should be imposed 


2a pot under a local Act by which he is empowered to fine. 


Damages are laid in the plaint so as to cover the fine imposed, 
under the pretence of an action to establish a right and damages 
for its infringement; the suit really seems to be one to recover a 
fine imposed by the Deputy Magistrate and get his orders set 
aside. 

In my opinion the action will not lie. The Deputy Magis- 
trate and his subordinate, the Municipal Constable, are, I think, 
protected from such a suit by Act XVIII of 1850. I would 
decree the appeal and dismiss the suit with costs in all the 
Courts. 


The Judges thus differing, the opinion of Markby, J., as that l 
of the senior Judge prevailed, and the defendant preferred the 
present appeal from that learned Judge’s decision. 


The Senior Government Pleader (Baboo Unoda Persad Ba- 
nerjee) for the appellant.—The same clanse in Sched. K of Berg. 
Act VI of 1868, cl. 1, empowers a magistrate to fine a person 
erecting an obstruction in the public highway, and to remove the 
obstruction ; the two matters go together and form part of one 
and the same proceeding. But in order to fine the offender, the 
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Magistrate must first judicially find that an obstruction has been 1874 
created. The whole proceeding therefore must be taken to be, Cnurpsr 
ARAIN SLYGH 

a judicial proceeding for punishing the offendér, and every part ote ee 
of itis equally protected by Act XVIII of 1850. Had the  Goorex. 
Legislature intended that some of the duties of the Magistrate 
under Beng. Act VI of 1868 were to be deemed judicial, 
and ‘others executive, they would have drawn a distinction 
between the two classes, as they have done in the case of 
Town Committees, who by s. 38, cl. 5, are empowered to 
exercise any of the powers of the Magistrate which may be 
conferred on them by the Government of Bengal under s. 42; 
“but the latter section expressly provides that they shall not 
have the power of fining. Magistrates were always protect- 

Nai No suit could be brought tp set aside an order of a 
Magistrate ordering the removal of an obstruction or nuisance 
tinder Act XXI of 1841—Government v. Choonee Lal (1), 
Sohun Patuck v. Omoola Koowur (2), Ramkishore Bhutta- 
charjee v. Biseshur Bhuttacharjee (3), and Prankishen Surmatprsae 
Ramrooder Surma (4). No suit will lie to set aside an order 
of a Magistrate under Ch. XX of the Code of Criminal Pro- 
cedure— Ujalamayi Dasi v. Chandra Kumar Neogi (5), Madhab 
Chandra Guho v. Kamala Kant Chuckherbutty (6). In Tarak- 
nath Mookhopadhya v. Collector of Hooghly (7) it was held that 
Act XVIII of 1850 does not protect a Magistrate who has, 
not acted with due care and attention, but on review the ruling 
was reversed; see Collector of Hooghly v. Tarak Nath Mookho- 
padhya (8); see also Seshaiyangar v. R. Ragunatha Row (9). 
By English law, too, a judicial officer is not liable to be sued 
for an adjudication according to the best of his judgment upon a 
matter within his jurisdiction, and a matter of fact so adjudi- 
cated by him cannot be put in issue in an action against him— 
Kemp v. Neville (10); see further Collector of Patna v. Roma- 
nath Tagore (11). 


(1) S. D. A., 1853, p. 929. ° ` (7) 4 B. L. R., A. C, 37. 

(2) Marsh., 7. (8) 7 B. Li R., 449. 

(8) Id., 231. (9) 8 Mad. H. O. Rep., 345. 
(4) Id., 214, (10) Broom’s Const. Law, 734. 


(5) 4B.L.R,, F. B., 24. (11)7 W. B., 191; 
(6) 6 B. L. R., 643. 5 
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“Baboo Mohini Mohun Roy for the respondent.—It can only 
serye to confuse to say that the conviction and punishment 

y a Magistrate under this Act cannot be separated from an 
order by him for the removal of an obstruction. It may be 
that there may be an obstruction on the road caused by an 
accident, or one the author of which cannot be discovered, and 
which has to be removed; it cannot be said that the Magistrate, 
in ordering the removal of it, discharges a judicial function. 
Although both the provisions are in the same clause, yet the two 
acts are very different, the conviction and the imposition of a fine 
are judicial acts, while the removal of an obstruction is purely an 
executive or ministerial act. In fact all through Beng. Act VI 
of 1868, there are powers conferred on the Magistrate, some of 


which are judicial, and others merely ministerial; and, as to the / 


latter, there is no protection from being sued. It would b 
unreasonable to prevent aman from bringing a suit, the real 
object of which fay be, asin this case, to establish a title to 


wwa perty. It could not have been intended by this Act to leave 


a party, against whom a decision had been given by a Magistrate 
involving a question of right to property, without the usual 
remedy of an appeal to the civil tribunal. 


Baboo Unoda Pershad Banerjee in reply. 
The following judgments were delivered :— 


Couca, C.J. ( AINSLIE, J., concurring) :—In this case, which 
was an appeal from the judgment of Markby, J., as the senior 
Judge, sitting with Birch, J., the first ground of appeal is that 
the Magistrate in his proceeding under Sched. K of Beng. 
Act VI of 1868 acted judicially, and in discharge of his judicial 
duty, in directing the removal of the obstruction which was 
removed by him, and for the removal of which the plaintiff 
brought the suit against him and another person, ‘and that 
therefore Act XVIII of 1850 is a bar toa suit against the 
Magistrate. The second ground is more general, being that 
Markby, J., ought not to have held that the powers and duties 
mentioned in Sched. K, with the exception of the powers to punish 
an offence, are not judicial. 
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Act XVIII of 1850 provided that no Judge or Magistrate, 
&c., or other person acting judicially, shall be liable to be sued y 
in any Court for any act done or ordered to be done by him 
in the discharge of his judicial duty, whether or not within 
the limits of his jurisdiction, provided that he in good faith 
believed himself to have jurisdiction to do or order the act 
complained of. The object of that Act was not to introduce 
the rule that a Magistrate acting judicially was not liable 
to a suit, hut the further rule that he was not liable, although the 
act was not within the limits of his jurisdiction, if he bond fide 
believed it to be. 

The question in this case is, “ aoka the removal of the 
` obstruction by the Magistrate in exercise of the power given 
to him by the first clause of Sched. K is a judicial act. . 

The clause is :—* Whoever builds any wall, or erects or sets 
up any fence, rail, post, or other obstruction or encroachment 


in any public highway, or in or over any open drain, sewer, 
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or aqueduct along the side of any such highway, shall diams - 


liable to a fine not exceeding Ra. 50; and the Magistrate shall 
have power to remove any such obstruction or encroachment, 
and the expense ‘of such removal shall be paid by the person 
erecting the same, and shall be recoverable from him in the 
manner provided in s. 83 of this Act.” 

If the whole of this clause is to be read as one single provi- 
sion, and the power of the Magistrate to remove an, obstruac- 
tion only exists where the person building or setting up the 
obstruction has been convicted and punished by a fine; it might 
be said that the conviction of setting up the obstruction and 
imposition of the fine and the removal of the obstruction 
being one act, and the order by the Magistrate that it should 
- be removed being part of the judicial proceeding for punishing 
the offender, the whole was a judicial act,—that the removing 
the obstruction could not be separated from the awarding 
the punishmént of the fine. But it appears to me that this 
would not be a reasonable construction of the clause,- for then 
it would not provide for the cases where it may be necessary 
for purposes of conservancy that the obstruction should be 
removed, and yet no person can be discovered who could be 
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punished for setting it up aud made liable to pay a fine, a 
from whom even the-expense of the removal could be recovered. 
This ‘clause, although it contains two provisions, one for the 
™ punishment of the author of the obstruction, and the other 
for the removal of the obstruction, must be looked at as if 
it was in fact two clauses; one providing for the judicial act 
of determining who the offender is and punishing him, and the^, 
other for what may be done separately and without any offender 
being punished, namely, the act of removing the obstruction, 
which may properly be called an executive or ministerial 
act. i 
In other parts of the schedule also we find clauses, some of 
which relate to judicial acts, namely, powers of fining for 
offences. For instance, there i is the 3rd clause, where, if a person 
being ordered to remove a projection, encroachment or obstru 
tion does not do so, he shall be liable to a fine not exceedin 
Rs. 50, and the Magistrate in such a case may remove or alter 


l 


~ projection, encroachment or obstruction. Others are, cl. 8, 


where if a person neglects or refuses, after notice from the 
Magistrate, to keep a drain, privy or cesspool in a proper state, 
he shall be liable to a fine; and the 9th clause, where the 
fouling of water by bathing, washing, throwing rubbish, &c., 
is made punishable by a fine. Then there are powers which are 
not judicial, as in the 10th clause, which gives to the Magistrate 
the power of filling up unwholesome tanks in private premises, 
and provides in he same way as the lst clause that the expense 
incurred thereby shall be paid by the occupier of such premises, 
and shall be recoverable from him in the manner provided in . 
s. 83 of the Act; and the llth, which gives- the Magistrate 
power to clear noxious vegetation and improve bad drainage ; 
and the 12th, which gives him power to drain off and clean stag- 
nant pools in open places; and the 13th, which gives him power 
to cause places near public highways which are dangerous to 
passengers to be repaired, protected, and enclosed.” e 
Here are various acts which may be done by a Magistrate ` 
by virtue of this schedule, which are not judicial. They are 
ministerial acts, and acts which may in some cases be doue by 
virtue of the Act by persons who are not Magistrates, namely 
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the Town Committee. They in no way partake of the natyre 
of a judicial proceeding. 
` It seems to me that the schedule to the Act gives power to 
the Magistrate for purposes of conservancy to do things which 
are merely ministerial. Ut also gives him power in certain 
cases to punish an offender by a fine. But these are distinct 
acts, and the circumstance, that in this instance there has been 
the imposition of a fine upon the person who is said to have set 
up the obstruction, does not make the act of the Magistrate 
which followed it, the act of removing the obstruction, in any 
way a judicial act. It does not protect him. from an action 
being brought, not to try the legality of his decision in punish- 
ing the offender by a fine, and not to interfere with that, but 
\ to try the question of right whether the person to whom the 
lace belongs has a right to have “the steps there or not. I 
pee construe this Act as being intended to put in the 
power of the Magistrate acting as a conservanby authority the 
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decision of questions of property which might be of the utmom— == 


importance to persons: and to do so without there being any 
appeal from his decision; for I cannot regard the provisions of 
8. 92, which seems in one stage of this suit to have been relied 
upon as protecting the Magistrate from an action, as being 
in any way whatever a remedy by appeal. It seems to me to 
have been intended for quite a different purpose. 

I think, therefore, that Markby, J.’s decision that the 
action was not barred either by Act XVIII of 1850 or by the 
general law, is aright one, and that this appeal ought to be 
dismissed with costs. 

Jackson, J.—I entirely concur in the judgment which has 
been just delivered, and have very little to add. I can only say 
that it seems to me that it would’ be matter of the most serious 
consequence if Magistrates, in addition to being protected in the 
discharge of their purety judicial functions, were also so far 
inviolable in their executive capacity, that they should be at 
liberty to make orders in the conservancy branch of their duties 
which should not be liable to question in any form or shape. It 
would be simply placing property in towns, where such Acts come 
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info operation, absolutely at the disposal of the Magistrate for the 
time being. The section referred to by the learned Chief Justice 
is manifestly one, I think, intended to give the Government 
and the Commissioner the power of controlling in an executive 
way the proceedings of the Magistrate under the Act, and it 
would be, if it could be used at all for such a purpose, a very 
inadequate substitute for that right which every subject ought 
to have of ,submitting questions of this kind to the decision of 


the Civil Courts. 
Appeal dismissed. 


PRIVY COUNCIL. 


HURSAHAI SINGH anp orners (Puarntirrs) v. SYUD LOOTF ALI 
KHAN anD grnzes (DEFENDANTS), 





[On Appeal from the High Court of Judicature at Fort William in Bengal.]/ 


Accretion—Lande Temporarily or Permunently Settled—Reformation. 


ww mă here lands submerged by a river reform, and can be identified as having 


formed a part of a particular estate, they belong to the owner of that estate, 
whether his estate consists wholly of permanently settled lands, or whether 
it has been partly acquired as an alluvial accretion under temporary settle- 
ments made by Government with him as owner of permanently settled lands. 


Appeal from a judgment and decree of the High Court at 
Calcutta, bearing date the 4th June 1866, affirming a judgment 
and decree of the Judge of Patna, dated the 20th September 
1865. i 

The plaintiffs, the owners of the estate of Muteor, a portion of 
which estate they held under temporary settlements with Govern- 
ment, claimed certain lands as having reformed on the site of a 
part of their estate which had been diluviated by the Ganges. 
The defendants, on the other hand, claimed the same lands as 
an accretion, under Regulation: XI of 1825, to their estate of 
Ramnuggur. The Judge of the Patna Court, by whom the case 
was tried, found én the facts that although the lands in question, 
when they first formed and rose clear of the river, were attached 
to the estate of Ramnuggur, they could nevertheless be clearly 


> * Present:—Sie J, W. Corvin, Siz B..Psacocx, Sm M. B. Saurn, 


Sie R. P. Corrier, anD Sim L. Peer. 
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identified as having reformed on a portion of the Muteor estate, 1874 
which had been submerged. Applying the law, as it had been gh het is 
declared by a Division Bench of the High Court in the case of v. 
Romanauth Thakoor v. Chundernarain Chowdhry (1), the Judge PES AN 
awarded the lands to the plaintifs. ` On appeal to thé High 
Court his decision was held to be opposed to the judgment of a 
Full Bench of that Court in the case of Kattemonee Dossee v. 

_ Ranee Monmohinee Dabee (2), in which the view taken in the 

case of Romanauth Thakoor had been overruled. The case 

was accordingly remanded to the Judge of the Patna Court to 

decide it in accordance with the principles laid down in the Full 

Bench Ruling. In compliance with these instructions the 

District Judge, without altering his finding on the facts, held 

that the lands were to be taken to have formed as an accretion 
o Ramnugeur, and awarded them to the owners of that estate. 

This judgment was affirmed by the High Court on appeal. 

From that decision the plaintiffs appealed té&Her Majesty in 

Council. . — 1 


Mr. Doyne for the appellants.—The first: decision of the 
District Judge was correct. -The facts found by him bring 
the case within the decision of the Privy Council in Lopez v. 
Maddan Thakoor (3). That decision supports the view taken 
by the Division. Bench in Romanauth Thakoor v. Chunder- 
narain Chowdhry (1), and is opposed to the ruling of the Full 
Bench in ‘Kattemonee Dossee v. Ranee Monmohinee Dabee (2). 
The earlier case of Mussamut Imam Bandi v. Hurgovind Ghose (4) 
was to the same effect as the judgment in the case of Lopez v. 
Maddan Thakoor (3), and these decisions have been followed 
in Nogender Chunder Ghose v. Mahomed Esof (5): 


Mr. Leith, Q.C., for the respondents.—If the facts must 
be taken as found by the District Judge, the decision in the case 
of Lopez v. Maddan Tahkaor will govern so much of the present 
claim as relates to the land which has reformed on the site of the 

(1) Marsh. Rep., 136. (4) 4 Moore's I A., 403, 

(2) 3 W. R., 81. (5) 10 B: L, R., 406. 


(3) 13 Moore’s I. A., 467; 8. ©, 5 
B. L. R., 521, : 
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appellant’s permanently settled estate. But neither that decision 
nor any other of the decisions which have been cited, applies to 
the appellant’s claim to the land which has reformed on that 
portion of his estate which he holds under temporary settlements 
with Government. 

[Mr. Leith was about to enter on an examination of the 
evidence with the object of shewing that the finding of facts by 
the Judge of the Patna Court was erroneous. But their Lord- 
ships intimated that, as that finding had been: accepted in the 
Courts below without objection, it would be almost impossible 
to impugn it suecessfully at that stage of the case. | 


The judgment of their LonDsHIPs was pronounced as follows 
by 


ka 


x 


Siz M. E. Smıta.—Their Lordships, considering the tugn 
that the argument has taken, do not. think it necessary to 


—~ ağ at any length into this case. The suit was brought by 


the appellants, the proprietors of Mouza Mauteor, in Tirhoot, 


“against the respondents, the proprietors of Mouza Ramnug- 


gur, to recover the possession of a large quantity of land 


‘which had been submerged by the River Ganges. It 


appears that the river flowed between the estates of the plain- 
tiffs and the defendants, and in its course between the two 
estates there were from time to time various changes. There 
were two or three defined channels, which at times the river 
overflowed, and formed a poolor lake. The land which is the 
subject of the present suit was submerged, and when it first became 
free from water, and reappeared, it adhered to and adjoined the 
estate of Ramnuggur, and, primd facie, the accretion was to 
that estate, but upon an inquiry made by the Judge of Patna, 


who went to the spot, heard evidence, and took great’ pains to: 


survey the district, he came to the conclusion that the submerged 
land, although it had reformed close to Mouza Ramnuggur, whs, 
in point of fact, land which belonged to Mouza Muteor, and that 
there were means by which he could identify, and did identify, the 
land as having been, before its diluviation, part of that Mouza. 
He found those facts, and applying the law as he understood it 


i 


r 


\ 
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to the facts, namely, that when submerged land can be identified 1874 
upon its reappearance as belonging to a particular estate, the baie 
proprietor of that estate is entitled to it, because in truth he had ee as 
never lost the land, the land was always his, and the difficulty Arı Kuan. 
of identification being removed by evidence—the land being in 

fact identified—there was no reason why the property should 

not be regained by him, He acted upon this principle of law, 

which had been at that time affirmed by the High Court of 


- Calentta in a case in which Sir Barnes Peacock, with two other 


Judges, had given the judgment. That, however, wasthe judg- 
ment of a Division Bench; and the High Conrt, upon appeal 
in the present suit, decided that they were bound by a subse- 


come to a contrary conclusion, and had held that land which 
eappeared under circumstances like the present, must be held 
to,belong to the proprietor of the estate to which it had appa- 
rently accreted; and they remanded the cause*to the Judge of 
Patna, who, without altering his finding on the facts, decided, .. 
according to this view of the law, and his judgment was, as 
might be expected, upheld by the High Court, in the judgment 

now under appeal, on the case again coming before it upon the 
appeal of the present appellants. 

The question of law involved iw these decisions, which isa ` 
very important one, was brought before this Committee, in 
a case of Lopez v. Maddan Thakoor (1), in which the 
principles which should govern cases of this description were 
very fully discussed and elucidated, with the result that it was 
laid down by the authority of this Committee that where land 
which has been submerged reforms, and can be identified as 
having formed part of a particular estate, the owner of that 
estate is entitled to it. . It is admitted by Mr. Leith, the Counsel 
for the respondents, that the authority of this case, and others 
which have followed it before this Committee, cannot be disputed. 
Their Lordships think the principles laid down in those cases 
are perfectly correct, and are distinctly applicable to the 
present; and that, if the facts are to be taken as they were 


\ sae decision of a Full Bench of the High Court, which had 


(1) 13 Moore's I. A., 467; B. O., 6B. L. Rọ, 521. 
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found by Ainslie, J., the judgment below must be reversed. 
Their Lordships, for the reasons they gave during the argument, 
.think it is impossible those facts could be disputed with any 
effect at their bar, and therefore both law and fact are in favor 
of the appellants. 

Mr. Leith endeavoured to deiou between the lands 
which were the permanently settled lands of Muteor and some 
lands which had been in themselves an accretion, and which 
were temporarily settled only with the proprietor of Muteor. 
Their Lordships think, however, that this distinction cannot 
prevail. There is evidence from which it may be presumed that 
those lands accreted to the estate of Muteor, and it may be 
inferred from the mode of accretion that the Government settled 
with the proprietor upon the ground that they. had so accreted, 
and therefore that he was enfftled to the settlement. 

On these grounds their Lordships think that the judgment 
of the High Cout must be reversed, and they also think th 
tbe decree originally made by the Judge of Patna before the 
remand is the correct decree. They find there is no formal 
petition of appeal against the decree of the High Court which 
remanded the suit, but this judgment ought not to be allowed to 
stand in the way of the proper decree to be made in the cause, 


“and will be,nullified by the course their Lordships propose to 


take, viz., humbly to advise Her Majesty to reverse the judg- 
ment of the High Court now under appeal, and the second 
judgment of the Zilla Judge, and to direct a decree to be made 
in the suit to the effect of the original decree of the Zilla 
Judge. The respondents must pay the costs of the litigation 
in India, and of this appeal. 


Appeal allowed. 


j 
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Before Mr. Justice L. S. Jackson and Mr. Justice MoDonell. 


MOMESH CHUNDER ROY anp orusrs (Derenpaxrs) v. CHUNDER 
MOHUN ROY ann oruens (Puaintirrs).* 


Hindu Law—Blindness-— Exclusion from Inheritance—Dayabhaga, 


The blinduess which, under the Hindu law as recognized in Bengal, excludes 
an afflicted person from inheritance, refers to congenital blindness and not to 
loss of sight which has supervened after birth. à 


Tue plaintiff Chunder Mohun Roy, a Hindu subject to the 
Hindu law current in Bengal, sued to recover possession of 

share in certain property whic he claimed by right of 
inheritance. The plaint alleged that the property in dispute 
_ belonged originally to one Amrit Sing Ray, the younger 

brother of the paternal grandfather of the defendants and of 
Chunder Mohun Roy ; that Amrit Sing Roy died, leaving him. 
surviving a minor son, named Issan Chunder Roy, and a widow 
named Karoonamoyee; that Issan Chunder Roy died a minor 
during the lifetime of his mother Karoonamoyee, who succeed- 
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ed to his estate as a life-tenant; and that Karoonamoyee died . © 


on the 10th of Bhadon 1275. f 

The other plaintiffs were purchasers of certain interests from 
Chunder Mohun Roy. f 

The defendants pleaded inter alia that Chunder Mohun Roy © 
had become blind previous to the death of Karoonamoyee, when 
the inheritance opened out to him, and that he was, therefore, 
incapable of inheriting by Hindu law. 

Tho Subordinate Judge considered it to be doubtful on the 
evidence when Chunder Mohun became blind. He found, 
however, that the blindness was not proved to be incurable, snd 
acoordingly decreed in the plaintiff’ favor. 


* Special Appeal, No. 578 of 1874, against a decree of the Officiating Judge 
of Zilla Dacca, dated the 16th December 1873, affirming a decree of the 
Officiating Subordinate Judge of that District, dated the 16th September 
1872, z 
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, On appeal by the defendants, the Judge expressed the opinion 
that, with the exception of a gloss of Jagannatha’s to which he 
attached but little weight, there was nothing in the Hindu 


exclusion from inheritance, must be incurable, but that the real 
test appeared to be was or was not the blindness congenital. 
In the present case he found as a fact, that Chunder Mohun 
became blind in Karoonamoyee’s lifetime, and he accordingly 
held that as he had not been born blind he was not excluded 
from the inheritance. 


The defendants appealed to the High Court. 


Mr. C. Jackson (Baboos Gopal Chunder Sircar and Sreenath 
Banerjee with him) for the sppollants 


Baboos Mohini Mohun ny and Nullit Chunder Sen for the 
respondents. ` f 


« The authorities cited in the arguments appear in the judg- 
ment of the Court, which was delivered by 


Jackson, J.—The, question raised in this special appeal is 
whether the plaintiff, Chunder Mohun Roy, is excluded from 
his share of inheritance by reason of his having become blind at 
a period of about two years before the succession opened. The 
Subordinate Judge, in whose Court the suit was brought, and 
the District Judge who heard the appeal, both decided that the 

. plaintiff is not excluded by the Hindu law, and the object of 
this special appeal is to show that the Hindu law current in 
Bengal does exclude person under such circumstances. In 
a matter of this sort, it appears to us that the case should 
be ordinarily concluded by the authority of the text-books 
which are regatded as the first authority in Bengal, and 
first of all those books undeniably is the, Dayabhaga. 
The Dayabhaga in Ch. v, which is “devoted to that subjedt, 
sets out in paras. 1 to 9 the persons who are excluded 
from various causes. In para. 10 the, enumeration is repeated, 
and in that paragraph and para. 11, the right of such persons 
to maintenance is insisted upon. The enumeration which 


authorities to show that blindness, to operate as a cause of | 


j 
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the Dyabhaga contains is in these words :— Impotent persons 
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and outcasts are excluded from a share of the heritage, and „ Monsen 
d Cuusper Ror 


80 are persons born blind and deaf, as well as madmen, idiots 


translation being alternative. That phrase seems clearly to 
indicate the meaning of the author who quotes it, that the exclu- 
sion refers to persons born blind and deaf, not to persons who 
afterwards become blind by accident. The enumeration in 
para. 10 has not for its object any variation of the list of 
persons mentioned above; but the blind man is mentioned as a 
person who though excluded must be maintained. I do not 
think the intention was to refer to the blind man in any other 
sense than he is referred to by Menu. 

The next authority, which is not denied, is the Dayakrama 

angrahe, and the author of that work is even more explicit on 
the subject. He in Ch. iii, paras. 1 and 2, mentions, expressly 
perkons “ born blind and deaf, thatis by nature, not those who 


v 


Cruxper 
the dumb, and those who have lost a sense for a limb],” the Monox Rov. 


` 


have become so from some adventitious cause.” He says :—“ Thg 


meaning therefore is, those who are blind and deaf from the 
period of their birth.” As far, therefore, as these authorities 
are ‘concerned, the decisions of the Courts below appear to be 
in conformity with the Hindu law. But it is said that going 
further back, and looking to the original source of the Hindu 
law, viz., the original text of Menu, we ought to put a strict 
interpretation on that law. The phrase referred to is Ch, ix, 
gloka 201 (1). That isin these words:—‘ Eunuchs and out- 
. casts, persons born blind, or deaf, madmen, idiots, the dumb, 
and such as have lost the use of a limb, are excluded from a share 
of the heritage.” Now if it be contended that by the expres- 
sion “such as have lost the use of a limb,” the exclusion is 
carried beyond what is implied in the former part of the sloka, 
it must be clear that the person to be excluded must be incur- 
ably blind or such as has lost the sense of sight. Here the 
evidence does not show anything of that sort. The plaintiff 
has not lost his eyes, nor is there anything, as I understand, to 
show that he is incurably blind. Therefore, if we are to go on 


(1) Grady’s Ed, 214. 
37 
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1874 that sloka, I do not think he would be necessarily excluded. 
c aoun for Speaking for myself, I should rather base my judgment on the 
iste. ENO authorities on the Hindu law as are current in Bengal—I 
Monon Ror. mean the Dayabhaga and the Dayakrama Savgraha. A rule of 
Hindu law, which is relied upon as preventing the natural course 
of inheritance, ought to be clear and unmistakable. I think, 

therefore, that this special appeal must be dismissed with costs. 


i CEPR Appeal dismissed. 
PRIVY COUNCIL. 
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P.0*  DHONENDER CHUNDER MOOKERJEL AND OTHERS (DEFENDANTS) w - 


F a ; MUTTY LALL MOOKERJEE anp oruers (PLAINTIFFS).  - 
ov. D. 





[On Appeal from the High Couet of Judicature at Fort William in Bengal.] 


Sale, Validity qf—Purchase by Executor—Fiduciary Relationship—Trugtee 
and Cestui que Trust—Suit for Administration—Subsequent Suit Pa 
Purchaser to set aside Sale. ' 


g D, a Hindu, died, leaving three sons, S, S C, and R, who on his denkt: made a 
partition of his estate, and Scovenanted with SC to discharge all claims 
made against the estate'of D. In 1828, B, who claimed a portion of the share 
taken by S C on partition with mesne profits, filed a billin the Supreme Court 
against S C and others as representatives of D, and obtained a decree for 
Ra. 2,00,000. Pending this litigation S C died, leaving six sons, J, M, H, P, C 
and S BY, and a will made before the birth of S Jf, by which he left all his 
property to his sons other than S Af. On the death of S C, J, as ‘one of the 
executors of his will, compromised B's suit so for as it related to the estate of 
S C, for Rs. 80,000 ; and afterwards, in the same capacity, sued the representa- 
tives of S to recover that amount and the costs in the suit brought by B, and 
obtained a decree for Rs. 1,70,000. In the meantime A died, leaving the 
plaintiffs his sons and heirs, and his brotbors J and M, his executors. J 
renounced the executorship, Æ, on 3rd June 1854, as executor of H, executed 
a deed of assignment, by which ie conveyed to Jand S M, for Re. 6000, the 
interest of the plaintiffs in the decree obtained by J, and subsequently at a 
sale of property belonging to the representatives of S in execution of the 
decree, J himself became the purchaser. In 1867, in an administration suit, 
which had been brought by the plaintiffs to compel M to account for the assets 
received by him from the estate of H, the Master was directed to take an 
account, which was accordingly done. In a suit brought by the plaintiffs, the 





bs Present: —81n J. W. CoLviLE, Sis B. Peacock, Sie M. E. Saurn, 
Sie R. P, Commies, anp Sin L. Perr. 
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‘ sons of H, against J, M, and S M, to set aside the deed of 3rd June 1854,—~ 
Heid, that notwithstanding the renunciation of executorship by J, he stobd 
in a fiduciary relation to the plaintiffs, and the ‘assignment being found to 
have been made for an inadequate consideration, was ordered ‘to be set aside 
on the plaintiffs paying the purchaser, J, the amount of the purchase-money. 

A decree in an administration suit brought by the parties whose interest had 
been sold against the executor of their father's will, by whom the sale had been 
made, held to be no bar to the maintenance of a suit against the purchaser 
to have the sale set aside. 


APPEAL from a decree of the High Court of Judica-— 


tare‘at Fort William in Bengal dated the 7th December 1864, 
confirming a decree of the same ‘Court in its original jaris- 
diction, dated the 21st December 1863. 
` The circumstances. under which the litigation arose were the 
following :— i 
Doorga Churn Mookerjee, a wealthy Hindu, died in Calcutta 
the year 1814. On his death his three sons, Sib Chunder, 
boo Chunder, and Ramnarain made partigion of his estate. 
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Under the arrangement for the partition a certain zemindari, 
Pergunha Mooloye, was taken by Sumboo Chunder as a part — 


of his share, and Sib Chunder covenanted with Sumboo Chunder 
to discharge all claims against the estate of Doorga Churn, 
their deceased father. 

In the year 1828, a bill was filed in the Supreme Court 
against Sumboo Chunder and others, as representatives of 
Doorga'Churn, by Raja Baroda Kant Roy, whose ancestors 
had been the owners of the Pergunna Mooloye, charging that 
Doorga, Churn had caused the said zemindari to be sold, while 

he, the Raja, was an infant; praying to have the sale set aside, 
"and claiming mesne profits, In this suit a decree was made 
against the representatives of Doorga Churn for about two 
lakhs of rupees. i 5 

While this litigation was pending, Sumboo Chunder died, 
leaving six sons, Juggut Chunder, Mohesh Chunder, Hurrish 
Chunder, Pran Chunder; Cally Chunder, and Sreeman Chunder. 
Before his death and before the birth of his son Sreeman 
Chunder, he made a will; by which he, left all his property to 
his other five sons. 

On Sumboo Chunder’s death, Juggut Chunder, as one, of his 


a 
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executors, compromised the suit of Raja Baroda Kant Roy, 
so far as related to the estate of Sumboo Chunder, for a sum of 
Rs. 80,000, and afterwards, still acting as his father’s executor, 
sued the representatives of Sib Chunder to recover that sum 
together with the costs incurred in the litigation with Raja 
Baroda Kant. In this suit he had a decree for Rs. 1,70,000. 

Hurrish Chunder Mookerjee, in the meanwhile died, leaving 
his sons Mutty Lall and Beharry Lall his heirs, and his brothers 
Juggut Chunder and Mohesh Chunder his executors. Juggut 
Chunder renounced the executorship, but Mohesh Chunder 
accepted, and as executor of Hurrish Chunder, by a deed of 
assignment dated the 3rd June 1854, made over for a sum of 
Rs, 5,000 to Juggut Chunder and Sreeman Chunder the interest 
of the heirs of Hurrish Chunder in the decree for Rs. 1,70,000. 

Subsequently to the date of this assignment, at a sale by th 
Sheriff of Calcutta of property belonging to Sib Chunde#’s 
representatives iff execution of the said decree, Juggut Chudder 
«kimself became a purchaser, the price of the property which he 
bought being credited to the decree. Portions of the property 
thus purchased by Juggut Chunder were afterwards sold by 
him for a much higher price than he had paid for them. 

In September 1857 an administration summons was taken 
out by Mutty Lall and Beharry Lall against Mohesh Chunder 
to account for the moneys which he had received as executor 
of the will of Hurrish Chunder. In the petition filed to obtain 
that summons it was set forth that Mohesh Chunder, as executer 
of the will of Hurrish Chunder, “had relinquished all claims 
to the decree for Re,+1,70,000, by executing. the said deed 
of assignment for the sum of Company’s Rs. 5,000 only, and 
thereby had occasioned a loss to the plaintiffs of the balance of 
Company’s Re, 23,333.” The order passed in the Supreme 
Court on this petition merely directed the Master to take an 
account of the assets which Mohesh Chunder had received. 
This the Master accordingly did, and found that there was 
a small balance due to the estate. l 

On the 30th December 1861, Mutty Lall and Beharry Lall 
filed a bill of complaint in the Supreme Court against Juggut 
Chunder, Mohesh Chunder, and Sreeman Chunder Mookerjee. 
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Juggut Chunder died shortly after the institution of the suit, 
but the suit was revived against his executors Dhonender 
Chunder, Jadub Chunder, and Ghunnesseyam, 

In this suit it was prayed :— 

. Ist—That the deed of assignment, dated the 23rd June 18354, of 
the plaintiffs’ shares and interest in the decree, obtained by Juggut 
Chunder against Sib Chunder Mookerjee’s representatives, for the sum 
of Rs. 5,000, might be declared as against them, the plaintiffe, invalid 


and void as an absolute conveyance, and that the said aesigument might 


be decreed to stand as a security only for the said sum of Rs. 6,000, and 
for any thing further which might be found to be justly due from the 
plaintiffs to the defendants. 

2Qnd.—That the property purchased by Juggut Chunder at the 
Sheriff’s sale in execution of the said decree should be declared to have 
been purchased by him with the meney, and on account, of the 
nlaintiffa, and if it should appear that Sreeman Chunder was interested 

such purchase, that he was bound by the eases “for the plaintiffs 

created, 

3rd>-That it might be declared that Juggut Chunder and Sreemah 
cca a sixth part of the balance of the said decree, so far ns 
the same remained unsatisfied, and of the property which they had 
bought under that decree, and which remained unsold, and of the sums 
which they might have realized by the sale of any portion thereof, in 
trust for the plaintiffs. 

4th.—That the plaintiffs might be let in to redeem their one-sixth 
share of such property remaining unsold on payment of the said sum 
of Bs. 6,000, and of any thing farther which might be found due to 
the defendants on taking accounts. 

On the hearing of the case, on the 21st December 1863, the 
Court held that the defendant Juggut Chunder stood in a 
fiduciary position with reference to the plaintiffs, and that he 
had purchased their share in the decree for an inadequate 
consideration, The plaintiffs accordingly had a decree in the 
terms sought by their bill, which was affirmed on appeal to.the 
Court in its ‘appellate jurisdiction on the 7th September 1864 (1). 

The defendants, with the exception of Mohesh Chunder 
Mookerjee, appealed from this decision to Her Majesty in 
Council. 


(1) Cor. Rep., 57. 
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1874 Mr. T. H. Cowie, Q.C., and Mr. J. Cochrane, for the 
py eas appellants, contended that no fiduciary relation subsisted between 
Mooxarsex Juggut Chunder and the respondents Mutty Lall and Beharry 
Moret bass Lall at the date of his purchase of their interest from Mohesh ' 

Chunder as executor under the will of Hurrish Chunder, 
Juggut himself had renounced the executorship of that will; 
he had never acted in execution of it, or otherwise accepted its 
trusts. 

The Courts below were wrong in finding that adequate 
consideration had not been paid for the purchase. At the time 
when the transagtion took-place, the decree which Juggut had 

„obtained against the representatives of Sib Chunder was 
impeached on the ground that it had been fraudulently obtained : 
a large part of the property which had belonged to Sib Chunder 
was then in the hands of adverse claimants, and it was doubtful 
whether, even if the decree could be upheld, any part of it coul 
be realized. Under such circumstances the purchase we 
mere speculation in a matter likely to involve extensive litigativmy— 
with heavy costs, and a doubtful issue. In this view the price 
given was ‘not inadequate. 

The respondents Mutty Lall and Beharry Lall were of age 
at the date of the assignment in 1854. They did not, however, 
bring their suit till 1861. They had not consequently used 
reasonable diligence in impeaching the assignment, and could 
not claim the aid of a Court of Equity. 

An administration suit had already been brought against 
Mohesh Chunder’ as the only executor who had acted under the 
will of Hurrish Chunder, and in that suit Mohesh had accounted, 
and the assets had been duly administered. The present suit was 
in the nature of a bill of review of the decree in the adminis- 
tration suit, or it was in the nature of a supplemental bill, or | 
a bill in aid of that decree, and could not therefore be main- 

- tained. The decree obtained by Mutty Lall and Beharry Lall 
against Mohesh in the administration sui was a bar fo the present 
suit in which Mohesh and J uggut were both made defendants. 

In support of the last two contentions, Mr. Cochrane cited the 
following cases :— Harvey v. Bradley (1),.Green v. Badley (2), 


(1) L R., 4 Bq, 13. (2) 7 Beay., 274. 
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Hodson v. Ball (1), Partington v. Reynolds (2), Sheffield N. 1874 

‘Dutchess of Buckinghamshire (3), Blake v. Foster (4), Bingham v. ping 
Dawson (5), Bank of Australasia v. Nias (6), King v. Hoare (7), Mook ieiet 
Henderson v. Henderson (8), Tommey v. White (9), Garland v. Murr LALL 


Littlewood (10). OOKERJEE: 


The respondents did not appear. 


The judgment of their LorpsHirs was delivered as follows 
by’ 


Sir BARNES ;PBACOOK: :—This wae a suit instituted by the 
eons of Hurrish Chunder against Juggut Chunder and Sreeman 
Chunder Mookerjee, praying, amongst other things, that a 
certain deed of ‘assignment, dated fhe 23rd of June 1854, of 
e plaintiffs’ shares and interest in “a certain decree, which had 
bæn sold by Mohesh Chunder Mookerjee to Juggut Chunder 
Mookerjee, might be declared as against them*invalid and void 
as an ahsolute conveyance, “and that the said assignment might 
be decteed to stand as a security only for the sum of 
Rs. 6,000, and for anything further which might be found justly 
‘due from the plaintiffs to the defendants.” Mohesh Chunder 
Mookerjee was made a party to the suit, but no relief was pray- 
ed against him, The ground upon which the bill was framed 
was, that Juggut Chunder, who purchased the decree, stood in a 
fiduciary relation to the plaintiffs, and that he had purchased the 
decree for an inadequate consideration. It appears that Doorga 
Churn Mookerjee was the father of Sib Chunder, Sumbeo 
Chunder, and Ramnarain; that Doorga Churn Mookerjee was 
possessed of considerable property, and having died, his three 
sons divided the estate. Sumboo Chunder took a portion of the 
. estate, and Sib Chunder covenanted with Sumboo Chunder to 
discharge all claims against the estate of Doorga Churn. A 
claim was made against Sumboo Chunder and others, as repre- 


(1) 1 Ph., 177. (6) 16 Q. B., 717. 

(2) 4 Drew, 2658. (7) 13 M. & W., 494. 

(3) 1 Atk, 628. (8) 3 Hare, 100. 

(4) 2 Ball & Beatty, 461. (9) 6 Cl. & Fia., 786. 
eaY., 627. 


(6) Jac., 243. (10) 1 
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1874 sentatives of Doorga Churn, and a decree was obtained against 
Desnennre them for about two lakhs of rupees. Sumboo having died, Jug- 
Mooreren gut, as one of his executors, compromised the suit for Rs. 80,000, 
r a and, as such executor, brought a suit against the repre- 

sentatives of Sib Chunder to recover that amount and other 
moneys from his estate; and in that suit he obtained a decree 
for Rs. 1,70,000. That suis was brought by Juggut Chun- 
der as the executor of Sumboo Uhunder. The question is 
whether, in that position, and in that character, he did not 
hold a fiduciary relation to the plaintiffs in the suit. Sumboo 
Chunder died, leaving sixsagns, Juggut Chunder, who is the 
defendant in this suit, Mohesh Chunder, who iis also made a 
party to this suit, Hurrish Chunder, Pran Chunder, Cally 
Chunder, and Sreeman Chander ; but Sumboo Chunder, before | fa 
he died, made a will, by which he left his property to his five 

sons. Sreeman Chunder was not then born. , 
Hurrish Chunéer died, leaving the plaintiffs inthe suit his 
heirs, and consequently Juggut Chunder held the po which 
he recovered against the representatives of Sib under in 
trust for the benefit of himself and his brothers, and as to the 
share of his brother Hurrish Chunder for the benefit of the 
plaintiffs. Hurrish Chunder appointed Juggut Chunder and 
Mohesh Chunder his executors; and Mohesh Chunder, as one of 
the executors of Hurrish Chunder, sold the interest of Hurrish 
Chunder’s sons to Juggut Chunder for the sum of Rs. 5,000; 
in other words, he sold a fifth share of a decree for Rs. 1,70,000 
for Rs. 5,000. The Courts found that that was under- 
value, and that an inadequate consideration was given by 
Juggut Chunder to Mohesh Chunder for the purchase, It is 
said that Juggut Chunder, as one of the representatives of 
Hurrish Chunder, renounced. Whether he did so renounce, or 
could renounce, appears to be immaterial, provided he held in a 
fiduciary character, as executor of Sumboo Chunder, the share 
which belonged to the plaintiffs as the sénsof Hurrish Chundér. 
` It is clear that he held the decree which he recovered as executor 
of Sumboo in trust as to a share for the benefit of the plaintiffs 
who were the sons of his brother Hurrish. 

Now both Courts have found that no adequate consideration 
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was given for the purchase. It therefore appears that there _ 1874 __ 
was a sale of the interest of the plaintiffs for an insufficient D¥oxrRpER 
consideration to Juggut Chunder, who held in a fiduciary Mooxtwmn 
character for them, According to the rules of equity, that sale Morry Laru 
cannot stand as an absolute sale, but Juggut Chunder is bound 
to return the share of the plaintiffs in that estate upon receiving 
back the’ purchase-money which he gave for it. 
The youngest son of Sumboo, Sreeman Chunder, was also 
made a defendant in the suit. Sreeman Chunder is said to 
have been a party to the purchase by Jugeut Chunder. He 
says that Juggut Chunder purchgset the decree for the benefit 
of himself and Sreeman Chunder jointly. But if Juggut Chun- 
der, holding the decree in a fiduciary -position, could not pur- 
chase it for himself, could Sreeman Chunder employ Juggut 
hunder, who held the decree i ina fiduciary position, to pur- 
chae that decree for the benefit of himselfeand Sreeman 
Chunder jointly? It appears to their Lordships that the same 
objection. would apply to Juggut Chunder’s purchasing for 
himself and-Sreeman jointly as there would be to his purchasing 
for himself alone. One of the reasons for setting aside trans- 
actions such as this is that the purchaser is presumed, from his 
position, to have better means than the vendor has of ascertain- 
ing the value of the property purchased. Well,<hen, if a person, 
knowing that another holds a fiduciary position and has a better 
knowledge of the value than the vendor, employs that person to 
purchase for him, and the trustee purchases secretly in hia own 
name for the benefit of that other, it appears to their Lordships 
that the sale is equally invalid against the person for whose 
benefit it is purchased by the trustee as it would be against the 
trustee himself; therefore it was not necessary in this suit to 
file a bill to set aside the sale merely as to half the estate as 
against Juggut Chunder, and to allow it to stand as to the other 
half for the benefit of Sreeman Chunder. If it became necessary 
torinveatigate the evidence, there does not seem to’ be sufficient 
to shew that Sreeman Chunder actually advanced any part of 
the purchase-money, or was really interested in the purchase. 
The decree having been obtained by Juggut Chunder, the 
property of Sib Chunder’s representatives was put up for sale by 
38 
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1874 __the Sheriff in execution, and a portion of the property so put up 
Duoxsxpsr was purchased under the decree, but Juggut Chunder did not 
Mooxrasez actually pay money for the property which he so purchased. 
Murre Dati The price of that portion of the property which was sold in 

execution of the decree was credited to the decree, and only the 
balance remained due. Then Juggut Chunder held the balance 
of the decree, and also the property which he had purchased 
and paid for with the other portion of the decree, in trust as to 
one-fifth share for the benefit of the plaintiffs. It was shown that 
Juggut Chunder resold portions of the property which he 
purchased at the sale ~uadgr the decree for very much larger 
sums of money than those for which he purchased them. 
Both the lower Courts found, as a fact, that the Rs. 5,000 
which Juggut Chunder paid as the purchase-money of the 
share of the plaintiffs was an inadequate consideration. Thei 
Lordships would not disturb the finding on the question of 
value unless theme was the clearest evidence to satisfy’them 
that an adequate consideration was given for the property; but, 
‘so far from that appearing to be the case, their Lotdships are 
satisfied that the Lower Courts came to a right/conclusion in 
finding that there was an inadequate considergtion. 

Then itis contended that this suit cannot be maintained, 
inasmuch as a suit had been brought against Mohesh Chunder, as 
one of the executors of Hurrish Chunder, for administration of 
the assets of his estate: and itis said that this suit is in the 
nature of a bill of review of the decree which was given in 
that suit, or that it isin the nature of a supplemental bill, or of 
a billin aid of that decree. But it appears to their Lordships 
most clearly that that is not so, when they come to look at the 
nature of the two suits. The administration summons, which 
may be treated as a suit, was to compel Mohesh Chunder to 
account for the moneys which he had received as executor of 
Hurrish Chunder. It is true that in the affidavit, and also in 
the petition which was filed in order to-obtain that summons, «it 
was alleged that Mohesh Chunder, as the executor of the will 
of Hurrish Chunder, “ had relinquished all claims to the decree 
for Rs. 1,70,000, by executing the said deed of assignment for 
the sum of Company’s Rs. 5,000 only, and thereby had occa- 
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sioned a loss to the plaintiffs of the balance of Company’s 
Rs. 23,333.” That was alleged in the petition; but it is clear 
that under a summons for an administration of the assets of an 
estate the executor could not be charged with negligence and 
wilful default. Accordingly the order which was made under 
that petition, referring the matter to the Master, did not direct 
the Master to inquire as to whether more could have been made 
by Mohesh Chunder if he had not been guilty of wilful default, 
but merely to take an account of the assets which he had received; 
and that is all that the Master did. He found what Mohesh 
© Chunder had received, and stated Jberethore wag a small balance 
due from him to the estate; but he did not enter at all into the 
` question of whether Mohesh Chunder had committed waste; nor 
\could he, under the order which was made by the Court, have 
entered into that question. When the matter was brought 
before the first Court, Morgan, J., says, “ One point made by the 






an investigation, of this matter ;” and the Master never, did, 
nor did Levinge,\J., who made the order, direct the Master to 
enter into such an Ninvestigation. He could not, and did not, 
make such an order,\and the matter never came before the 
Master at all. 

Well, then, assuming that Mohesh Chunder has been decreed to 
account for the Rs. 5,000 which he had received from Juggut 
aa the purchase-money of the estate, that circumstance would be 
no reason why the heirs of Hurrish Chunder should not have 
the purchase made by Juggut Chunder set aside upon returning 
the amount to him. The two causes of action are quite differ- 
ent. The present suit is notin the nature of a review of the 
decree which has been made against Mohesh Chunder. It isa 
suit against Juggut Chunder as a purchaser in his own right 
mtd not as executor of Hurrish Chunder. The other suit was 
against Mohesh Chunder, to account for what he had received a 
executor of Hurrish Chunder. 

It appears, therefore, to`their Lordships, that the lower Court 
was right in declaring that the points raised by the administra- 
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tian summons, and the order and the referenc 
did not preclude the plaintiffs from bringing 
Juggut Chunder. Itis true that Mohesh Chu 
party to the present suit, but whether it was ne 
immaterial. Possibly this decree might have 
against Juggut Chunder without making Mohe 
Mohesh did not object to being made a party, 
appeal in this case. Heis made a respondent 
is not an appellant. l 

Their Lordships do not repudiate the authori 
cases which werg cited bye. Cochrane. A 
their fallest extent they are not applicable to th: 
' Norman, J., says, “I see no reason why an 
not be taken against one executor on one print 
another in respect of a separate wrong commit 
separate relicf sought against him.” It appem 
ships that that remerk is not applicable to the cs 
already pointed out that this is not a suit 
Chunder as executor of Hurrish Chunder, n 
committed by him in that capacity. The relie 
plaintiffs are entitled is upon the ground that the 
Juggut Chunder made was invalid, not because 
of Hurrish Chunder, but because he was exe: 
Chunder, and as such executor held, for the be 
Chunder’s heirs, the share: which he purchase 
Chunder as execator of Hurrish Chunder. 

Under these circumstances their Lordships 
lower Courts came to aright decision, and thi 
humbly recommend Her Majesty that the deor 
Court be affirmed. As there is no party appear 
side, it will be without costs, 


Ap 


i 


Agents for the appellant: Messrs. Robinson a 
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Before Sir Richard Couoh, Kt., Chief’ Justice, and Mr. Justice Jackson. 


DINONATH SEN (Jupeaext-Denror) v. GURUCHURN 
PAL (DECREE-HOLDER),* 


ri 


Kistbandi— Erecution. 


Where a decree had been obtained for a certain sum of money without 
interest, and afterwards a kistbandi was fil y which the decree-holder 
and the judgment-debtor agreed that te amount of the decree should be 
paid by instalments with interest, and the judgment-debtor had, by his 
conduct for several years, treated the kistbandi as if it were a decree; Held, 
that, under the circumstances of the case, thg judgment-debtor could not after- 

ards object that the kistbandi could not be executed as a decree, and that 

h suit should be brought upon the kistbandi; but the decree-holder was 
`o take proceedings on the kistbandi as if it weap part of the original 


“ndent in this case obtained a decree on the Ist of 

`~ certain sum of money without interest. After- 

“ndi dated the 3rd of July 1864, it was agreed 

“he appellant, the judgment-debtor, that the 

\should be paid by instalments with interest. 

\ plication was made for execution of the 

} May 1866, and notice was accordingly 

ation was struck off, and on the 4th of 

‘er application was made, and some property 

r was attached and advertized for sale, 

ade a part-payment, which was certified 

to the Court by an application, dated the 7th of March 1867, 
on the part of the judgment-debtor, who also asked that the 
money should be applied towards the satisfaction of the terms of 
payment in the kistbandi. On the 29th of January 1870, another 
instalment becoming dues the decree-holder “took out execution 
and attached some property, when the debtor made an appli- 


* Miscellaneous Special, No. 390 of 1873, against an order of the Officiating 
Judge of Zilla Dacca, dated the 30th August 1873, affirming an order of the 
Additional Subordinate Judge of that District, dated the 11th June 1878, 
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cation, which was assented to by the decree-holder, to have time 
to pay the amount due. The application was struck off on the 
30th of May 1870, and the amount not having been paid as 
had been agreed, another application was made for the sale of 


objected to the sale, on the ground that a fresh attachment was 
necessary. The Subordinate Judge ruled that as the parties 
had asked the Court to credit the payment that had been made 
in satisfaction of the debt, and had treated the kistbandi as if f 
it had become part of the decree, neither of them could object ] 
to an arrangement agreét™teky both. l 

The Judge on appeal said that as ‘the decree-holder had given 
up the right which he possessed of enforcing immediate pay- 
ment by executing his decree when he obtained it, there was no~ 
reason why he should now "be driven to bringing a new suit i” 
order to recovér interest. He accordingly dismissed the apo 


r 


Baboos Kulimohun Doss and Kashihanth Sen y 
appellant. a 


The Advocate-General, offg. (Mr. Paul), (Bak 
Doss and Bycant Nath Doss with him) for the y 


Baboo Kalimohun Doss.—The par 
to the decree in the case, and purporting to’ 
the decree, cannot be enforced as a dec 
brought to carry it into effect as intend 
Dundput v. Madhub Lall Khan (1). N 


(1) Before Mr, Justice Kemp and Mr, decree, whiof 


Justice Paul. with the dec’ 
MADHUB CHUNDER DUNDPUT Baboo Hemchunder Pagie ; 


(DerexDnanT) v “MADHUB LALL the appellant, | ore” yd al a 40 


KHAN (PLAntTirr).* p 
( ). Baboo ‘Ze; ago soque? a 
The 22nd May 1871. _ respondent. ', R „ous ‘998 «paa 198 


Kistbandi—Exzecution, Tas judgm ade me gax02P 


delivered b ; aut 
There is no procedure under Act VIII J o 18 y o10244t IL 
1859, under which execution can be taken Pav, J.— 


out upon a kistbandi, filed in Court after clear that thet . 9909 aut jo 


* Special Appeal, No. 2477 of 1870, against a decree of the | ae wt cents 

Zilla Hooghly, dated the 80th August 1870, affirming a decree of tht ay 8 sp 

dated the 61st March 1869, aq; gi Aimee 
aA g 10} g9 


allowed tor a larger sum than the amount of the deoree itself — 
Kanhyalal Pundit v. The Collector of Cuttack (1). There 


below has notin any way attempted 
to oarry out the order of remand, 
which very clearly directed him to try 
the additional issues raised by the 
supplementary plaint and the written 
statement put in in answer thereto. 
He has passed a judgment somewhat 
unintelligible, and wholly irrelevant to 
the question which he was directed to 
try; and we have in the appellate stage 
of the case to decide a question of law 
which was raised in the written state- 
_ ment to the supplementary plaint, and 
’ which up to this moment has not been 
in any way considered by the lower 
` opellate Court, so that the, remand 
até was made virtually turns out 
entitleé2ry and infructuons. 
deorea, Ct of this case are very 
shortly tnese. The plaintiff obtained 
against one Doprgamonee a decree on 
the 8th of July 4865. Doorgamonee 
was unable to pay off that decree, and 
she executed a kistbandi for the 
money due under the decree, as well 
aa for other sums of money due (but 
not under that decree) amounting to 
the sum of Rs. 180, to be paid off in 
twenty years’ time, and pledged, 
amongst other properties, the property 
in dispute in this cause. The terms 
of the kistbandi not being observed, the 
plaintiff sued out execution under the 
kistbandi, put up the property in 
“dispute to sale, purchased the same 
on the 3rd November 1867, and 
obtained a sale certificate on the 28rd 
January 1868. In endeavouring to 
take poasession,of the property so 
purchased, he was opposed “by the 
defendant whose title to the property 
is also derived under another decree, 
passed at or about the time of the 


(a) 2B, L. R, A.C, 228, 


1874 
Dixoyxate 
Ses 


v. 
decree against Doorgamonee, under Gunrvonusyw 


which execution was sued out, and the 
property in dispute purchased by the 
defendant on the 29th of March 1867. 
The defendant rnises two points 
against the plaintiff's claims: first, that 
the plaintiff was not, according to law, 
eutitled to sue out execution under the 
kistbandi by which the property 
was pledged; and second, that if she 
aC rated so to do, the kistbandi 
itself was a collusive transaction, 
and that it was so, was 80 apparent 
on the face of the transaction that 
haeproposed to examine the plaintiff 
with regard to it, but that his prayer 
to have the plainttf examined was 
not heeded by the Courts below. With 
regard to the first point it is quite 
clear to us that where a kistbandi is 
not incorporated into a decree, and 
made part and parcel of a decree, there 
is no procedure under Act VIII 
amounting to a warrant of attorney 
under the English law, according to 
which execution may he taken out 
without first resorting to a regular suit, 
and consequently this attempt to take 
a short cut at a remedy which is only 
given under decrees must fail, and the 
first point which the defendant raises 
must be decided in his favor. As 
against this view, the pleader for the 
respondent has cited Tarif Biswas v. 
Kalidas Banerjee (a), which is based 
upon tivo cases, Anund Chunder 
Mozoomdar v. Goburdhun Khan (b) 
and Dwarka Nath Sadhoo Khan v. 
Doorga Churn Saha (c). The case of 
Tarif Biswas v. Kalidas Banerjee (a) 
no doubt fully bears out the proposition 


(1) Bee post, p. 291. 
(6) 5 W. R., S. C. C. Ref., 19. 


(e) 6 W. R., 8. C C, Ref, 1. 
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iseno provision in the Civil Procedure Code for enforcing a 


kistbandi which has not in any 
decree. 


put forward by the respondent's plead- 
er, but inasmuch as that case furnishes 
no rensons, but implicitly relies upon 
and follows the authority of the other 
two earlier cases above alluded to, we 
cannot regard it as an authoritative 
declaration of the law beyond the fact 
that it professes to follow two cases 
previously decided. , The TERN 
which it is based, namely, that o 
Anund Chunder Mozoomdar v. Gobur- 
dhun Khan (a), does not appear ‘to 
contain anything in support of the 
proposition laid down in the Bengal 
Law Reports; ang the judgment in the 
second case, namely, Dwarka Nath 
Sadhoo Khan v. Doorga Churn Saha(b), 
on, being read with the case as sub- 


. mitted, merely tends to support the 


proposition which we admit is a 
correct proposition of law, that, where 
an arrangement by kistbandi or 
otherwise hns been incorporated in a 
decree, and forms part of that decree, 
execution can be sued out. Moreover, 
in this case it must not be forgotten 
that the kistbandi was executed, 
not only for the money due under the 
decree but for other sums: of money, 
so that even if the- authority upon 
which the pleader for the respondent 
relies, and we may say fairly relies, 
was perfectly correct in law, still the 
present case is clearly distinguishable, 
by reason of the kistbandi in it 
covering sums of money other than 
the sums decreed; and I do. not think 
that any ‘case has gone to the length 
of holding that the kistbandi exe- 
cuted for the payment of aesum due 
under a decree and for other sums of 
money due can be exeouted in a sum- 


(a) 5 W. R, 3. C. C Ref, 19, 


way been incorporatéd with a 


A decree alone can be enforced. 


mary manner by execution being 
taken out under it, instead of the 
more regular form of proceeding by a 
regular suit, 

This objection of the defendant 
prevailing, the suit of the plaintiff is 
necessarily dismissed. But I wonld 
also observe on the second branch of 
the case that the circumstances under 
which the kistbandi was executed, the 
time for the repayment of the smal 
sum of Rs. 180 being twenty years, 
and the amounts of the instalme 
being less than Rs. 10 a year, cl 
indicate” that the judgment 
was not to be harassed so Vie 
pleased him, for no reasogfoyle person 
could believe that any“éne would 
require twenty years to repay the small 
sum of Rs. 180. These circum- 
stances tend to cast a cloud of sus- 
picion over the truth of the transaction 
disclosed by that kistbandi and so 
clear was the defendant in his im- 
pression that the kistbandi was 
not bond fide, that he was prepared to 
abide by the evidence of the plaintiff 
himself with regard to its bona fides, 
and he accordingly prayed that the 
plaintiff should be examined. The 
prayer was a very proper one, and 
should have been granted, but it 
appears that owing to some views. 
which both the Courts below took of 
the mattor wholly irrelevant to the 
question to be tried, his prayer was 
rejected. ‘Therefore, in deciding the 
case as we have dofe on the other 
ground, although this was not a techni- 
cal point, but a very material point in 
the case, I am glad to observe that 
there is much in the case besides that 


ons it 


(2) 6 W. R, S. C C. Ref., L 
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The Advocate-General for the respondent called the atten 
tion of the Court to the case of Madhub Chunder Dhundput v. 
Madhub Lall Khan (1) and the cases therein referred to, and 


to satisfy us that the ends of justice in this cnse is correct. It was passed 
would be better served if the plain- in execution of a decree for a debt of 
tif were left to resort to a regular Re, 5,651. After the decree had been 
suit to prove the bona fides of the passed, it appears that the decree- 
kistbandi on which he rlof holder and the judgment-debtor came 
The special appeal will, therefore, Ďe to some arrangement, under which it 
allowed, and the .suit of the plaiptif was agreed that the jadgment-debtor's 
dismissed with all costs. ; property should not be put up for 


: f sale, gnd that the amount of the 
Before ok Justice Kemp and Mr, Ps should be faid in instalments 
; ustice E. Jackson. | at a very large rate of interest from 








The 22nd November 1871, year to year for eight years. Under 
corer. this the amount of the decree swelled 
HOLDER) o THE COLLEOTAR op frem Rs. 5,561 to nearly Rs. 20,000. 
CUTTACK vor raz COU T OF In 1860 the first instalment was paid 

Oe E RA PUDDO- by the Raja. Subbequently to that, 
LA OB (Jope- however, the inetalments appear not to 
have been paid; but in 1871, the 
property having in the meanwhile 
eae lector of the District as the Court of 
rand the decree- Wards, a sum of Rs. 14,877-1-5 
holder it was agreed decree should was paid into Court. There remained 
be payable by instalignts with interest at then only Rs. 4,088-4-5 still due 
a very large rate, and phymenta had subse- under this agreement between the 
quently been made of large sums of money parties, and for this sum the decree- 
Bide Seine Chak eee: ang ia holder is now taking these proceed- 


balance remained due, it was held that the 7 , 
decree-holder could not recover in execution ingé. The lower Court has held that 


of the decree any sum beyond what was this sum being in excess of the amount 
stated in the decree, _ originally decreed, cannot be obtained 


between the judgm 


in execution of this decree. It is. 


Baboo Mohendro Lall Mitter for very certain tbat this sum could not, 

the appellant, in any way, have been obtained under 

the terms of the decree passed in thia 

Baboo Unoda Persad Banerjee for guit, In order to obtain it, the 

the respondent. decree-holder must prove .the execu- 
tion of the subsequent agreement. 

The judgment of the Court wes Jg is true that mere agreements to 

_ Alivered by ° pay the original decree by instalments 


have been frequently upheld, and 
E. Jackson, J.—We think that the 
decision of the lower Appellate Court (1) Ante, p. 288. 


* Miscellaneous Regular Appeal, No. 288 of 1871, against a decree of the Subordinate 
Judge of Zilla Cuttack, dated the Ist June 1871. 
39 
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shewed the distinction between that case and the present one by 
pointing out that in that case the kistbandi had not only been 
incorporated into the decree, but that sums other than those 
mentioned in the decree were to be recovered under the kist- 
bandi. But here the Court below found that the kistbandi was 
part and parcel of the decree, and had been acted upon by 
both parties as such. It emisii the meaning of as, 206 
and 212, The kistbandi became adecree by consent. The game 
principle was adopted in Tarif Bistoas v. Kalidas, Banerjee (1). 
{Baboo Kalimohun Doss.—The ruling in that cane was 
overruled by the Full decision} in Krishna Kamal Sing v. 
Hiru Sardar (2).] There it was | erely ruled that a decree 
could not be altered, but if the par ies came before the same 
Court that passed the decree, as here and consented that the 


decree should be altered eifher as to ķhe amount or as to the 
t should be- added, 5 


to alter the dy -e0, 
kistbandi way teat 











Court, I submit, «vould have the powe: 
Here no formal decree was drawn, but the 
ed as the decree by the Court of execut¥™ *° ** to allow 
execution beyond the period of limitation preserieg by the 
law. [Coucu, C.J.—Is not that substitutingS 2 Sv decree for 
the original one?] Supposing it is so, co ld che party who 
consented to'it at the time and acquiesced in*it for years, now 
object? Here no new formal decree was drawn, but the kist- 
bandi became by consent a decree. 


Baboo Kalimohun Doss in reply.—in Krishna Kamal Sing v. 
Hiru Sardar (2), it was ruled that the terms of a decree 
could not be altered. The case of Darbha 
Vurella Gangaia (3) was also referred to. 


Venkata Sastri v. 


properly upheld, but this is a case in 
which the judgment-debtor has agreed 
to pay a very large sum of money 
over and above the amount of the ori- 
ginal decree, and we are informed that 
even the validity of that agreement 
can be contested. Under these cir- 


' cumstances, it would not be proper in 


execution of this decree to direct the 
payment by the jndgment-debtor of 


asum beyond what is stated in the 
decree, The party can always bring 
his suit to enforce the contract subse- 
quently entered into bétween him and 
the judgment-debtor. 
The appeal is dismissed with coste. 


(1) 2 B. L. Ra A. O., 228. 
(2) 4 B. L. R, F. B., 101. 
(8) 2 Mad. H, C., 305. 
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The judgment of the Court was delivered by . 


Couon, C.J.—The decree in this case was made-on the lat 
of July 1863, and by a kistbandi, dated the 3rd of July 1864, 
it was agreed that the amount payable by the decree should be 
paid by instalments with interest. It was an ‘arrangement 
which the decree-holder might very reasonably make, for 
although his decree did not give interest he was entitled to have 
the money paideat once. He seems to have arranged with the 
debtor that he would receive it by instalments with interest 
in consideration of the payment ber™ postponed. Then it 
appears that an application was made for execution on the 8th 
of May 1866, and notice was served. That being struck off, 
a third application was.made on the 4th of December 1866, 

d the property of the debtor was attached and advertized 
for sale. A part-payment was made, which was dertified to the 
Court by an‘application, dated the 7th of M&rch 1867, on the 
e debtor, he also asking to have the money applied 
isfaction of the terms of payment in the kistbandi, 
treating that,as being what was intended to be enforced. Then, 
on another instalment becoming due, the decree-holder took out 
execution on a of January 1870, and the property being 
advertized for salé, the debtor made an application, which was 
assented to by the decree-holder, for time to pay the amount 
which was due, again treating the kistbandi as a binding 
arrangement, and that which the Court was enforcing by execu- 
tion proceedings, This application was struck off on the 30th 
of May 1870, and the amount not being paid as had been 
agreed, another application was made for the sale of the property 
on the 22nd of May 1861. Then the judgment-debtor objected 
to the sale on the grouyd that a fresh attachment was necessary. 
No objection was made at that time that the original decree 
must be enforced, and not the kistbandi. The Judge finds that 
thtse facts show. that the parties had treated and acted upon 
the kistbandi as if it had become part of the decree, and that 
they moved the Court to credit the payment which was made 
as a satisfaction of the instalments due according to it. Under 
these circumstances, I think that the present appellant is pre- 
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cluded from saying that the jadgment-creditor is bound to execute 
the original decree, and if he cannot execute that, he is bound 
to bring a regular suit upon the kistbandi. He has, by hia con- 
duct for some years, treated this as the decree which the Court 
had made. Without deciding how far an alteration of a decree, 
such as this was, could be made by consent, at the time the 
kistbandi was entered into, I think we must bold in the present 
case that the objection taken cannot, and ought not, to prevail. 
The decree-holder is entitled to take proceedings upon the kist- 
bandi as if it were a part of the original decree. The appeal 


must be dismissed with tort, 


Appeal dismissed. 


: FULL, BENCH. P 





Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr, 
Justice Jackson, Mr. Justice Phtar, and Mr. Justice Markby. 


THE .QUEEN v. SEWA BHOGTA.* 


74 ; 
Dec. 29, Act X of 1873, s. 13—Omission to take Evidence on Oath or Affirmation. 


The word “ omission” in s. 13 of Act X of 1873 includes any omission, and 
is not limited to accidental or negligent omissions. 


Jackson, J., dissented. 


THE prisoner in this case was convicted of murder and 
sentenced to death. The principal witness against him was his 
nephew, a boy of ten years of age, who was examined at the 
trial before the Judicial Commissioner of Hazaribagh on simple 
affirmation only, 

The prisoner appealed to the High Court. The case came 
on before Couch, C.J., and Ainslie, J., who referred to a Full 
Bench the question, whether the word ‘ omission,” in s. 13 of 
Act X of 1873, includes any omission, and is not limited to 
accidental or negligent omissions. The reference was made in 


* Criminal Reference, No. 598 of 1874, from the Judicial Commissioner of 
Chota Nagpore, dated the 20th Angust 1874. 


HIGH COURT. 
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consequence of the decision in Cuen v. Anunto Chuchgr- 1874 

butty (1). Queri 
Sewa Buoera 


` (1) Before Mr. Justice Kemp and Mr. 
Justice Birch. 


The 20th April 1874. 


THE QUEEN v. ANUNTO CHUCKER- 
BUTTY AND orHErs.* 


Act X of 1878, 3. 183—Omission to 
take Evidence on Oath or Affirmation. 


\ 8, 18 of Act X of 1878 does not render 
r the evidence of a child of nine years of age 
inadmissible, if the evidence has been 

y advisedly, and not by an omission, recorded 

9 without any oath or affirmation. 

N 

~ Tue prisoners were charged with 
ducting one Prosonno, a girl, nine 
$ of age, from the lawful guardian- 
‘$ her uncle Luckhynarain Dey, 
purpose of marrying her to 

Mt Anundo Sen. Upon the 
“dence of the child was 

t by omission, record- 

`h or affirmation. 

ing been found 
various terms 

ed to the 


Chunder 
e appellants. 


The judgment of the Court was 
delivered by 


Kerr, J.—Anunto Chuckerbutty, 
Anundo Sen, Huradhun Dey, and 
Aduri have been convicted by the 
Sessions Judge of Midnapore under 
s. 863 of the Indian Penal Code, and the 
prjsoners Anunto Chuckerbutty and 


Aduri to two years’ rigorous impri- 
sonment, The Sessions Judge also 
finds the prisoners guilty of an offence 
under s. 866 of the Code, but he 
passes sentence under s. 363 for the 
offence of kidnapping. 

The first point taken by the learned 
Counsel who appears for the prisoner 
is, that the evidence of the witness 
eae niece of the prosecutor, 

rather of the principal witness in 
this case Luckhynarain Dey, is not 
admissible, inasmuch as that evi- 
dence has not been recorded on oath or 
solétan affirmation, Under s. 118 of 
the Evidence Act, all persons are com- 
petent to testify unless the Court con- 
sidera that the? are prevented from 
understanding the questions put to 


_them, or from giving rational answers 


to those questions by tender years, 
extreme old age, disease, whether of 
body or mind, or any other cause of the 
same kind. This witness would come 
under the description of a witness of 


‘tender years, being only nine years of 


age, but the Judge says, that she ap-' 
peared to be a very intelligent girl, and 
thoroughly understood what she was 
about when questions were put to her. 
Therefore, this witness would be a com- 
petent witness, although of course the 
amount of credence to be given to her 
evidence is quite another matter; but 
the learned Counsel further objects 
that although the girl is a competent 
witness under s. 118, yet, inasmuch 
as all witnesses, that is to say, all 
persons who may lawfully be examined, 


Anundo Sen have been sentenced- toor give or be required to give, evidence 


four years’ rigorous imprisonment, and 
Haradhun Dey and the female prisoner 


by or before any Court or person 
having by law or consent of parties 


* Criminal Appeal, No. 280 of 1874, against an.order of the Sessions Judge of Midna- 


pore, dated the 19th March 1874, 
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-The parties were not represented. 


` 


The following judgments were delivered by the Full Bench: . 


Covca, C.J. (Keur, Pozar and Marxsy, JJ., concur- 


ring):—We are of opinion that the word “ omission,” in s. 13 of 


. Act says, that no omission to take any 


„ceeding or render inadmissible any 


Act X of 1873, includes any omission, and is not limited to acci- 
dental or negligent .omissions. In this case the affirmation 
was in fact omitted to be made, ‘although it was done deliber- 
ately and under the direction of the Judge. The intention 
appears to have.been ide for every omission, substitu- 
tion, or irregularity. ‘There is therefore no objection to the. 
validity of the conviction, but under the circumstances, and 
authority to examine such poii or 
to reċeiveevidenceg, should be examined 
on oath or solemn affigmation, the wit- 


ness Prosonno ought to have been so 
examined. 8. 18 of the Oaths 


omission, recorded without any oa 
or affirmation, admissible as evide 

but be that as it may, there.is j 

pendent evidence in this ca 
aunt of the child, of the 
child, of two neighbou 
aay, the statement 
the grand-aunt of, 
‘Haradhun Dey, w, 
accused before 









oath or make any affirmation, no sub- 
stitution of any one for any other of 
them, and no irregularity whatever in 
the form in which any one of them is 
administered, shall invalidate any pro- 


evidence whatever in or in respect of i 
which such omission, substitution or 
irregularity took place, or shall affect 
the obligation of a witness to state the 


the lawful 
Luckhynaraisć i 





ar ioy qo 
p ooga) Aner W 


truth. Now this appears to me to 
apply, for instance, to the ‘case of a 
person who has made a statement 
which is subsequently found to be a 
falge statement, that he shall not get 
rid of the obligation of stating the 
truth by setting up & plea that there 
has been an omission on the part 
of the Court to administer to him 
an oath or solemn affirmation.. It does 
not appear to me that this seotion 
would render the evidence of a child 
nine years old, whose evidence as in this 
case has been advisedly, and not by 


rary absene"? 
by her gang "mop Wa 
against her Wiodde uowuosudm jo 
narain’s conson oy poousjuee puu ‘Kqrm3 
continued) : —In aog exouostad qT, 

at which the ofunyo Ame poqa pa 
ted during the absuou pus ‘Aposta pa 
legal guardian, and tomany ə oy ‘ery 
girl was married against uosnd oy} 
think the offence a very sèr] a q} 10} 
and we are therefore not dispõsọ dıqs 
mitigate the sentence which has awot 
passed upon the prisoners By the Sega 
sions Judge, The appeal is rejected. bi 
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The- plaintiff preferred a special appeal to the Higa Coęrt 1875 


from this decision, Garna Raat 
A : AlisTREE 
. ' v 
. X M 
Baboo Aukhil Chunder Sen for the appellant. J koeke 
ÅTTEAH 


DoMooNEm 


Baboo Issen Chunder Chuckerbutty for the Zespondents. 
i ` 


The judgment of the Court was delivered/ by 


Marxsy, J?—In this case the plaintiff sues for the restitu- 
tion of his conjugal rights. ‘The defendants (the alleged wife 
and her mother) denied the majing ` The ffret Court found 

~ that the marriage had been solembized according to the custom 
. of the caste to which the parties pelonged, the principal feature 
in the cerémony being the giving of a feast to their own com- 
munity. The Deputy Commissioner has reversed this decision 
on grounds which appear: to us altogether arbitrary, He does 
not dispute that the ceremony took place, but thinks it does not 
constitute `a formal marriage ceremony so as to be binding. 
No reasons aregiven for this opinion, which is directly contrary 
to the evidence, and the consequences of Buch a decision might 
be very serious, => 

We, therefore, set ‘agide the judgment of the Deputy Com- 

missioner, and order him ‘to retry the appeal. 
i This is the judgment of the Court, But I thiuk it right to 
“N add, on my own behalf, some observations upon the form of the 
decree and the nature of the proceedings which may be taken 
upon it. This seems tome the more necessary inasmuch as 
the first Court in this case made a decree in a form which this 
Court has expressly and authoritatively declared to be erroneous. 

The cases in which it has been decided that a Uecree in favor 
of the husband whose: marital rights are withheld ought to be 
made, are to be found in Jhotun Beebee v. Ameer Chand (1), 
Koobur Khansama v. Jan Khansama (2), and Moonshee Buzloor 
Ruheem v. Shumsoonissa Begum (3). 

The decrees in the two former cases declared the husband 


(Q) 1I. J., N. $. 817; 8 6,6 W. R., 105. 
(2) 8 W. R., 467, 8, 11 Moore's L A., 551, 
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‘entitled to his conjugal rights,” and ordered the wife “ to 
return to. his protection.” The Privy Council did not make 
any decree. 

Up to the-point of saying that the suit will lie, and of making 
a decree to the above effect, there is neither doubt nor difficulty. 
Whenaver the ław recognizes that the relation of husband and 
wife exists, it also recognizes that the husband is bound to live 
with the wife, and the wife with the husband: and if that obliga- 
tion be denied by either of the parties to the marriage, Courts 
ought certainly to declare the right to exist. If also any 
person should interfereand prevent the wife from returning to 
her husband, or the husband to the wife, there is no difficulty, 
as far as I can gee, in punishing this invasion of the rights of 
others, and even in compensating the injured party to some 
extent. The real difficulty” arises when we come to deal with 
refusal to perform the conjugal duties by one of the parties to 
the marriage, aftdt the existence ofthe matrimonial relation has 
been ascertained. x 

It appears to have been at one time thought that, in this 
country, the duty of cohabitation shout be enforced by seizing 
and making over the recreant party badily to the claimant; 
and cases are mentioned in which this has been directed in the 
case of a wife refusing to return to her husband, I am not 
aware of any case in which it has been suggested that similar 
violent measures should be taken against a husband refusing to 
receive his wife: and the cases in which a wife has so been 
treated are-obviously baged upon the notion that the husband 
purchases the wife at marriage, and that she thereby becomes 
an article of his property. Widely as this notion has prevailed 
in the world,.I need scarcely say that it is wholly abhorrent to 
the Hindu law. 

In what way then is the decree to be enforced? As far 
as I have been able to discover there is but ong recent case 
direct upon this point, and as I am ‘unfortunately unablé to 
agree with the opinion there expressed, greatly as I respect 
it, I feel myself bound to consider the question at some 
length. 

Macpherson, J., in the case of Jhotun Beebee v, Ameer 


4 


ae 
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Chand (1), after expressing his opinion that the person of 


the wife cannot be taken in execution, says that “a suit will garna 


lie for a declaration that the husband is entitled to his marital 
rights and for an order that the wife do return to him and 
live with him, Such an order is an order ‘ for the performance 
of a particular act’ within the meaning of s. 200 of Act VIII 
of 1859; and if the wife refuse to obey it, the decree may be 
enforced, as that section provides, by the imprisonment of ihe 
wife, or by atéachment of her property, or by both imprisonment 
and attachment.” Seton-Karr, J., in the same case adhered 
to the view that the wife could be detiwered over bodily to the 
husband in execution. Jackson 4. concurs with Macpherson, J., 
in thinking that there can be no delivery of the body of the wife 


By to her husband. This judgment, however, is not quite so 


xplicit as to the mode in which “the decree is to be enforced, 
aud no doubt that question was not strictly peels under judi- 
cial ‘consideration. 

Assuming, as laid down in that case and in the case of Koobur 
Khansama¥. Jan Khansama (2), that the decroc ought to 
contain an order to the wife to return to her husband’s protec- 
tion, still I doubt whether such an order is an order “ for the 
performance of a particular act” within the meaning of s, 200 
of the Code of Civil Procedure. I think some meaning is to be 
given to the word “ particular,” and an order to a wife to return 
to her husband’s protection cannot, in my opinion, be called an 
“ order for the performance of a particular act.” It clearly could 
not be said that such a decree would be obeyed simply by a 
return to the husband’s house only. I think the decree is 
intended as an order to the wife to live with her husband, to 
remain in his house, and there to perform the duties of a wife. 
Now, if we accept the view that marriage is a contract, and that 
such an order is an order for specific performance of the contract, 
we are at once met by thie difficulty that it would be contrary 
to well-established principles that such a decree, to be so enforced, 
should be made at all. It is not, I believe, considered to be 


within the province of the Court of Chancery in England, and- 


A) 1 LJ, N. 8, 317; S. C, 6 W. Ru 105, (2) 8 W. B., 467. 
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” 1876 I have no reason to believe that it is within the province of the 
Garey Raw Courts here, tu decree specific performance of continuous duties 
v. which the Court has no means to enforce except by repeated 


‘Koon infliction of fine and imprisonment. This I understand to be 

Doeane, the opinion expressed by the Lord Chancellor Cranworth in 
Blachett v. Bates (1) overruling the decision of Wood, V. C., 
who had attempted to do something of the kind, but which 
attempt the Lord Chancellor characterized as “ perfectly 
novel.” This seems to be in accordance with previous 
decisions. ‘There is, no doubt, a good deal of discretion in 
such cases, but I do net‘think a contract of marriage could 
possibly be enforced without taking a very different view of the 
powers of the Courts of this country from that taken of their 
own powers by English Courts of Chancery. The case most “ 
like this is that of contracts of partnership which are nog 
specifically enforced, the reason frequently given being that“it 
would be like att&mpting to enforce a contract of meee 
Lindley on Partnership, p. 991. Moreover, though I feél bound 
emphatically to dissent from the opinion of Setof-Karr, J., 
that a wife’s person can be seized in execut ‘ion of decree, 
I think there is force in his observationg/“on the proposed 
proceedings under s. 200, where he says, “nor do I think that 
the provision for imprisonment of the party (in s. 200) against 
whom the decree is made and for attaching his property ought, 
or was intended, to apply to such a case. Surely it would be. 
a harder course to imprison a reluctant wife than to deliver 
her to her husband who wishes to cohabit.” Seton-Karr, J., 
seems to have thought that, if you are to compel the woman 
to | esnabit at all, then the direct way of doing so, by delivering 
ier person to her husband, is not more inhuman, and infinitely 
more effectual, than throwing her into prisgn; and so far I am’ 
disposed to agree with him. 

It appears to me, however, that such a decree caynot be con- 
sidered as one for the specific performancé of a contract at alb. 
I am not unwilling to look upon marriage as a contract, but 
I do not think it is a contract which Courts of law would be 


G) L. R., 1 Ch., 117. 
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wise to undertake specifically to enforce. I think the case 
is one of an entirely exceptional kind. The Privy Cotncil 
in Moonshee Buzloor Ruheem v. Shumsoonissa Begum (1) 
have held that a suit for the restitution of conjugal rights 
will lie. I do not think any stress should be laid on the 
term “restitution of conjugal rights” as there used, or that 
it expresses in any way definitely what sort of a decree 
should be given, or what proceedings can be taken subsequent 
to decree. This decision, so understood, I cheerfully accept ; 
because it appears to me that it is absolutely necessary that 
a husband and wife should have some means of obtaining an 
authoritative decision as to wheter or no they really stand in 
that relation. If a decision cannot be obtained binding on all 
the world, it is at least desirable that one should be obtained 


^ binding upon themselves, and upon which other persons may 


fot with a reasonable degree of safety. ButI consider the 
Privy, Council to lay down no more than that a suit to ascer- 
tain the.existence of this relation can be maintained, and 


“carefully to, abstain from laying down any final propositions of 


Jaw upon the exact form of decree, or exact mode of enforcing 
the decree. All the rest of the judgment is intended, as I under- 
stand it, to call attention to the importance and gravity of 
the matter, and to overrule emphatically the contention then 
put forward at the bar, that no suit of the kind would lie 
in India at all. 

I do not, indeed, think it likely that any one will contend that 
the bare declaration of the existence of the relation, even if 
not . relief” in the technical sense of that term, is not of the 
greatest value and assistance to the parties: what seems to be 
considered is that the Courts must in order to be logically 
consistent follow up this declaration with all the powers which 
they possess. 

That the Courts, however, are not hemmed in by any such 
absolute necessity is, J think, indisputable. The simplest and 
most direct and indeed the only really effectual mode of 
enforcing the obligation, and, therefore, the one to be adopted, if 


(1) 11 Moore's I. A., 551. 





303 


1875 





Garna Raat 
Mistren . 


v. 
Moonta 
Koons 
ATTEAIL 
DONOONEE. 


304 


1875 


Garna Raw 


MISTREE 


v 
Moonrra 
Koonin 
ATTRA 
DosoonsE. 


BENGAL LAW REPORTS. [VOL. XIV." 


the, Courts have no discretion in the exercise of their powers, 
is tô bring the parties together by force. But this has been 
universally repudiated, not only in India, as is above shown, but 
in every other country, as shocking to our feelings of humanity, 
The alternative of forcing the recusant party into compliance by 
imprisonment is a course which to my mind has little to recom- 
mend it by comparison, and though not quite as universally 
condemned has also been very generally repudiated. During 
the anxious inquiry which I have thought it my duty to make 
upon this subject, I have ascertained that upon the continent 
of Europe the right both of the husband and of the wife to 
cohabitation (in the etymologic#® sense), the husband selecting 
the place of residence, is everywhere considered as altogether 
beyond dispute. So also is the right to proceed against and 
to punish any third person “Who detains a wife from her hus- 7 
band; so also isthe right of the husband to maintain a sait 
against the wife if sbe refused to acknowledge the marital rights. 
But all attempts at enforcing this duty by compulsion vive been 
abandoned or very nearly so. The only trace of “compulsion 
which I have found is in some smaller States of Germany, where 
a very small fine or a few day’s simple confinement of the 
woman appears to be allowed. If this produces no effect, no 
further punishment can be inflicted. ,The Prussian Courts 
have expressly decided that no direct compulsion whatever 
can be applied. The matter has been_the subject of consider- 
able discussion in Austria and in France. In the latter country, 
I am informed on the highest authority, that the question has 
been settled against the use of compulsion. In Austria I am 
not sure that the question has been finally set at rest, but I 
have reason to believe that the leaning is strongly against the 
use of any such means, 

If we consider the law of England, I ‘think the difficulties 
about the Civil Court attempting to enforce by compulsion the 
observance of conjugal duties are in no way lessened. Perhaps 
some persons would be inclined at first sight to treat the law 
of England as affording an example of the almost unbounded 
exercise of judicial power in this-direction: and if we look . 
to forms and words only it is so. The old Ecclesiastical 
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Courts, that is, the Church, claimed to have the power to enfgrce 1875 
specifically the performance of conjugal duties in their minutest “aisteen 
particulars, and gaye decrees accordingly. But inasmuch as 4%. 
these Courts soon found that they had no effectual independent Kodin 
power of enforcing their decrees when pronounced (3 Bl. Doxoowsa - 
Com., 101), this claim was not so substantial as at first 
sight appears. I am unable to find any exact information in 
any books available to me as to the exact proceedings which 
could be takey upon the decree of an Ecclesiastical Court 
- for the restitution of conjugal rights: undoubtedly the Ecele- 
siastical Court had a right to calldn the ordinary ~ civil 

power in aid of its own weak aufhority (Black. ubi supra), but 
whether from the difficulty of the procedure, or the contempt 
entertained for those who invoked the assistance of the Court for 

uch purposes (3 Black., 94), such extremities were, I believes 

aye: rely proceeded to. No doubt the Court whith now exercises 
jurisdiction in matters matrimonial in place ofthe old Ecclesias- 
tical Courts has the same powers of enforcing its decrees as the 

Court of Chancery, but I can only find three cases in the reports” 
since the new Court was established in which writs have been 
actually issued. It is significant that in two of these cases the 
recusant party had already escaped out of the country. 

But surely when we look to the law of England for a guide, 

it is where that law is in harmony with the general principles 
of equity and jurisprudence that wé should adopt it, not where 
it is exceptional. ‘That the English law on the subject of 
enforcing conjugal rights is exceptional, I have no manner of 
doubt. It is based on the Canon Law, or the law of the Church, 

and, as far as I can gather, the following are the propositions 
which that law maintained :—(i) that all sexual intercourse,- 

except between husband and wife, is a mortal sin; (ii) that 
marriage is a divine institution entirely under the control of tho 
Church ; (iii) that all marriages not sanctioned by the Church are 
` unlawful; (iv) that diverce is impossible; (v) that the Church 
‘ can release the parties from their conjugal duties; (vi) that they 

can enforce these duties in the miuutest particulars, The law of 

England has in modern days to a very great extent rejected 

these pretensions and modified these views, but they have not 

41 
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1875 as yet been radically removed ; rather, however, in my opinion 
Garna Rast because they produce but small practical evils than from any 


DMistrree ares g 
v. approval of the principles on which they regt. 
Moonrra $ . é 
Koonin The state of the law in America seems to me to show very 


A ae a : 
DoMOONEE, clearly how repugnant it is to the principles which govern the 


ordinary Civil Courts to attempt to enforce the performance of 
conjugal duties by compulsion. The common law of America 
on the subject of marriage is the law as it stood in England - 
when these colonies were founded: including, therefore, the 
Jaw of marriage as administered in the Ecclesiastical Courts 
and based origipally upon the Canon Law. But the colonies, 
though they take the law of th@mother country, do not take her 
Courts, and there never have been in America Courts of eccle- 
siastical jurisdiction : solely, therefore, because no Court has been ; 
specially vested with the particular power of enforcing th 
performance of conjugal duties, no Court in America ing x 
enforced these duties; and that part of the law has im fact 
become obsolete ; see Bishop on Marriage and Divorce, Ch. iv, 
passim. Nothing could show more strongly how completely 
this portion of the English law stands apart from the ordinary 
law of the country. 

It appears to me, therefore, that if we were to hold that a 
Court could enforce the continuous performance of conjugal 
duties by unlimited fine and imprisonment, we should place the 
law of this country-in opposition to the law of the whole civi- 
lized world, except the ecclesiastical law of England. That 
the ecclesiastical law of England is not binding upon or suit- 
able to the non-Christian inhabitants of this country, even where 
there is jurisdiction to apply it, is fully shown by the decision 
of the Privy Council in Ardaseer Cursetjee v. Perozeboye (1). 
The remedy for matrimonial grievances must (as there shown) 
be applied by the ordinary Civil Courts, acting upon ordinary 
Jegal principles and applying the law of the community to which 
the parties belong. There is nothing which leads me to suppose 
that the Hindu law is less humane in this matter than that of 
other civilized countries, or that severer remedies are required 


(1) 6 Moore's I. A., 348, 


Possession, Delivery of —Title— Hindu Law— Vendor and Purchaser, 
Delivery of possession is not necessary to the transfer of ownership among 
Hindus, 


Per Maxxy, J.—As a goneral rule of Jaw, when a vendee has got a docu- 
ment which in terms professes to make over property, and the document is 
registered (in oase registration is necessary), he becomes at once the owner 
without actual delivery of possession. 


THis suit was brought to obtain possession of share of 
certain property, which the plaintiff alleged he had purchased 
from Jussodanundo Nundeg, one of the defendants. The defend- 
ants were previously to 1278 (1871) living in joint possession 
and enjoyment of the property in suit, but in that year two of the 
defendants, Gungahurry Nundee and Brojohurry Nundee, effected 
a separation, between themselves and Jussodanundo, but did not 
give him possession of his share of the joint property. Jusso- 
danundo in 1280 (1873), while still out of possession, sold his 


* Special Appeal, No. 962 of 1874, against a decree of the Judge of Zilla 
East Burdwan, dated the 14th of February 1874, affirming a decree of the 
Munsif of Jehanabad, dated the 29th of November 1873, 
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here in case of matrimonial differences than have been foand 1875 
effectual elsewhere. reeta 
For these reasons, although I think that the existence of the A 
relation of husband and wife ought to be enquired into in this Me 
case, andif it exist, declared, and though I think there is no reason sean tid 
why the decree should not order the wife to return to her 
lusband’s protection, as has been done in the other cases, and as 
her duty clearly is, yet I cannot give my assent to the proposi- 
tion that this dgcree is enforceable by the mode pointed out in 
s 200 of the Code of Civil Procedure. That question has 
not yet formally arisen for determination, but, as in the other 
cases, whilst making a decree, ar”opinion has been expressed as to 
how it is to be enforced, I have thought it right to express my 
, opinion also. 
s oae, Appeal allowed. 
i ` Before Mr. Justice Markby and Mr. Justæe Mitter, pee Santi fk JoL, 
GUNGAHURRY NUNDEH ann axornzn (Dsrespanrs) ve RAGHUB- 3874 
RAM NUNDBEE (Puarstiey).* 
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share in the estate to the plaintif. The defendants Gungahurry 


Guxaanorey and Brojohurry alleged that the separation took place in 1265 


Nounpsx 
v. 
RAGHUBRAN 
Nonpux. 


(1858); that Jussodanundo had not been in possession within 
twelve years; and therefore the suit was barred‘by limitation. 
The Moonsiff found that the separation took place in 1278, 
and that the suit was not barred, and gave a decree for the 
plaintiff; and this decision was affirmed by the Judge on appeal. 
The defendants appealed to the High Court, on the ground, 
among others, that as the vendor Jussodanundo had been out of 
possession when the deed of sale was executed, the plaintiff could 
not make a valid, title tp the property in suit under a document 
which had not been accompanie® or followed by possession. 


Baboo Rash Behary Ghose, for the appellants, contended that 


delivery of possession was, by Hindu law, necessary to complete- 


the plaintiffs tithe; and that his vendor having been out of pos- 
session at the timg of sale, and having never given delivery of 
possession to the plaintiff, the plaintiff was not in a position to 
maintain the suit. He cited Raja Sahib Prahlad Sen v. Baboo 
Budhu Sing (1), Ranee Bhibosoondoree Dasseah v. Issurchun- 
der Dutt (2), and Tara Soondaree Chowdhrain v. Collector of 


Mymensingh (3). 


Baboos Gooroo Doss Banerjee and Kisto Komul Bhuttachar- 
jee, for the respondent, contended, that delivery of possession was 
unnecessary, and cited Menu, Ch. viii, v. 200; Najubai v. 
Motigir Guru (4), Bhukan Bhaibava v. Bhaiji Prag (5); he also 
referred to Tara Soondaree Chowdhrain v. Collector of Mymen- 
singh (3). 


Baboo Rash Behary Ghose in reply. 
The following judgments were delivered :— 


MARKBY, J.—In this case three persons being in possession of 
property as a joint Hindu family, two out of that number ejected 


(1) 2 B. L. RB, P. O., 111; S. C., 12 Moore's I. A., 275. 
(2) 11 B. L. R., 36. (4) 1 Bom. H. O, Rep., 5. 
(3) 18 B. L, R., 495. (5) Ibid, 19. 
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5s 
the:third. Whilst the third member was out of possession, je 
sold his share in a specified portion of the property to the plain- 
tiff, who brought his suit for possession against the other 
co-sharers. Both the lower Courts gave the plaintiff a decree. 

The only objection taken in special appeal, which appeared to 
us necessary to reserve for consideration, was this: —That as by 
the plaintiff's own admission his vendor was out of possession 
when the conveyance was executed, the plaintiff could not make 
a valid title to he property in dispute under a document which 
had not been followed or accompanied by possession. è 

This in substance raises the very broad and general question 
whether upon a contract of salanud purchase delivery of the 
possession of the thing sold is necessary to complete the title of 
the vendee. 

There seems never to have bei any suggestion that, under 
Mahomedan law, delivery i is necessary to the trafisfer of owner- 
ship of either moveable or immoveable propetty except in the 
case of gifta. So by the common law of England it is not 
necessary in the.case of moveables; and though it was at one 
time necessary int 1e case of immovenbles, under the Statute of 
Uses it is no longer go. The only question can be whether 
under Hindu law there is any difference in this respect. 

It would no doubt lead\to considerable inconvenience if the 
law upon such a subject varied with the religion of the parties 
to the transaction; and upon the whole I think the general rule 
has been adopted in India that in the case of purchase and sale 
the ownership is acquired by the purchaser, though the transac- 
tion has not been followed by delivery. 

That this is the accepted law of India is, I think, shewn by the 
Registration Acts. In the first place the existence of a system 
of registration primd facie suggests that ownership is acquired 
without delivery. The reasons for the rule, which has so widely 
prevailed, requiring delivery for the transfer of ownership are 
not of one simple character. Whether, however, this ceremony 
was required because, taking place in public, it carried with il 
the consent of the community to which the parties belonged, 
or because, taking place beforé an officer of justice, it carried 
the consent of the State, or simply because the’ transaction is 
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1874 ong which ought to be notorious and open, ŝo that all persons 
Soe aun may know when it takes place (all of which influences have at 
v one time or other affected and can still be traced on it), it has 


Raguosrax : : 

Nusoss, almost everywhere been supplanted by registration; and 

scarcely anywhere retained concurrently with registration, 
Moreover, if we look at the special provisions of the Indian 
Registration Act, I think it will be seen that the framers of it 
contemplated, not a condition of the law in which delivery was 
rigorously required, but a condition of the law ig which owner- 
ship both of moveables and immoveables was frequently trans- 
ferred without delivery. The view taken in the Act seems to 
be the ordinary English viewthat a document executed by the 
parties may operate not only as a contract but as a conveyance; . 
and the general object of the Act seems to be to require that 
such documents should be ‘registered in order to have th 
operation. It¢may not be impossible to look upon the as 
providing for a registration of contracts only, and not Øf titles. 
But if so, a great deal of the language of the t would be 
superfluous and unmeaning, to conten X of the last 

p 








Registration Act, the Act seems to contemp)ite that the docu- 
ment, if registered, will “take effect” (vhich must I think 
mean “ will operate as a conveyance”)/as soon as executed, if 
the requirements as to registration/have been fulfilled. It is 
true that a certain advantage is given to a purchaser who has 

- obtained delivery, but that does not show that such a purchaser 
had this advantage independently of the Act. It rather points 
the other way. 

The conclusion, therefore, at which I should arrive is, that by 
the law of this country delivery is not generally necessary for a 
transfer of ownership: but it was contended that there are cer- 
tain recent cases in which a contrary proposition has been laid 
down. i 

The first of these is the case of Raja Sahib Prahlad Sen v. 
Baboo Budhu Sing (1). The Privy Council in that case, com- 
menting ona judgment of the Sudder Court, use these words, 
which have since been so often referred to: ‘ They” (the 


(1) 2 B. L. R., P. 0., 111; 8. 0., 12 Moore's L. A., 278, 
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Judges of the Sudder Court) “geem to have ruled that the 1874 
effect of the execution of a bill of sale by » Hindu vendor igi Ce 
is, to use the phraseology of English law, to pass-an estate v 


: 4 À RAGHUBNAM 
irrespectively of actual delivery of possession, giving to the Nonpze. 
instrument the effect of a conveyance operating by the Statute 

of Uses. Whether such a, conclusion would be warranted in 

any case, is, in their Lordships’ opinion, very questionable. It 

is certainly not supported by the two casese—Gopeechurn Kur v. 

Koroona Dabee{1) aud Surbonaraj Singh v. Maharaj Singh (2) 

cited in the judgment under review, in both of which actual posses- 

sion seems to have passed from the véndox to the purchaser. -To 

support it, the execution of th€ bill of sale must be treated 
\ 28 8 constructive transfer of possession. But how can there 
benny such transfer, actual or constructive, upon a contract 
er which the vendor sells that of which he has not posses- 
sion, and to which he may never establish a ttłtle? The bill 
of sale in. such a case can only be evidence 8f a contract to be 
performed in futuro, and upon the happening of a contin- 
gency; of which the purchaser may claim a specific perform- 
ance if he comes into Court, showing that he has himsélf done 
all that he was bound.to do.” 

If this passage be taken alone, it cannot be denied that the 
doubt here expressed goes to the full extent of raising the ` 
question whether “in any case” the ownership could be acquired 
without delivery. Norcanit be for a moment contested that 
these obServations are unimpeachable in theory. They represent 
the views which have prevailed amongst lawyers generally in 
some shape until displaced by legislation or recognised practice. 
But nevertheless it must be ‘borne in mind that they have been 
in fact so displaced to a very large extent. And I feel confi- 
dent that the Privy Council did not intend to exclude the con- 
sideration of the question whether under the actual Hindu law 
delivery was still necessary, because they do not either directly 
om indirectly decide the question thus raised: the decision of 
the case did not in any way involve as a proposition of law that 
delivery was in all cases necessary to a transfer of ownership. 





(1) B. D. A. 1857, 226, (2) S. D. A,, 1858, 601. 
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The next case is Rani Bhobosoondree Dasseah v. Issuri- 


Guxeanorry chunder Dutt (1), and is also a decision of the Privy Council. 


Nuxpeg 
v. 
Raououpran 
Nunpex, 


The passage above quoted is quoted by tle Privy Council from 
their former decision, and, it must, therefore, be taken that the 
same doubt is reiterated: but the decision was given with refer- 
ence to the particular provisions of the document then in ques- 
tion, upon the construction of which it appears to have been held 
that it did not operate as a conveyance. 

The remaining case is a decision of this Court,in Tara Soon- 
daree Chowdhrain v. Collector of Mymensingh (2).+ But the 
main ground of that decision was that the transaction then 
under consideration was contrtry to public policy: it does not 
decide the question which the Privy Council had left in doubt. 

As far as I am aware this is the first time the Court hag 
been called upon directly ‘fo decide this question; and upon 
the whole, not feeling myself prohibited by the doubt ex 
by the Privy Cé@ancil, I feel bound still to say that in my 
Opinion delivery has not been considered generally necessary 
to the transfer of ownership by Hindus in this country. 

Of course there may be cases in which, from the nature of 
the transaction, it is plain that the ownership was not intended 
to be transferred immediately, but ouly at some future time 
or under some condition: it may also, when a question arises 
as to which out of two honest purcliasers has the better title, 
be important to consider who has got the possession. Upon this 
I say nothing. But, as a general rule of law, I consider 
that when the vendeg has got not a mere contract to convey, 
but (as is admitted” to-be the case here) a conveyance, that 
is to say, a document which in terms professes to make over 
the property, and the document is registered (in case regis- . 
tration be necessary,) he becomes at once the owner without 
further caremony. i 

I may add that the decision in Prankrishna Dey v. Biswam- 
bhar Sen (3) seems to me to be in accordance with this view. 

The special appeal is dismissed with costs, 


(1) 11 B. L. R., 36. (2) 18 B. L. R., 495, 
(3) 2 B. L. Ra A, ©., 207, 
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Mirrsr, J.—I concur in this conclusion. It was pressed upon ` 1874 
us that, according to Hindu law, delivery of possession is Gixeangany 
essentially necessary tó render the title by sale complete; and e at 
it was contended that without it a purchaser does not becóme Nuxvus, 
the owner of the property sold. As far as I am aware there 

\ is no provision in the shasters.which can be quoted in support 
of this contention. On the other hand, the following passage 
from the Mitakshara, to be found in 1 Macnaghten’s Hindu Law,. 
pp. 218 and 218, goes a great way against it, It runs thus:— 
“<The acceptance of gold, cloths, &c., being completed by the cere- 
mony of bestowing water, and falling, therefore, under either 
of the means, may be designatéd as three-fold acceptance; but 
in the case of land, as here can be no corporeal acceptance 
vithout enjoyment of the produce, it must be accompanied by 
e little possession, otherwise, the gift, sale, or othar transfer 
is not complete. <A title, therefore, without corporeal accept- 
ance, cdusisting of the enjoyment of the produce, is weaker 
than a title accompanied by it, or with such corporeal accept- 
ance. But such. js the case only when of these two the priority is 
undistinguishablé; but when it is ascertained which is first 
in point of date, and which posterior, then the simple prior 
title affords the stronger evidence; or the interpretation may 
be as follows:—‘ Evidence is said to consist of documents, 
possession, and witnesses (1).’ This having been premised as the 
general rule, the texts, ‘A title is more powerful than pos- 
session unaccompanied by hereditary succession’ and ‘where 
. there is not the least possession, there a title is not sufficient,’ (2) 
have been propounded to point out to which the superiority 
belongs, where the three descriptions of evidence meet: as for 
- instance in the case of the first acquirer, if a title be proved by 
witnesses, it is of greater weight than possession unaccompanied 
by hereditary succession. Again possession accompanied by heredi- 
tary successiqn vested in the fourth descendant, is more weighty 
than a title proved by documents; but in the case of an inter- 
mediate (claimant), a title accompanied with even a small degree 









(1) Catyayana, cited in the Smriti Chandrika, 
(2) Viramitrodaya. 
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of ‘possession is better than a title destitute of possession (1). This 
has been expressly declared by Narada: ‘For the first, gift 
is a cause; for an intermediate (claimant) possession with a title ; 
but long and hereditary possession alone is also a good cause. ” (2) 
From the above quotation it is evident that the title of a purchaser 
without delivery of possession is complete, although the holder 
of it labors under certain disadvantages as against a person 
who acquires a title accompanied by possession. There are also 
numerous texts in the Hindu law, laying down that a well-defined 
usage acquires the force of law. And as far as my experience 
goes, I may state thatthe conclusion ‘at which we have arrived 
is entirely in accordance with the usage that now obtains 


amongst the people of the country. +I desire algo to add that 2 
our view in this matter is not, only supported by the provisions 
-of the Registration Act, as shown by my learned colleague, but 


also by s. 259 of Civil Procedure Code, which lays~“down 
that “ after a safe of immoveable property shall haye become 
absolute in manner aforesaid, the Court shall grant-@ certificate 
to the person who may have been declared the pufchaser at such 

gale to the effect that he has purchased ‘the right, title, and 
interest of the defendant in the property sold, and such certificate 
shall be taken and deemed to be a valid transfer of such right, 
title, and interest.” / 


r 


2 ; , , Appeal dismissed. 


~ (1) See Blackstone on this subject, vol. ii, p. 197. 
(2) Smriti Chandrika, Vivadatandava. 
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Before Mr. Justice Phear and Mr. Justice Morris. 
MANKEE KOOER (Prater) v. SHEIKH MONNOO (Derenparr’.* 1874 
Sept. 18. 


Cause of Action—Mortgagor and Morigagee—Adverse Possession— Limita- 
tion—Bye-bil-wafa, 


The defendant mortgaged certain immoveable property to the plaintiff by a 
bye-bil-wafa, or deed of conditional sale, dated 20th January 1831. The deed 
pU ve- | 4 © ~ debt should be repaid on the exniration of three 


nN years from the date of the execution, ‘he money was not repaid av tus 


stipulated period, and the mortgagor remained in possession of the property, ` 
but there was some evidence to show that he had made payments of interest 


ies mortgage debt to the plaintiff. In February 1870 the plaintiff took 


proceedings to foreclose the mortgage, and’on 16th February 1872 he insti- 
tuted “a suit for possession of the property. The defence was that the suit 
was bardd, the plaintif having been out of possession dor more than twelve 
years previdus to the institution of the suit. Held, that payment and accept- 
ance of interest was evidence of the continuance of the relation between the 
parties created by the mortgage deed, and until the mortgagor advanced any 
rights adverse to the mortgagee, the possession of the mortgagor was permis- 
sive, and no cause of action accrued to the mortgagee. 


Taes plaintif brought this suit on the 16th of February 1872 
for possession of a house under a deed of mortgage in the 
nature of a conditional sale or bye-bil-wafa, dated the 20th of 
January 1851, and foreclosure proceedings taken upon it on the 
17th of February 1870. 

The pleas raised by the defendant were that neither the 
plaintiff nor his ancestor was ever in possession of the property 
claimed, and that his suit was barred by limitation ; that the deed 
of conditional sale was not genuine; and that the defendant 
did not receive the notice of foreclosure. 

It was proved that the plaintiff had never obtained possession 
of.the house under the mortgage. The Munsif overruled the 


* Special Appeal, No. 2645 of 1878, against a decree of the Subordinate 
Judge of Zilla Patna, dated the 19th July 1873, reversing a decree of the 
Sudder Munsif of that district, dated the 11th November 1872. 
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1874 firgt plea raised by the defendant, holding that, under the Se 
Manzxs Council Ruling in Prannath Roy Chowdry v. Roohea Begum ( ) 
ae the limitation of twelve years did not apply to cases of mortgage ; 
aunor and then proceeding to try the on the merits eventually gave 
ision in favor of the plaintiff. 

j pan ad the acfendent, the Subordinate Judge gave the 
following judgment :—* The decision cited does not appear = ay 

to have laid down such a broad ruling as has been supposed by 

the Munsif. The only point which it expounds ig that Mosi ition 

does not estop the suit of a mortgagee when the possession is 


Svat - 
. In the case now under congis i O88E 
ee ey ee 0 nave been mortgaged in the deed of 
i bye-bil-wafa has all along been with. the mortgagor, and the 
question is, whether the possession held by the al i 





adverse to the mortgagee. The deed of conditional sale stip’ 
lated that the*mortgagee was to assume immediate possession of 
-the mortgaged prefnises, and that the loan given by hia to 
be repaid on the expiry of three years from the dafe on which 
the deed was executed. It is obvious that the mortgagee’s right 


, deed, was a hostile act, and his poSsession thenceforward an 
adverse possession, It has been argued on behalf of the plain- 


lished. The plaintiffs have attempted to show that they received 
rent from the defendant for the use and occupation of the 
premises in suit, but their failure is glaring. The only evidence 
to which they hare referred in Support of their allegation is the 
testimony of the witness Roton Rai, but all that this witness 
deposes is, that some ten or eleven years ago, he brought on one 


(1) 7 Moore’s I. A,, 823, 
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or two occasions some money by way of interest due on a bond, of 1874 
Rs. 100. from the defendant. Even if the single evidence ee 
above alluded to be believed, and it be supposed that the witness Re ae 
meant by the bond the deed of conditional sale, still nothing Moxxoo. 
is proved which might help the plaintiffs, Interest is not rent.” 

i The Subordinate Judge accordingly held that the plaintiff’s 
suit was barred by limitation, and reversing the decision of the 


Munsif, dismissed the suit. 
The plaintiff appealed to the High Court. 


\ Baboo Deorga Dass Dutt, for the appellant, contended that the 

S Subordinate Judge had misconsérued the Privy Council ralingin ` j 
Prannath Roy Chowdry y. Rookea Begum (1), and that the limi- 
\tation of twelve years did not apply to a case of conditional 
mortgage. The possession of the’ mortgagor was merely per- 
missive and could not be accounted as adverse -to the rights of 
the moNgages so long as he continued to pay the mortgagee C 

interest où-the mortgage. í 


- 


Mr. Sandel, for the respondent, contended that the suit was 
barred, inasmuch ws the plaintiff having clearly failed to take 
possession of the mortgaged property, limitation must be calcu- 
lated from the date on which the defendant refused to give up 
possession. Mere payment of rent would not remove the bar. 


Baboo Doorga Dass Dutt in reply. 
The judgment of the Court was delivered by 


PHEAR, J. (who, after stating the facts, continued):—It ia 
plain that the first question to which we-have to address 
ourselves is this, namely, when did the plaintiff's cause of action 
first accrue to him? And, for the purpose of determining this, 
it is necessary to see what, under a contract such as that which i 
ie the foundation of the plaintif’s suit, is the nature of the 
mortgagee’s right. This matter has been more than once discussed 
in this Court, and has been also dealt with more than once by 


(1) 7 Moore's I. A., 323. 
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1874  thę Privy Council. The last case is that of Brajanath Kundu 
Manin Chowdhry v. Khilatchandra Ghose (1). The subject of appeal 
v iu that case was a decision passed by the late Chief Justice ` 


Monee, upon a mortgage which bore the form of an English mortgage 
deed. In the judgment of the High Court it was said that the 
mortgagee’s right in the land is a right to possession, subject to 
the right of the mortgagor to redeem on the one hand, and a 
right on the part of the mortgagee himself to foreclose that right 
of redemption on the other, It might perhaps have been well 
added that it is coupled with this restriction, namely, that posses- 
sion, if obtained before foreclosure, is merely possession by way | 
of lien and without any beneficial interest. Their Lordships of 
the Privy Council accepted this view of the High Court, and in 
a judgment of the Privy Council delivered by Lord Kingsdown ~ 
in the case of Prannath Roy Chowdry v. Rookea Begum (2), and 
which is the case referred to by both the lower Courts, it was 
said that the transagtion of mortgage effected by a bye-bil-wafa 
was under the Regulations essentially the same in regard to 
the relation ‘between the mortgagor and mortgagee as an 
English mortgage. -In the case first cited—Brajanath Kundu 
Chowdhry v. Khilaichandra Ghose (1),—the Privy Council, 
however, thought that the judgment of the High Court, although 
perfectly correct in the decision of the ‘particular case before it, 
was couched in terms which were calculated to extend the 
bar of the Statute of Limitation somewhat too broadly. They 
say with reference to the manner in which the High Court had 
applied, s. 6, Act XIV of 1859 (the late Limitation Act) :—* It 
may, however, have been deemed necessary to introduce the 
exception stated above,” ie., the exception of s. 6, “in order to put 
mortgages in the English form, when put in suit in the Supreme 
Court, which was generally governed by English law, upon 
the same footing as that in which English’ mortgages are under 
the existing Statutes of Limitation, and their Lordships, dealing 
with suits upon mortgages in the ordinary Court of India, 
might in the simple case of a mortgagee and his mortgagor 
permitted to remain in possession so long as he paid interest, 


(1) 8B.L. R., 104; B. C., 14 Moore's I. A., 144, 
(2) 7 Moore's I. A., 328. 
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have found ground for considering that there was a permissive 
.» possession, and that a new cause of action and right of entry 
accrued when that permission ceased.” 
This precise point, however, did not arise in that case, and 
‘consequently the Privy Council’s expression of opinion does 
° not perhaps amount to a binding authority. But it still is 
extremely useful as a guide to the proper determination of the 
matter which is now before us. The Subordinate Judge said in 
his judgment that the withholding of the property from the 
mortgagee, after the execution of the deed, was a hostile act, 
and his possession (that is, the mortgagor’s possession) thence- 
forward an adverse possession. “But the Privy Council in the 
passage just now quoted, said that “their Lordships might,” to 
se their own words, “ in the simple case of a mortgagee and his 
gagor permitted to remain in possession so long as he 
rest, have found ground for considering that there was 
yə possession.” Also Lord Kingsdown said in 
Chowdry vw. Rookea Begum (1), that, under the old 
limitation, “ it could not be laid down as a rule 
universally t a mortgagee’s proceeding for a foreclosure 
under a mortgage of the class of bye-bil-wafa simply, cannot be 
preferred after twelve years from the expiration of the time which 
the instrument fixes as tha period of redemption by payment, 
and on the expiration of which the condition of sale will become 
absolute, for this indiscrimjnating ground of decision would 
include alike adverse occupations, and those which had not the 
semblance even of such a character, and would establish a bar 
arising from simple occupation and not from the laches of the 
demandant or of others before him.” And yet this seems to be, 
what the Subordinate Judge has done with this judgment before 
him. The true view seems to be that, although the mortgagee 
has, on the occurrence of the default named in the deed, a cause 
of action to,recover possession of the property, provided it is 
then withheld from him adversely, he has no cause of suit if the 
possession of the property by the mortgagor is from that time 
held and continued with his permission. ong as the 
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relation between the mortgagor and the mortgagee created by 
the bye-bil-wafa or mortgage deed can be said to be subsisting, it 
would probably be right to infer that the possession of the 
mortgaged property by the mortgagor, if it be so held, was had 
with the permission of the mortgagee, unless some act was done 
by the mortgagor, or some claim advanced by him, which was 
inconsistent with the subsistence of that relation. 

In the case of Denonath Gangooly v. Nursing Proshad 
Dass (1), it was said: — Now the cause of action” in a case of 
this kind, “ would arise when two things have concurred: that 
the plaintiff had-a right to possession, and that the defendant 
was holding possession not permissively, and acknowledging the 
plaintiff’s right, but relying upon his own right, or adversely 
as it is called. If the plaintiff had not a right to immediat 
possession, or if, having a right to possession, the defen 
were holding with the plaintiff’s permission and- acknow, 
his right, no suit*could be brought, in the one case 
right to possession had not accrued, and in the ot 
had not been disturbed or denied.” 

That particular case turned upon. another mid, although 
the foregoing illustration was made in the course of the judg- 
ment of the High Court, the decision itself does not furnish any 
judicial authority with regard’ to the question which we have 
to consider. 

In the case of Srimati Anund. P “Dasi v. Dharandra 
Chandra Mooherjee (2), the plaintiff, mortgagee, was seeking to 
recover possession of the mortgaged premises from the defendant 
who had purchased them at an auction-sale held in execution of a 
decree against the mortgagors. And in that case their Lord- 
ships in the Privy Council held that, inasmuch as the possession 
which the purchaser at au auction-sale obtains, is the possession as 
of an owner, therefore it must be taken, at least primå facie, 
that, unless the purchaser purchased with notice of the mortgage, 
from the moment he entered upon the mortgaged premises, his 
possession was adverse to the mortgagee. And their Lordships 
expressly sai the possession of a purchaser under such 


it 





(1) Ante, p. 87. 
, 122; 8. C., 14 Moore’s I, A., 101 
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circumstances is really not the possession of a person holding 1874 
in privity with the mortgagor, or holding so as to be an acknow-  Manxee 
ledgment of the continuance of the title of the mortgagee.” v. 


- And, therefore, the case was completely distinguished from any repeat 
case where the mortgagee might be suing the mortgagor for 
_ possession, 

And in the still earlier case of Prannath Roy Chowdry v. Rookea 
Begum (1), which has already been more than once referred 
to—a case verymuch resembling the present,—their Lordships of 
the Privy Council said :—“ But if the transaction be viewed, as 
it should now be regarded under the Regulattons, as one of 
mortgage redeemable at any time by the mortgagor, or those 
claiming under him in privity with his title as mortgagor, then, 

s no difference between the law prevalent in India and the law 
zęnt here as to the relation between mortgagor and mort- 
‘ gagee òn this point has been suggested to iste Loris the ` 
i possession oÑ thos who claim under the mortgagor, so long as 
they assert a title to redeem and advance no other title incon- 
sistent with it, mu, primd facie at least, be treated as perfectly 
reconcileable with, and not adverse to, the title of the mortgagee, 
and the continuation of ‘his lien on the thing pledged. It is by 
no means the essence of Sach a title there, any more than it is 
here, that it should be accdmpanied by an actual continuing 
possession of the lands, The pledgee may, from various causes, 
be reluctant to assume possession of the pledge, or to shorten 
the period of its redeemable quality.” These last observations 
are pregnant with exceedingly important matter for consideration. 

In all cases where the mortgagee has good reason to trust his 

debtor, it can be very well understood that he may be reluctant 
` to take actual possession of the property which in itself can be 

no pecuniary benefit ta himself, but possession of which has the 
effect of placing upon his shoulders the byrden of keeping the 
-accounts of rents and profits and disbursements, together with 
the liability to account ab any time for all sums received. And 
it is quite easy to conceive in cases of this kind, where the 
mortgagee has little occasion to doubt the honesty of his debtor, 
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he. would readily leave the mortgagor in possession of the pro- 
perty over which he retains his lien in equity. The possession 
which the mortgagor would in this way have released to him and 
retain, notwithstanding that no express words might pass between 
the parties, would be strictly speaking possession enjoyed by 
the permission of the mortgagee. The two parties thus situated 
entirely understand their mutual relation; and it surely would 
not be reasonable, when once an occupation had commenced in 
this manner, to say afterwards, at any particular point, that it had 
ceased to be permissive, and had become adverse, unless some- 
thing had occurred hetween the parties to change that natural 
relation. In the judgment of the Privy Council which was first 
referred to (1), the opinion was expressed that it would be 
reasonable to infer from the payment of interest that the posses- 
sion on behalf of the mortgagor was permissive. But the judg- 
ment in Pranlath Roy Chowdry v. Rookea Begum (2) goes even 
further, and says that the possession of the mortgagor ought not 
to be treated as adverse, so long as the mortgagor asserts a title 
to redeem and advances no other title inconsistent with it. “It 
must be treated at any rate as perfectly reconcileable with, and 
not adverse to the title of the mortgagee and the continuance 
of his lien on the thing pledged.” 

So that, in the case before us, the time when the plaintiff's 
cause of suit first accrued depends upon the question -when, 
if at all, did the mortgagor’s possession first cease to be permis- 
sive and-become adverse to the mortgagee, ie., inconsistent with 
the relation of mortgagor and mortgagee. The Subordinate 
Judge assuming the fact of the original mortgage, admits that 
there was some evidence on the record of payment of interest 
by the mortgagor, but he refuses to give any serious consider- 
ation to it, because he thinks that interegt is not rent. Of course 
that position is entirely correct. But it was the undisturbed 
subsistence of the relation of mortgagor and morfgagee which 
might be indicated by the payment of interest which was the 
principal question in this matter, and it was au error on the part 
of the Subordinate Judge to consider that the payment of money 


(1) Brajanath Kundu Chowdry v. Khilatchandra Ghose. 
(2) 7 Moore’s I. A., 823, 
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could only be of value as evidence of the continuance of that 
relation if it was paid by way of rent. By the nature of the 
case, in all probability, if the mortgagor was allowed to retain 
possession of the property, he would not pay a money rent for it, 
he would merely pay money by way of interest upon the mort- 
gage debt. _ 

It seems to us, therefore, on the midis: that the Subordinate 
Judge has taken a wrong view of the nature of the plaintiffs 
cause of action, and in consequence of the error thus committed, 
may have wrongly determined the issue of limitation. It 
becomes necessary for us, therefore, to reverse his decision, and 
to send back the case to the lower Appellate Court for retrial. 

The costs of this appeal will abide the event. 


Appeal allowed. 






efore Mr. Justice Phear and Mr. Justice Morris. 


BINDA BIBER, (Pramrier) v. LALLA GOPEBNATH amp ormuns 
(Deranpaxts).* 


Atlachment, Priority of—Act VIII of 1859, 8. 270— Ezecution—Striking 
off Case—Money-deeree. + 


A obtained a decree against C for possession and mesne profita, but no 
specific amount of mesne profits was then assessed. In 1864 A in execution 
of his decree attached Innd belonging to C, but the execution case was 
struck off the file in 1868. After several ineffectual proceedings A 
reattached the property in March 1869. In execution of a decree against C, 
Bhad in’ February 1869 attached the same property. The property was sold 
‘under 4’s attachment in May 1869, and on the application of A the Subor- 
dinate Judge, on the strength of A’s attachment in, 1864, gave priority to A's 
claim over that of B. The balance of the sale proceeds: after satisfaction 
of A’s decree were only syflicient to cover a small portion of the decree 
obtained by B. Inasuit by B against A under s. 270, Act VIII of 1859, 
to recover the amount of her claim which remained unsatisfied, Held that 
the attachment of: A in 1864, on the strength of which A's claim was 


* Special Appeal, No, 239 of 1878, against a decree of the Officiating 
Judge of Zilla Patna, dated the 4th September 1872, affirming a decree 
of the Officiating Subordinate Judge of that district, dated the 12th Septem- 
ber 1871. 
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1878 considered by the Subordinate Judge to have priority over that of B, was 

Bipa Brows not a sufficient and valid attachment under s. 270. The attachment 

L pcan contemplated by that section means an attachment after a final money- 

Gopxenatn., decree. Held also, that the striking off of the execution case of A in 1865 
caused an extinguishment of the effect of the attachment of 1864. 


In execution of a decree obtained by the plaintiff against one i 
Chowdhry Ajrawul Sing, eertain property of the judgment- 
debtor was attached in February 1869 and sold on the 6th 
of May following. The Subordinate Judge, im consideration ] 

_ ofan alleged prior attachment on the 10th of September 1864 ~ 
of the same pxoperty by the defendants in execution of a / 


_— decree obtained by them against Ajrawul Sing, first paid the 


entire debt of the defendants out of thesale proceeds and handed ~ 
to the plaintiff the balance, which covered a small portion only” 
of the claim. The plaintiff now sued to recover from the 
defendants the unsatisfied portion of her judgmentedebt, 
averring that the*attachment taken out by the defendants i in 
September 1864 had become extinguished, and | ad not subsist 
at the date on which the property was sold, and-that the plaintiff 
had a priority of title to the full satisfaction of her decree from 
the sale proceeds. The defence was that the attachment of 
September 1864 ‘vas in full force until the date of sale, and 
therefore the order of the Subordinate Judge, dated the 16th of 
August 1870, was good and valid. 

At the hearing, it was proved that, after the attachment 
made in September 1864, the execution case of the defend- 
ants was struck off ‘the file of the Court on the 16th of 
March 1865, in consequence of default on the part of the 
defendants; that, afterwards on the same day, an application 
was made by them for execution by a fresh attachment, which, 
however, was not granted; and that after several ineffectual 
attempts, the defendants only succeeded in reattaohing the 
property in March 1869, after the attachment by, the plaintiff 
in February 1869. The Court of first instance decreed the 
suit, holding that the application of the defendants for a 
fresh attachment was clearly an ‘abandonment on their part of 
the first, and that, therefore, the plaintif was entitled to prior 
satisfaction of her judgment-debt. 
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On appeal by the defendants, the Judge reversed this decrge, 
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and dismissed the suit, holding that the case was governed Bipa. Bree 


by the ruling in Jhatu Sahu v. Ramcharan Lal (1). The 
plaintiff appealed to the High Court. 


Moonshee Mohammed Yusuff for the appellant. 


Baboos Sreenath Dass and Mohesh Chunder Chowdry for 
the respondents. 


Moonshee Mohammed Yusuff contended that, under the words 
of s. 270 of Act VIII of 1859, the plaintiff was clearly entitled 
to have her judgment-debt satfsfied first, as being “ the person 


Q on whose application the.property was attached.” The attach- 


Peace of the defendants in 1864 was not only infractuous, but 
its\effect had become extinguished by the striking off their 
exectttion case at that time. The actual attichment under 
which the defendants sold this property téok place in 1869, 
sequent to plaintiff ’s attachment, 









which was s 


Baboo Sreenath\Dass contended that the defendants were 
entitled in equity tù benefit by the prior attachment in 1864; 
and that the requirements of the Act were satisfied by the 
former proceeding. The tase was clearly governed by the 
ruling in Jhatu Sahu v. Ramcharan Lal (1). 


Moonshee Mohammed Yusuff in reply. 
The judgment of the Court was delivered by 


Parar, J. —With reference for the view taken by the Judge 
of the lower Appellate Court in this case, it appears to us that 
the plaintiff has certainly, on the facts found by both the Courts 
below, established her claim against the defendants, The s. 270 
of the Civit Procedure Code says, that, when a sale of the 
attached property takes ‘place, the proceeds shall be applied to 
the satisfaction of the decree of the person who first attached. 


And it has been held by a Full Bench of this Court that these 


(1) 3 B. L. R., App., 68. 
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words give the person who first attached a right to sue any 
one else who may have been wrongly paid by the Court out of 
the proceeds in preference to him, in order to recover from such 
person the money which has been so paid (1). The plaintiff in 
this case says, that, although the property of a certain person 
was sold in execution on the application of the defendants, yet 
at that time she, the plaintiff, had a prior attachment, and was 
therefore entitled to be paid her debt out of the proceeds of 
that sale in priority to the defendants, The attachment upon 
which the plaintiff relies was made on the 16th of February 
1869; and the Jast attachment, made by the defendants before 
they obtained the order of sale,» was effected on the 9th March 
1869. We speak of it as the last attachment, because there was 


4 


b 


A 


f 


certainly another attachment made at the instance of the same” 


persons previously, ie., 80 éarly ag September 1864, and there 
appears to have been between these two dates an abortive 
attempt to get tĦe Court to attach the property on’another 
occasion, 

If the attachment effected by tlie plaintiff onthe ‘9th March 
1869 was the actual commencement of the“attachment which 
was subsisting when the defendants sold, then clearly the defend- 
ants’ attachment is subsequent in date to that of the plaintiff. 
But the defence is that the attachment of September 1864 
was a good and valid attachment within the meaning of s. 270 
of the Civil Procedure Code, and continued unbroken in force 
up to the 9th of March 1869, when the second attachment was 
made, and further continued in force down to the time when 
the sale was made:—in other words, the attachment of the 
9th of March 1869 was altogether an useless and unnecessary 
act on the part of the Court. But we find upon looking to 
the facts which are presented to us by the lower Courts, that 
the attachment of September 1864 was a general attachment 
made after a certain decree for possession, and mesne profits 
had been’passed in favor of the present, defendants, but before 
the mesne profits had been estimated or assessed. 

The petition for attachment did not specify any sum of money 


(1) Gogaram v. Kartick Chunder Singh, B. L. R., Sup. Vol., 1022, 
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hour in the course of the same day, the present defendants djd 
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come into Court, and induced the Court to restore the proceed- Pispa Buinn 


ings, but no order seems to have been made at that time to the 
effect that the attachment also should be restored. 
However this may have been at that time we need not now 


nearly three years afterwards, namely on 25th January 1868, the 
present defendants applied to the Court again in those very 
execution proceedings, in order to get satisfaction of the complete 
decree for mesne profits, which they had then obtained, by the 
sale of certain specified property, belonging to;the judgment- 
debtors, which we understand wa# the property, or part of the 
roperty originally attached and the subject of the final sale. 
this application, the Court, in the exercise of the discretion 
it was bound to apply to the matter, acted as if there 
tachment at that time subsisting. It éxpressly said 
s no attachment subsisting, and By an order made 
ary 1868 called upon the applicants to pay 
ffecting the necessary attachment. This 
present defendants failed to do, and 
the same month the case was struck 
gain the present defendants did 
amely on the 31st December 
on the 9th March 1869. 
o following upon that appli- 
ook place. That 
t 
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‘ greatly trouble ourselves to ascertain, because we find that’ 
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hefore us the express finding of the Court that there was no 


Bixpa Binge subsisting attachment, and the order which it, made thereon. 


~ Datta 


GorseNATa. 


18785 
March 3. 


` really no occasion as between the present parties to enquire 


was within the meaning of s. 270, and was indisputably 


We must take it that it was a right order between those parties, 
that the judgment-debtor’s property in that suit was not attached 
before the 9th March 1869. So that it appears to us there is j 


















what was the effect of the earlier proceedings of September 
1864, and so on, All that matter has been put at rest. There 
was clearly no attachment subsisting at the instance of the 
present defendants in the suit, and immediately before the 31st 
December 1868. And consequently, as has already been 
remarked, if that be the case? the present plaintiff’s attachmen 


prior attachment. The plaintiff i is, therefore, in our opi 
upon the facts of the case as stated by the lower A 
Court, entitled to recover in this suit. The 
that she was so “entitled, and the Munsif’s decisi 
fore right, and the lower Appellate Court’s de 
in law. We, accordingly, reverse the 
Appellate Court and affirm that of the 

The appellant will have her co 
lower Appellate Court. 


Before Mr, Justice J 
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surviving member of G. M. and Oo., having subsequently assigned the concern 
to A, who also took upon himself the dena pana, the plaintiff applied under 
8. 210 to execute the decree against A in respect of wasilat; and two succes- 
sive notices under s. 216 were issued to A to show cause why the decree 
should not be executed against him. A being advised that the suit was a 
nullity, and that under no circumstances conld execution be had against him 
A as heir or legal representative of any of the judgment-debtors, neglected to 
appear, and certain property belonging to him was sold in execution of the 
‘decree without opposition on his part, and the sale having been duly confirmed, 
the parchaser, who was also the decree-holder, was put into possession, A 
thereupon applied tf the Court executing the decree to have the sale set aside, 
and his application being refused, petitioned the High Court under s 16 of 
24 and 25 Viot., ¢. 104, for the same relief. The High Court, however, 
refused to interfere both upon the princigle above stated, and likewise Decause 
he purchaser, being also the decree-holder, could not successfully oppose a 
it by A to have the sale set agide, 





















he 29th March 1866, the husband of Maharani Brojo 
Dabie instituted a suit against H. Deverine as manager 
essrs. Gilmore, McKilligan and Co., the pro- 


nds appertaining thereto with wasilat. 
ern had been mortgaged in 1861 ‘by 
Co., to the Agra and Masterman’s 
the terms of its mortgage entered 
the date of the institution of the 
illigan and Co. was alive ; the 
arently by the Bank. In 
in the plaintiff’s favor ; and 


decree, the Maksai 


aikardanga Indigo Concern, to recover posses- . 
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1875 8, 216, calling on Mr. Cochrane, the manager of the Agra Bank, 
it tHe, to show cause why the decree should not be executed against 
rue Perirton the Bank, The notice was duly served, but Mr. Cochrane 


or SAMUEL 
Coouzang. ` failed to appear, and consequently the amount of mesne profits 
was ascertained in his absence. Nothing further was then done, 
but at a later period the Maharani again applied to execute 
the decree against the Bank by levying the amount which had 
been assessed. Another notice to Mr, Cochrane was issued, but 
he again did not appear, whether in consequegce of the notice 
not having reached him, or of advice received by him, was not 
certain. At any rate a patni talook called Matra, belonging 
to the Bank, was attached, and afterwards sold without opposition 
on the Ist June 1874; the sale was confirmed on the Ist July 
following, and on the 2nd August, the Maharani, who was hers 
the purchaser, obtained posséssion. 





















Thereupon Mr. Cochrane applied to the Subordinat 
in whose Court the execution proceedings had ta 
. have the sale set aside, and for an injunction 
plaintiff from further proceeding under th 
Bank or its property. The application w 
ing amongst other grounds, viz., tha 
instituted, not having been broug 
McKilligan; that the applican 
ing the notices to show cause b 
the Bank was not the heir or 
or any of them; that he h 
ti apply in the mat 
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The judgment of the-Court-was delivered by ’ 1875 
In THE 


Jaoxson, J., (who, after shortly stating the facts, conti- MADER ON 


nued).—It is a rule which we have always observed in affording o SANTET 

























the Court of the Subordinate Judge 
of Pubna for execution of that 
decree, against the present petitioners 
as the legal representatives of Giren- 
dronath Tagore. Upon this appli- 
cation being mage, notice was issued 
by the Court under s. 216 of Act VIIE 
of 1869, calling upon the present 
petitioners to show cause why the 
decree should not be executed again&t 
them, They thereupon showed cause, 
and the cause shown was this:—that 
hough the name of their father 


in the decree of the 28rd 
61, and throughout the 


plaint in that suit was fi 
present petitioners therefore 
tended before the Subordinate Ju 
and as it seems to me very reasonabl\ 
‘that ag the suit was institúted agains 
a dead man, and as the decree was 
obtained against the same dead man 
so long ago as 1861, the decree was 
practically worthless, and they ‘were 
not now liable under that decree as 
his legal representatives, especially as 
they never had any notice of the pro- 
ceedings in that suit until the applica- 
tion for execution was made against 
them. The decree of which execu- 
tion was sought was the decree of 
_ another Court, 80 the Subordinate 

Judge did not himself dispose of the 
question whether execution should or 
should not issue, but postponed the 
farther hearing of the matter, and 
-gave the parties leave to apply under 
the provisions, of s. 290, Act VII 


oa 


of 1859 to the Court which madè ‘the 
decree. Thereupon the petitioners 
apply to this Court to quash the’whole 


- proceedings taken by the decree-hold- 


er against them, upon the ground 
that they are in no possible way liable 
under the decree of February 1861, 
and that the lower Court has no 
jurisdictien to entertain the applica- 
tion against them. There is some 
confusion, and possibly irregularity, 
in the way in which the -matter is 
brought before this Court, and some 
misappreheusion as to the remedy to 
which the parties’ are entitled. But 
the snbstanti@l case made by the peti- 
tioners, and one of their prayers, is 
that the order for the execution may 
be quashed on the ground of the 
petitioners’ being in no way liable 
under the decree of February 1861. 
Upon the merita, we must take it 
that the petitioners’ case is made out. 
In moving for the rule nisi, which was 
obtained on the 25th of August last, 
he petitioners made use of an affidavit 


\beir family in which the grounds of 
e application’ are distinctly set 
forth ; and in this affidavit it is sworn 
Girendronath Tagore died 


h 

sine N Hurronath’s suit was even 
institu That afñdavit, although 
filed in gust last, has not been 


present application we must conside 
the facta stated therein to be true. 
As it is established that Girendro- 
nath Tagore, the person dgainst whose 
legal representatives the decree is 
now. sought to be executed, died 
before any decree was passed, it ap- 


worn to by one of the members of 
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1875 srelief to parties applying to this Court under £ 

Intuz Courts’ Act, that it must be made quite clear 
MATTER OF ; : 3 : : 

Tax Perition applying for it has not, contributed by his ov 


Coonsans being placed in the position he finds himself in. 


| 
| 
| oF SAMUBL 
| 


pears to me that execution cannot be 
issued; for no provision is made in the 
Code of Civil Procedure for the issue 
Eyi of execution against the legal repre- 
sentative of a decensed defendant in 
such a case, 8, 210 of Act VIII of 
1859 is the sections whichs declares 
"ms when execution may be issued against 
the legal representatives or the estate 
| of a deceased judgment-debtor. The 
i words of that section are :—“If any 
i person against whom a decree has been 
made shall die before execution has 
been fully had thereon, @pplication for 
execution thereof may be made against 
the legal representative or the estate 
of the person go dying as aforesaid.” 
These words do not embrace a case 
like the present, because they evi- 
dently contemplate only the case of a 
person who, being alive at the time 
when a decree is passed against him, 
dies before execution is fully had o 
: that decree. The section does no 
include or provide for the case of 
person against whom a decree is mad 
having died before tlre decree is mad 
And it is little to be wondered a $ 
the Code does not provide for 
i contingency, for it would no 

occur to ordinary minds tha 

would ever be asked f 
i ; against dead m 


es e Code of Civil Proce- 
ure, excepting s. 210, under 
which a decree-holder is empowered 
to apply for execution againat the 
legal representatives of a deceased 
jadgment-debtor; andas s. 210 does 
not (as I have shown) apply to 
. the present case, this decree cannot 
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sclear that Mr. Cochrane had the fullest opp 
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I think therefore 
taken agninst the 
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ought to be qua 
petitioners are en 
8f this applicatio 


Barrer, J.—] 
opinion. 8. 210 
1859 is as clear ni 
that if a party ag 
is made dies 1} 
fully had of that 
for execution 
the legal r 
decensed. 

In thj 
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extent; that subsequently the decree was transferred from this 
Court to the Court of the 24-Pergunnas; that execution was 
taken out in the 24-Pergunnas, and some Rs. 1,000 or 1,500 
were realized since such transfer. The plaintiff in his evidence 
attempted to prove that he is solely and absolutely entitled to 
the decree,, but admissions were drawn from him in cross- 
examination, which, in my opinion, show clearly that the decree 
did not belong to the plaintiff alone, but that, if it was not the 
separate propery of Hurrish Chunder, it was part of the joint 
family property. The plaintiff has admitted that when he was 
in Assam many years ago the whole of the interest on the 


~ judgment-debt was drawn by hise father, and was applied for the 


‘expenses of the joint family-house. Moreover, in the plaint he 
mits that some time before the sale of the decree, the other 
members of the family insisted on having a share in it; that the 
t to arbitrators, and that the arbitrators allowed each 
g a certain share in the decree.® I think also that 
he plaintiff that he’ was absolutely interested 
roved by the letter of his solicitors of the 
annot conceive that, if the plaintiff had 
he was solely entitled to the decree, 
letter which he wrote to Mr. 
licitor, have only stated that 
olute owner of the said judg- 
realizable under it.” 

d that before the sale of 
went to the defendant’s 
his gomasta Ram- 











matter 
of his broth 
the statement o 
in the decree is d 
13th June 1872 (1). 
instructed his solicitor tha 
his solicitor would in the 
Paliologus, the defendant’s 












« Hurrish Chunder is not the a 
ment, and cannot claim the whole m 

The plaintiff in his plaint has stat 
the decree,—viz., on 10th June 1872,—he 
kothi, and there saw the defendant a 


(1) This letter was in the follow- judgment has instructed me 


ing terms :—“ Dear Sir,—Baboo Go- 
bind Chunder Mookerjee having been 


- informed that some client of yours has 


engaged with Baboo Hurrish Chunder 
Mookerjee for an‘nbsolute assignment 
of a certain judgment of the Supreme 
Court, standing in his name against 


` the representatives of Roy Mathoora- 


nath Chowdhry and brothers, sent for 
execution to the Court of the Judge 
of Alipore, as the absolute proprietor 
of the money realizable under the said 


acting in the matter of the reviv 
the judgment and of sending it out 
for execution) to inform your client 
through you that Baboo Iurrish 
Chunder Mookerjee is not the absolute 
owner of the said judgment, and can- 
not claim the whole money realizable 
under it, and that your client pur- 
chasing the decree from Baboo 
Hurrish Chunder Mookerjee will do 
it at hia own risk and peril.” 
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nath. Although in his written statement the defendant 
apparently admits that he was.present on that occasion, I am 
disposed to think that the defendant himself was not present, 
and that Ramnath alone was present. It-appears to me, 
however, to be immaterial whether the defendant was present 
or not, because the whole transaction relating to the sale 
of the decree was conducted by Ramnath alone on behalf 
of the defendant. The plaintiff in his plaint states that on 
going to the defendant’s kothi he gave notice, of his claim as 
stated in the plaint,—namely, that he was the absolute owner 


. of the decree. „I do not believe his claim was so stated to Ram- 


nath. The defendant in the 8th paragraph of his written state- 
ment has made a very fair admission of what took plac 
on that ocoasion (1). He states that the plaintiff informed His 





share in the constderation-money; and that he 
of the money which was te be paid to the said 
Mookerjee; and threatened that, if he di 
money, he would raise objections to the 
believe that that statement is a corre 
It corresponds exactly with 
plaintiffs solicitor to Mr. Paliolo 


place. 


the fact that the plaintiff, on 
in the purchase-money, a 
itself or to the. price 
not be entitled to set 


(1) 8th paragraph of 


statement e written 


ndant Doorga- 
boo :—* On the 9th or 10th 
e said month of June, the plaintiff 
called at the defendant's kothi, accom~ 
panied by Rajcoomar Banerjee. This 
was the first time this defendant or 
hia gomasta ever heard of the plain- 
tiff: and he the plaintiff and the said 
Rajcoomar Banerjee then stated to 
the snid gomasta that he, the plaintiff, 
was the brother of the said Hurrish 
Chunder Mookerjee, and as such was 
entitled to a share in the consideration- 
money ; and that he must have some 



















urrish Chunder 
ot give some of the 
ə of the judgment.” I 
statement of what took 
the subsequent letter of the 


us. I take it therefore to be 


iat occasion only claimed a share 
hat he did not object to the sale 
ich was to be given. 
de the sale except that, as to any interest 


If so, he would 


of the money which was to be paid to 
tbe snid Hurrish Chunder Mookerjee ; 
and threatened that, if he did not give 
some of the money, he would raise 
objections to the sale of the judg- 
ment. The defendant's gomasta then 
and there told the plaintiff that he 
would not give him % pice, and that, 
if he had any rights in the matter, he 
should petition the Court, and suggested 
to him to do so, and told him that the 
deed” (of assigment to the defendant) 
“was not signed, which however as this 
defendant believes the plaintiff well 
knew...” 
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fairly have supposed that the judgment-debtors had been putin _ 


motion by the -brothers of the decree-holder, but as these 
allegations were in no way substantiated, he might have naturally 
considered that Hurrish Chunder was the absolute owner of the 
decree. I do not think that the plaintiff's mere statement that 
he was entitled to part of the purchase-moneys rendered it 
necessary for the defendant to go back further in the proceedings 
than the agreement, which was in fact a sufficient starting point 
of title. If, therefore, the defendant had made the enquiry, 
which, after the notice he received, he ought to have made, thera 
is nothing in that portion of the record which he was reasonably 
bound to search which would have led him to suppose that 
urrish Chunder was not the absolute owner of the decree. But 
defendant did not confine himself to the proceedings in 
Ramnath has said that he made enquiry of Hurrish 
to the claim of Gobind Chunder, and Hurrish 
ed him that he and Gobind Chunder were then, 
g, separate, and that this decree was the abso- 
"ish Chunder. He further says, that he 
00, the vakeel who acted for Hurrish 
in the Court of the 24-Pergunnas, 
im that Hurrish Chunder was the 
I think these were all the 
the defendant was reasonably bound to make. 
impossible to carry on the affairs of the world; if 
of this kind were not allowed to be completed after 
ries as these. I think, therefore, that the defendant 
ated in the same manner as if he had searched the 
gs, and, being so treated, that he must be considered ag 
aser for valuable consideration without notice. 

re is one part of the plaintiff's case which I cannot pass 
The plaintifPs own case is that he aud ILurrish Chunder 
his brothers were all members of a joint family living 
gether in the same house. He admits that Hurrish Chunder 
remained an inhabitant of the house for a period of six months 
after the decree was sold. It became necessary, in order to 
prove the service of the summons on Hurrish Chunder, to show 
that the family-house was the dwelling-house of Hurrish 
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Chunder at the time when the plaint was filed. No question 
whatever was put to the plaintiff throughout this case whether 

he asked Hurrish Chunder for his share of the Rs. 9,000. The 

only question put to him was whether or not he had been paid 

any share by Hurrish Chunder. If it was the fact that, after 
receiving Rs. 9,000, Hurrish Chunder proceeded to his native 
village, and came and resided in the house in which the plaintiff 
lived, and the plaintiff knew, as he must have known, that the 
sale had been completed, I think that the plaintifé was bound to 
show that he had taken some steps to enquire of Hurrish 
Chunder how the purcghase-money was applied. The fact that 
no evidence was given to show that he made any enquiry of 
Hurrish Chunder, is sufficient to taint fhe plaintiff's case witl 
suspicion. Under these circumstances, I think the suit sl 
be dismissed altogether. The plaintiff will pay the 
Doorgapersad dn scale No. 2. 

There is one other circumstance jn the case 
notice. Both in his plaint and in his eviden 
alleged that the reason why he took no pr 
sale of the decree was because Ra 
would not proceed with the sale. TI 
is directly contradictory of that. 
of their visit to Ramnath, Ramngth said «I 
the sale even if I throw the Anoney into the r 
consider it proved therefore’ that Ramnath made 
by which the plaintif Was misled or deceived. 





















From this judgment the plaintiff appealed. 


Mr. Montriou and Mr. Bonnerjee for the appellant. 


Mr. Lowe and Mr. Evans for the respondent Doorga 
Baboo. - 


The other respondents did not appear. 


Mr. Montriou.—The learned Judge found that the respondent 
had sufficient notice of the appellant’s interests, and was wrong 
in holding that he had made all the enquiries he was bound to 
make. The respondent kuew that Hurrish Chunder was a 
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member of a Hindu family, and therefore if he bought withont 1874 
making enquiry he did so at his peril. Gosip 


CHUNDER 
MOOKERIER 
v 


Mr. Evans for the respondent contended that the notice of his — Pootaa- 
interest given by the appellant was insufficient. He cited Shaw ices. 
v. Foster (1) and Jolland v. Stainbridge (2). 


} Mr. Montriou in reply. 
Cur. adv. vult. 


Covos, C.J. —The plaintiff in this suit and the second and 
following defendants, except the last, are the sons of Goluck 
Chunder Mookerjee, who died gbout the fear 1858, leaving the 
laintiff and those defendants and another son Okhoy Coomar 
kerjee surviving him; and the last defendant is the 
of Okhoy Coomar Mookerjee, who died about the year 
appears that in December 1842, three persons, named 
Roy Bykuttonath Chowdhry, Roy Mothoernath Chowdhry, 
and Roy Preonath Chowdhry, executed a bond and warrant. 
of attorney to confess judgment in the Supreme Court at 
Calcutta, the bond andwwarrant of attorney being in the names 
of the defendant Hurrigh Chunder Mookerjee, and a persọa 
named Edward Hilder, whọ was called a jurisdiction trustee, 
and who has since died. They were given to secure the pay- 
ment of Rs. 14,000, with interest at 12 per cent., and a judgment 
was entered up upon the warrant of attorney in the Supreme 
Court on the 21st of November 1843 for Rs. 28,001. The 
judgment-debtors having died, the last in November 1868, pro- 
ceedings were taken to revive the judgment against their 
representatives. This having been done, and there apparently 
being no property within the jurisdiction of the Supreme Court 
upon which execution could be had of the judgment, the usual 
certificate was transmifted to the Judge of the Court of the 
24-Pergunnas, in order that execution might be had by that 
Court. An‘agreement appears to have been entered into—by 
whom authorized it is not I think clear, but at least it has been 
recognized as a binding agreement between the judgment- 
creditor and the representatives—that part of the money due on 








(1) L. RB. 6 H. Lọ 321, (2) 3 Ves., 478. 
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1874 the judgment should be remitted, and the remainder paid by 
Gosp ` instalments. This being the state of things, the defendant 
CHUNDEB : E : 
Mooxznser Hurrish Chunder Mookerjee entered into negotiations with 
Dooraa- the manager of the business of the first defendant, Doorga- 
Bie. persad Baboo, for the sale to the first defendant of the money 
secured by the judgment, And the case of the plaintiff is that, 
pending the negotiation and before the transfer of the judgment 
or order for execution had been effected in the Court at Alipore, 
the defendant received notice from the plaintjff that he was 
interested in it, and that Hurrish Chunder was not the sole 
owner of the money secured by it, but was a trustee for the 
plaintiff, and appavenfly also for, other members of the family. 
It is uncertain upon the evidence what is the precise notic 
which was given by the plaintif. ‘T do not refer to the 
attorney’s letter, because it & possible that it was not communi- 
cated in time .to have the effect of a notice. But, ste other 
evidence, I think iè is clear that the plaintiff did give to Ram- 
nath, the defendant’s agent or manager, natice that he was 
interested in the money. His own statement as to what notice 
he gave differs from that of his witnesses. Whatever he did 
tell Ramnath, I think it is clear that it was sufficient to oblige 
Ramnath, who must be taken as Xepresenting the defendant, 
to enquire as to what interest the plaintiff had. The general 
rule is that, if a person knows” that another has or claims an 
interest in property for whieh he is denling, he is bound to 
enquire what that interést ig; aud if he omits to do so he will 
be bound “although the notice was inaccurate as to the parti- 
culars or extent of such interest. This is stated by Mr. Dart 
in his work on Vendors and Purchasers, p. 794, quoting as his 

authority, Gibson v. Ingo (1). ; 

The evidence in this case, although not altogether consistent, 
shows that enough was done to bring the first defendant within 
the operation of this rule. The effect of the notice is that the 
purchaser is bound to the same extent and in the game manner 
as the person was of whom he purchased. So that the first 
defendant would be bound to the same extent and in the same 
manner as Hurrish Chunder was, if he omitted to make the 


(1) 6 Hare, 124, 





VOL. XIV.] ` HIGH COURT. 


enquiry. Did he then make such an enquiry as he was boundto - 


make, and as would prevent the operation of the rule? There 
are no doubt some cases in which an enquiry might be 
sufficient. The Lord Chancellor, in Jones v. Smith (1), 
says there might be a case where the information coming 
from the vendor and being of such a nature that the intending 
purchaser was bond fide misled by it, he would not be bound by 
the rule. But here we have not a case of that description. 
The notice of the plaintiff’s interest came, not from the vendor 
Hurrish Chunder, but from the plaintiff himself. What then was 

the enquiry which Ramnath,. representing the.firat defendant, 
ees proper to make? We must assume that at least he was 
informed that the plaintif and Hurrish Chunder, the person in 
whose name the judgment was, were members of a Hindu 
famil and were brothers. He must also be taken to have 
known the. presumption of Hindu law which f will refer to 
presently. With this knowledge he enquires, according to the 


evidence, of two persons. One was the vakeel, who was employed | 


in the execution proceedings in the Alipore Court, but who 
could not be expected to know anything of the original transac- 
tion of the bond and warrant of attorney; that took place 
many years before. There B nothing to show that the vakeel 
would kuow anything more thah what he could gather from the 
proceedings that were put into his hands for obtaining execution 
upon the judgment in the suitin which Hurrish Chunder was the 
plaintiff and apparently the person entitled to the money. The 
vakeel might have told him that the plaintiff and Hurrish Chunder 
were brothers and members of a Hindu family. The other person 
of whom Ramnath enquired is the vendor himself, Hurrish 
Chunder. Of course, an enquiry of Hurrish Chunder whether the 
plaintiff's claim was foupded in truth or not would be useless, 
because, being about to sell the judgment as his own property, 
he was not likely to tell the intending purchaser that it was not 
hia, or that other persons were interested in it. It cannot be said 
that there was such an enquiry as was sufficient, supposing any 
enquiry would in such a case as this be sufficient to prevent the 
defendant from being bound. I am not aware of any authority, 


(1) 1 Phillips, 245, at p. 253. 


. sion of Mr. Mountstewart Elphinstone whe: 
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awa I have not been able to find any, that where a notice comes, 
as this notice did, from the person who claims an interest in the 
property, the purchaser can discharge himeelf from liability, 
supposing it is afterwards proved that the person really had an 
interest in the property. 

I have said that the defendant must be taken to have known 
what is the presumption of Hindu law. That is stated by the 
Judicial Committee of the Privy Council for the first time, as far 
as I am aware, in Luzimon Row Sadasew %. Mullar Raw 
Bajee (1). Their Lordships there decided that in a suit for the 
division of the property of an undivided Hindu family, the 
whole of the ae of each iSdividual is presumed to belon 








one of the exceptions recognized by the Hindu law. 
was by a person claiming to be entitled to a shar 
perty as family property. And it was an appeg¥ from a deci- 
e was Governor 
of Bombay, to whom an appeal was then allowed. Itis stated 
that the grounds upon which the claim, „Aras founded were, that 


“by the Hindu law until a division of joint property or 


a 


inheritance from the father is atten between the members of 


a family, the acquired fortune’ of each member falls into and 
belongs to the common stock, and is divisible accordingly.” 

Sir James Colvile, in Sréemutty Jadoomonee Dassee v. Gunga- 
dhur Seal (2), which is uoted in Baboo Shamachurn Sircar’s 
Vyavastha Darpana, 521, at near the end of his judgment, says :— 
“ The custo ay one of fact, though a fact determinable 
in the abgendé of evidence strong enough to rebut the presumption, 
by thelegal presumption that the property is joint.” There is also 
a decision of the Sudder Court—Gour Ghunder Rai v. Hurish 
Chunder Rai (3)—to the same effect. It was there held that, in 
the case of an undivided Hindu family, their acquisitions will 
be presumed to have been joint till proved otherwise—the ontus 
probandi resting with the party claiming exclusive right. These 
cases were not quoted by me in Tarruck Chunder Poddur v. 


(1) 2 Knapp, 60, (2) 1 Boul., 600, (3) 4 Sel. Rep., 162, 


f 
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Jodeshur Chunder Koondoo (1). I did not consider it necessary 1874 
then to refer to all the decisions on this question, there being the Goan 
judgments of the Privy Council which I quoted. The cases Bee scans 
which I have now quoted may be added to them, and it is Doorea- 
unnecessary in this case to quote again the decisions of the Privy Baroo, - 
Council which were quoted-in the former case. But there is one 
case which it is necessary to notice. Pontifex, J., in a recent 
judgment in Denonath Shaw v. Hurrynarain Shaw (2), refers to 
the case of Umrithnath Chowdhry v. Gowreenath Chowdhry (3), 
and says, that “it was an appeal from the unreported decision of 
Kemp and Pundit, JJ., who had held that in that case the mere 
N faot of commensality was not esufficient evidence of the being 
joint in estate, and that if was necessary to ascertain whether 
thà nucleus of the estate was originally joint or separate: and 
although the Judicial Committee did not go strictly into the 
question, they say at p. 550:—‘ Botki these casés of family and 
local custom, the burden of which was entirefy on the defendant, 
have failed, and that brings it back to the case which the 
plaintiffs below had to prove,—that is, the simple, fact that this 
was ancestral property of their common grandfather. That 
being so, and it being substantially admitted that there was no 
other source from which the acquisition could be made, the 
decree of the Court below seems to their Lordships to be right.’ ” 
The learned Judge then says :—‘‘ If the true doctrine is that an 
estate conveyed to an individual member of a family will, in 
the absence of proof to the contrary, be presumed to be joint 
without any evidence of a nucleus of joint property, then it is 
difficult to understand why the Judicial Committee should have 
relied on a substantial admission.” : 
I agree that if we had no other judgment on this subject than 
the passage which is,quoted by Pontifex, J., it might be 
supposed that their Lordships thought it was neceasary that 
there should, be some evidence of a nucleus of joint property. 
But we must look at the other judgments of the Judicial Com- 
mittee, and I cannot from this passage infer that their Lordships 
intended to lay down a rule opposed to what had been laid down 


(1) 11 B. L. R., 193. ‘(2) 12 B. L. R., 849. 
(8) 13 Moore's I. A., 642; B. C., 6 B, L. Ro, 282. 
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1874 and acted upon by them iu various cases. All that it amounts 
Gostx> to is that there being this admission, their Lordships thought it 


CHUNDER 


Mooxenses strongly supported the presumption. In many cases, probably 


Doonga- in most, there are facts in evidence which support the presump- 
Basoo, tion; but it does not follow from this that the presumption is 
not to have effect in.the absence of any such evidence. ; f 
In these decisions I do not find it anywhere laid down that i 
the plaintiff need give any other evidence than that there is 
an undivided Hindu family. The presumptiom then applies. 
Nor need he iu fact give evidence that the family is undivided, 
although it is adyisable to give it when it is possible to do so; 
š and so it is to give evidence that there was family property 
from which the acquisition could be made in anticipation o 
evidence that may be given to rebut the presumption. is 
laid down by the Judicial Committee in Neelkriste” Deb 
Burmono v. Beer Chunder Thakoor (1), and the samg ‘doctrine 
is stated in Strange’s Hindu Law, that presumably every 
Hindu family is joint in food, worship, and estate. This is the 
presumption, but of course the evidence may rebut it, and may 
throw upon the person who asserts that the family is joint the 
necessity of giving some proof of it. 
Therefore it appears to me that the first defendant was fixed 
with such a knowledge as showed that at least the plaintiff 
was entitled to a share of this property; that it was property 
which Hurrish Chunder was not entitled to deal with as 
solely his own, because no facts appeared or were proved which 
show that Hurrish Chunder was so entitled. ` 
Then the question is what decree ought to be made in this 
case. The plaintiff put forward a case which is not proved. 
His case was that the money was his own, and that Hurrish 
Chunder was not representing the joint family, but was represent- 
ing the plaintiff only. He has failed to prove this, and he is 
not entitled to the decree, which he asks for in the prayer of 
the plaint, that he should be declared entitled to the whole of 
the property. But he has, I think, established a case in which, 
upon this plaint and the general prayer for relief, he is entitled 
to a decree. The plaintiff substantially claims to be interested 


(1) 12 Moore's I. A., 528; see p. 640, 
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‘in the property, and that appears upon the evidence to be true. 
He made defendants the other members of the family, besides 
Hurrish Chunder, who would be entitled to shares. Two of them 
appeared and put in a written statement and were examined as 
witnesses, and they did not dispute the right of plaintiff to 
receive the money. They admitted that some arrangement was 
made with the various members of the family by which the 
plaintiff was to receive the money and it was to be divided ina 
certain way. lhe other defendants have not appeared, and do 
not dispute the right of the plaintiff to receive their shares, I 
therefore think that the decree, which we should make, after 


preverenng the decree of Pomtifex, J., is a decree declar- 


ng that the first defendant is a trustee for the plaintiff, and 
forthe other defendants except Hurrish Chunder, of their 
shareñof what may be recovered upon the judgment, and that 
the sharésof all of them, except Hurrish. Chunder, be paid to 
‘the plaintiff\. If any application should be “made to us for the 
appointment oa receiver, we can entertain it, and we need not 
appoint a receive now.. We shall make a decree iu the 
terms I have stated. `The appellant will have the costs of this 
appeal on scale No. 2. he parties will pay their own costs of 
the suit on the same scale. +, 





MACPHERSON, J.—I also think that this decree ought to be 
reversed. The purchaser unquestionably had notice that the 
plaintiff claimed a beneficial interest in this fund, and that he 
objected to the sale,and there was the presumption of Hindu 
law in favor of his having a beneficial interest init. Having 
that notice, the purchaser chose to go on and to complete the 
transaction without really makiug any substantial enquiry in 
the matter. Under such circumstances, it appears to me; clear 
that the purchaser took no more than the interest of Hurrish 
Chunder, his vendor, and therefore that the plaintiff is entitled 
to the decre& proposed to be made. 

i ; Appeal allowed. 


Attorney for the appellant: Baboo Denonath Bose. 


Attorney for the respondent Doorfapersad Baboo: Mr. 
Paliologus, 
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Before Mr. Justice Macpherson, Offg. Chief Justice, and Mr. Justice 
Pontifex. 
W. MORAN anp oruess (Dersnpants) v. THE RIVER STEAM NAVIGA- 
TION COMPANY (Prarntires). 


Interim Injunetion— Contradictory Affidavits—Suit for Specific Perform- 
ance — Irreparable Injury—Letters Patent, 1862 § 1865— Act VIII of 
1859, ss. 92 $ 94—Appealable Order. ° 


The plaintiffs being in possession of a certain mud dock used for docking 
and repairing vessels, and being threatened by the defendants with a suit to 
eject them therefrom, sued for specific performance of an alleged agreement 
between themselves and the defendants, under which they were, on certaj 








defendants from efecting them until the completion of the repairs. 
of an application for in interim injunction to restrain the 
taking proceedings to eject the plaintiffs until their suit had“ been heard, the 
affidavits of the plaintiffs stated that on the faith ot the agreement one of their 
steamers had been docked and taken to pieces; “that the repairs could 
not be finished for a considerable time, and that the vessel could not be 
removed from the dock without great loss and irreparable injury to them. 
The affidavits of the defendants denied the making of the agreement alleged 
by the plaintiffs, and set forth another agreement, under which they alleged 
the plaintiffs had been in possession of the dock, and which agreement having 
come to an end they were entitled tó eject the plaintiffs; they did not deny 
the loss to the plaintiffs which would be the result of moving the vessel before 
the repairs were completed, nor did they allege any delny in making the repairs, 
but they submitted that such logs would be the consequence of the- plaintiff’ 
own act in docking their vessel without any final agreement having been come 
to between the parties. The dock was situated in the district of Hooghly, 
and the defendants’ suit for possession, unless transferred to the High Court, 
would be’ tried in the Hooghly Court. There were facta which in the opinion 
of the Court went to show that the plaintiffs had acted bond fide. Held, 
(per Marxsy, J.) on the above fact, that inasmuch as the plaintifs statements 
if true raised a fair and substantial question for decision as to the rights 
of the parties, and looking to the inconvenience of allowing the same matter 
to be litigated simultaneously in different Courta between the same parties, the 
plaintiffs were entitled to an interim injunction restraining the defendants from 
bringing their suit, until the plaintiffs’ suit was heard. 

Semble.—An interim injuitotion may issue although there is a contradic- 
tion on the facts. ` 


t 


X 


\ 


VOL. XIV.) HIGH COURT, ; 


On appeal the Court was of opinion tbat, under the circumstances. there was 
- 


an equity which entitled the plaintiffs to be kept in quiet and undisturbed ` 


possession of-the dock until the repairs were completed; and confirmed the 
order for an interim injunction, but modified it by restraining the defendants 
not from bringing their suit, but merely from executing any decree they might 
obtain therein, until the plaintiffs should have had a reasonable time to com- 
plete the repairs of their vessel, 

Although by the Letters Patent of 1865, the provisions of Act VIII of 1859 
were not expressly made applicable to the High Court, as was done by tho 
Letters Patent of 1862,—semble—the order granting the injunction was 
an order under s. 92, Act VIII of 1859, and therefore an appeal lay under 
s. 94, : 


. . 


8 

APPEAL from an order of Markby, J., dated the 19th of 
February 1875, grauting’an ad interim injunction. 

The plaintiffs brought a suit for specific performance of an 
agreement, which they alleged was entered into.between them 
and the defendants, under which they were, on payment of a 
certain rent, entitled to the use and occupation of a certain mud 
dock for the repais of two of their vessels, and from which the 
defendants had threatened to eject them whilst they were making 
such repairs. The defendants being about to take proceedings 
in the Hooghly Court to recover possession of the dock, the 
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plaintiffs applied for an ad interim injunction to restrain the - 


defendants from taking such proceedings, pending the decision of 
the present suit, and from taking any other steps to interfere with 
the plaintiffs’ possession of the dock until the repairs in course 
of being executed were completed. : 

The material facts in support of the application were stated 
to the following effect in an affidavit of John Mackinnon, a 
member of the firm of Macneill and Co., the agents and 
managers in India of the plaintiff-Company; that the dock 
formerly belonged to othér owners than the defendants, ‘and 
previous to 1873 the plaintiffs had been in occupation of it at a 
monthly rent of Rs. 100; that in August 1873 two of the 


plaintiffs’ steamers the Burmah and the Nepal were in need of 


repairs, and one John Ritchie, the superintendent ongineer in 
the plaintiffs’ service, being authorized ip that behalf by John 
Mackinnon, entered into negotiations with the defendants, who 


at that time were owners of the dock, for the use and occupation 
47 
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plaintiffs with proceedings to eject them from possession of he 
dock ; and that if the defendants should succeed in turning them 
out, the result to them would be great and irreparable injury, 
whereas no logs would accrue to the defendants by the plaintiffs 
being permitted to remain in occupation of the dock until the 
repairs of their steamer were completed. 
An affidavit of John Ritchie was also filed in support of 
the application. 
The affidavit of James Murdoch, one of the defendants, denied 
, that the agreement alleged by the plaintiffs had been come to, 
‘but stated that in reply to a letter of 7th August from Mr. 
Mackinnon, saying that the plaintiffs would be glad’to. take the 
ock on reasonable terms, he had on the same day informed 
kinnon that the plaintiffs could have the use of the dock for 
six months certain at Rs. 100 a ‘month, and that Mackinnon 
replied agreeing to take it on such terms; that on’31set February 
he informed ‘he plaintiffs by letter that they could have the dock 
for a further peiiod of a year from 15th February at Rs. 200 a 
month, and that no.zeply was received thereto, but the plaintiffs 
continued to occupy ‘the dock, and had paid the rent at the 
increased rate of Rs. 200 a month up to the present time; 
that in December 1874, he called the attention of the plaintiffs 
to the fact that’the further time of one year for which they took 
the dock would expire on 16th February 1875, and desired to 
know their intentions with regard to continuing in occupation 
thereof; that the plaintiffs replied proposing terms to which the 








defendants were not willing to agree, and that the parties were’ 


unable subsequently to come to any terms in regard to the 
dock. The defendants denied that they were aware the plaintiffs 
had put the steamer Nepal in the dock for repairs. 

The application cama on for hearing on the 18th of February 
1875, when the following judgment and order were pronounced 
and made by 

Marxsy, J.—In this case the plaintiffs are the River Steam 
Navigation Company, carrying on business in Calcutta, and the 
defendants are merchants in Calcuttafand owners of a mud 
dock. It appears that the plaintiffs had been, for some time 
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1875 previous to thie suit, in the habit of using this dock for the 
Morax repairs of their vessels, paying the defendants and their pre- 
Rivan Srani decessors a monthly sum for the use of the dock, and thore is 
Coupany. now in the dock a steamer under repair, belonging to the plain- 
tiffs, called the Nepal. 

This suit was filed in consequence of a notice given by the 
defendants to the plaintiffs to remove the steamer on the 15th 
of February. The general object of the suit is to enforce a 
right, which the plaintiffs say they have, to remein in possession 
of the dock until the repairs of the steamer are completed. 

The plaint pyays for a specific performance of an express 
agreement, to that effect, and also that it may be declared that 
the defendants are bound to allow the plaintiffs to retain tl 
use of the dock until the repairs are completed, and that 
may be restrained from preventing the plaintiffs using t 
during that tinte or taking any proceedings to eject them. 

The present application is for an interim injufiction in the 
terms of the latter part of the plaint, namely, to prevent the 
defendants taking proceedings to eject the plaintiffs until the 
suit has been heard. Upon the affidavits the plaintiffs have put 
their case in two ways. They say in the first place that there 
was au express understanding come to between their agent and 
the representative of the defendants, that they should have the 
use of the dock at any rate until the repairs of two vessels, the 
Burmah and the Nepal, were completed; they say that there 
never was a fixed term placed upon the occupation, though the 
rent to be paid was fixed for a certain time; and they also say 
that even if, as the defendants contend, there was a fixed term 
for their occupation of the dock, still the Nepal, which is now in 
the dock, was placed there in October, under the expectation that 
she would be allowed to remain there „until her repairs were 
completed, and that the defendants so encouraged the plaintiffs 
in that expectation as to make it inequitable that. they should 
now force the plaintiffs to take her out before these repairs are 
completed. l 

Now upon the first point, namely, whether there was an 
express arrgngement tRat the occupation should continue until 
the Nepal is completely repaired, this is positively denied by 
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the defendants, and upon this the affidavits directly contradict 
each other. Upon the other part of the case there is not so 
direct a contradiction, but when the case comes to be tried, no 
doubt there will be a conflict on the facts. 

As I intimated yesterday, I am not now going to decide which 
of the parties is right in their statement of facts. It was con- 
tended by the Advucate-General that their case was admitted 
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upon the ‘correspondence: there are undoubtedly expressions _ 


which, if taken strictly, do support the defendants’ case, but I 
am not at this moment prepared to say that they are conolusive. 
It was also, broadly contended by the Advocate-General that 
when there is a contradiction upon the facts, an interim injunc- 

ion cannot issue. But in a very large number of cases, interim 
agin issue simply in order to keep parties in statu quo 
whilétheir rights are being determined, and there is generally 
a con en the facts out of which these rights arise. 

Looking\at the case I have to conside®, in the first place, 
whether it is right that-the River Steam Navigation Company 
should be turned ‘out of this dock whilst their rights are being 
investigated. Of course, if they have no rights cadit guestio. 
But if their statement of the facts be true, then, and that is all 
I now say, there is a fair and substantial question to be decided 
as to what the rights of the parties are; and whilst of course I 
cannot assume that they have'the right which they claim, neither 
can I assume that the defendanis are justified in saying that that 
right does not exist. 

Now upon the question, whether the defendants ought to be 
allowed to put the plaintiffs out of possession whilst their rights 
ave being investigated, I must say I think they ought not. Let 
us see how the matter stands. The plaintiffs’ agent, Mr. 
Mackinnon, has sworn in the 16th paragraph of his affidavit as 
follows :—“‘ The plaintiffs cannof possibly remove the said vessel 
until the xepairs are completed without great and ruinous 
expense, and although Rs. 200 a month is ample rent for the use 
of the said dock, the plaintiff-Company have, rather than have 
any dispute with the defendants, offered to pay Rs. 500 a month 
for the use of the same during the conti€uance of the repairs, aud 
have also offered to submit the matter to arbitration.” That 
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1875 _ offer shows the bona fides of the plaintiffs. The affidavit as to 
Moran the impossibility of removing this vessel is corroborated also by 


River Steam My, Ritchie, the engineer. When these gentlemen say it is 

Coarant, impossible to remove her, of course I do not understand them to 
gay it is physically and absolutely impossible, but from the plan 
attached to Mr. Ritchie’s affidavit, I understand that any attempt 
to float the vessel now will be fruitless, and that she is in such a 
condition that she can be taken away only piecemeal. Now 
the defendants do not deny that, nor do they deny that the 
difficulties would be such as tHe plaintiffs say, nor do they say 
that the plaintiffs have been slow or negligent in carrying out these 
repairs. In fact,.they simply say that it was the plaintiffs’ own 
folly to take the vessel to pieces in October when their term~ 
ended in February, and that they must take the consequentes. 
Now it certainly is a most unreasonable thing, that thia vessel 
should be removed and this great loss and waste of money 
occasioned to the pfaintiffs before the right of the defendants to 
remove the vessel has been ultimately determined. That opinion 
I expressed yesterday at the close of the day.” But the doubt 
I still felt was whether this is a proper case for granting an 
interim injunction. 

The Advocate-General contends that the only proceedings to 
eject the plaintiffs that could be taken would be by a suit for 
possession in the Court of the district of Hooghly; where the 
dock is situated, and that the deféndants in that suit, who are the 
plaintiffs in this, would have full opportuntiy of raising the 
questions which they have raiséd here by way of defence to the 
suit for possession, and therefore that the injunction is wholly 
unnecessary. So far I think the argument is correct. On the 
other hand, I did not understand the Advocate-General to con- 
tend that this Court had not full jurisdiction in the present suit, 
At any rate the special leave of the Court having been granted 
to bring this suit in this Court, and no doubt existing in my 
mind as to the jurisdiction of this Court, no difficulty arises 
on that part of the case. The question is whether I ought 
to inhibit the proceedings in the Hooghly Court. Very 
little assistance appealb to me capable of being derived 
on this part of the case from the English decisions, because 


+ 
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the relations between the Court of Chancery and the Consts 1876 

of Common Law in England are very different from those Mosa! 
between this Court and the mofussil Courts. The Courts of Rrve Brean 
Common Law in England are wholly independent of the Coram, . 
Courts of Chancery. The Courts of Chancery have no control 

over the Courts of Common, Law, they have only control over 

the suitors before them, and the Courts of Chancery will there- 

fore, of course, never interfere in any case where the Courts i 
of Common, Law can administer full justice. But they fre- 
quently do interfere, because there are many cases in which 
in Courts of Common Law full justice cannot, be done. But 
this Court and the Hooghly Court have substantially the same 
owers, so far as this case is concerned. For the purpose of this 
cass the law administered by the, Hooghly Court and by this 
Court \yould be snbstantially the same, and I cannot say that 
in the Hooghly Court complete justice could not be done. So 
far, that is against the injunction being granted, 

On the othe? hand, it cannot be denied that there are cases, 
especially where the parties are Europeans residing in Calcutta, 
which it is desirable should be tried in this Court and not in 
the mofussil. At any rate this is clear, that this Court having 
full juvisdiction in the matter ought not, if it can prevent it, to 
allow the sime matter to be simultaneously litigated in this 
Court and in the mofussil between the same parties. That 
would be most undesirable, and if the two Courts came toa 
different result, would be most inconvenient. It really there- 
fore comes to a question where this suit ought to be tried. Now 
that is a matter upon which this Court has a very wide discre- 
tion. Under the Charter this Court can remove any case from’ 
the mofuasil -if it thinks justice can be better administered by 
trying the case here. , 

Now as to whether it is desirable that this case should be 
tried heré oy in the mofussil, I think the suit having been 
filed first in this Court, and being a suit in which this Court can 
do full justice, this is the Court in which the suit ought to be 
tried, and I therefore think I ought to grant the injunction. 

One point remains. It was argued Hy the Advocate-General 
that this Court cannot do full justice because it cannot give 
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possession of land in Hooghly. Mr. Woodroffe referred to a 
case decided by the officiating Chief Justice, in which a _ 
decree was made, by which possession of land in the mofuszsil 


was practically given (1). 


(1) Puddomani Dasi v. Juggodumba 
Dasi,—This case, which was decided by 
Macpherson, J., on the 21st December 
1874, was a suit by certain trustees 
against others to have a deed of trust, 
under which both were appointed, con- 
strued, and given effect to, and to protect 
the trust property from the alleged 
improper acts of the defendant-trustees 


by the appointment of a receiver, and *the plaintilfs seek to have it declared / 


by aninjunction restraining the defend- 
auts from dealing with the property. 
The land, the subject of the deed sof 
trust, was situated in the mofussil. 
An objection was raised by the defend- 
ants that the High Court bad no 
jurisdiction, inasmuch as the whole of 
the property, the subject-matter of the 
suit, was situated beyond the jurisdic- 
tion of the Oourt. On this point the 
learned Judge said :—‘* As regards the 
first issue, I think that the suit is not 
a suit for land or other immoveable 
property, and that this Court has 


they have no right to appropriate any 
portion of it or of its income. And 
their position is not altered in this 
respect by the consent decree of 
May 20th, 1868. This being the case 
the suit is not ingmy opinion a snit 
for land or other immoveable property 
within the meaning of s 12 of 
the Letters Patent, even although 


that they are trustees and manage: 

jointly with the defendants of lands‘in 
the mofussil. 
co-trustees are entitled to an account 
from the defendants of the frust monies 
come to their hands an their applica- 
tion thereof, I cannot see how the 
fact that those monies are derived 
from lands in the mofussil can deprive 
this Court of jurisdiction, when the 
accounting party is personally subject 
ns being n resident of Calcutta. In 
so deciding I follow the current of 
decisions in this Oourt.. * * + > 


If the plaintiffs as” 


juviediction as all the parties are / As regards the appointment of a 
personally subject to the jurisdictivay receiver (which the defendant Jodoo- 
[His Lordship then déscribed the nath Chowdry, in his written state- 
nature of the suit.] The deed of ment, asks for as well as the plaintiffs), 
gift of the 18th February 1861 I should not hesitate to make such an 
gives neither the plaintiffs nor the appointment so for ns any question of 
defendants any beneficinl interest in jurisdiction is concerned. But it is 
this property. The property is given undesirable to interfere in the manage- 
to the deities named. The plaintiffs ment of a trust such as this, if the 
and defendants are appointed sebaits sebaits will but carry it out among 
or managers of the property and of themselves. I shall therefore not 
the worship, and at the same time are appoint a receiver at present, in the 
expressly directed to accumulate for hope that the parties will be reason- 
the benefit of the deities any surplus able, Bat I shall reserve leave to the 


which may remain after defraying the 
expenses of management and keeping 
up the worship, &o. Under Ys deed 
the sebaits have no sort of personal 
beneficial interest in the property : and 


plaintiffs to apply hereafter for the 
appointment of a receiver, if the con- 
duct of the defendant Juggodumba or 
the other defendants should render it 
necessary. 


Z 


A 


N 
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I do not think it necessary to inquire further into that, because 
the plaintiffs have made an offer in this case which entirely 
removes the pressure of that argument. The plaintiffs have 
offered to give the defendants a decree for possession in the 
Hooghly Court on their undertaking not to execute the decree 
until this suit has been heard. Of course, the defendants are 
not bound to accept that offer, but that offer having been made, 
it deprives the argument as to this Court not being able to give 
possession of all force. 

On these grounds I think there ought to be an injunction in 
these terms. 7 

, Plaintiffs undertaking until further order to` pay into Court 
‘en the 15th of March and the 15th of each succeeding month 
RS-500 to the credit of this cause, and undertaking to abide 
the order of the Court as to the fair amount of rent to be paid 
to the defendanta for the use of the dock, and to pay any 
damages which the defendants may sustain ey reason of this 
order, and further to give over to the defendants full and com- 
plete possession of the dock on the 15th of May, it is ordered 


that the defendants’ be restrained until the hedring of this 
cause from bringing any suit for recovery of the possession of 


_ this dock or taking any steps to recover possession, [Mr. Lowe 


states that he gives the undertaking.] Mr. Lowe having on 
behalf of his clients given the undertaking the injunction 
will go. The costs of this motion are reserved until the 
- hearing. — $ 


From this order the defendants appealed. 


The Advocate-General, offg. (Mr. Paul) and Mr. W. Jackson 
the appellants. 


Mr. Lowe, Mr. Woodroffe, and Mr. Phillips for the respond- 
ents. . 


. Mr. Woodroffe took a, preliminary objection to the appeal, 
on the ground that the order granting the injunction was not 
an appealable order, since it merely granted an ad interim injunc- 
tion without deciding auy question fof right. The clause 
under which this appeal is brought is cl. 15 of the Letters 
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1876 Potent, In the case of DeSouza v. Coles (1), the word 
Moraw < judgment” in that clause was considered to have a general 
River Steam meaning; but the construction put upon the word by this 

NAVIGATION 

Comvany. Court is different; see Justices of the Peace for Calcutta v. 
The Oriental Gas Company (2), which was analogous to the 
present case, The case of Hadjee Ismail Hadjee Hubbeeb v. Hadjee 
Mahomed Hadjee Joosub (3) proceeded on the same ground. It 

was there held that an appeal lies from an order admitting a 

plaint, because such an order determines the jurjsdiction of the 

Court, i.e., determines the plaintiffs right to sue in a particular 

Court. The question whether an appeal would lie from an inter- 
locutory order directing paym,ent by the sheriff of a sum of / 
money which had been attached in his hands was reised, but n oY 
decided, in Bamasoondery Dossee v. * Nilmoney Chunder, (4). 

S. 94, Act VIII of 1859, gives appeals from orders granting 
injunctions under ss. 92 and 93. But it is doubtful whether those 
sections have now ny application to the High Court on its Ori- 

ginal Side; see Prasannamayit Dasi v. Kadambini Dasi (5) 

in which case, Norman, J., points out the difference between 

the Charters of 1862 and 1865. By the Charter of 1862 the 
provisions of Act VIII of 1859 were incorporated with the 

rules of this Court. But the latter Charter does not do so; it 

only declares that the rules framed by the Court should not be 
inconsistent with the provisions of Act VIII of 1859. Since 

the repeal of the Charter of 1862, the High Court no longer 

issues injunctions under Act VIII of 1859, but does so by 

virtue of the equitable jurisdiction which it derived from the 
Supreme Court, there is now therefore no appeal from orders 
granting injunctions, since an appeal will not lie unless expressly 

given by law—Attorney-General v. Sillem (6). [MaopHer- 

~ son, C.J.—Mr. Advocate-General, we will not call upon you 
to reply on this point, for we are of opinion that there is 

an appeal, as the order is substantially under s. 92 of the 


Act. ] E 
(1) 3 Mad. H. C. Rep., 384, (4) Coryton’s Rep., 56. 
(2) 8B. L. R., 433. i) (5) 3 B. L. R., O. O., 85. 


(3) 13 B. L, R., 91. (6) 38 L. J., Ex., 209. 
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The Advocate-General, for the appellant, contended that po 1875 
injunction ought to have been granted in this case; the plain- Monas 
tiffs alleged that if the suit had been brought by the defendants Rivan È pesya 
in the Hooghly Court they would have had a goed defence. Company. - 
The ordinary rule in these cases, when there are conflicting 
affidavits, and the contract is disputed, is not to grant an injunc- 
tion—Kerr on Injunctions, p. 536. The facts disclosed by the 
plaintiffs’ affidavits being contradicted in every particular by 
those on the part of the defendants, tlre Court should not have 
granted the injunotion, especially as it gives the plaintiffs all the 
relief they could have got in the suit itself. The affidavits, 

\ however, show that there was yo probability of the plaintiffs 
bucceeding i in this case; and it has been held that unless there 
be ‘such a probability, the Court will nòt grant an injunction— 
Clayton v. Attorney-General (1), [PontiFEx, J.—Even ifthe 
plaintiffs fail as to the alleged contract, have they not an equity 
to fall back* upon? see Powell v. Thomas t2).] There was 
room for misunderstanding, whereas the present case falls 
within the rule in ‘Ramsden v. Dyson (3) that when a stranger 
builds on land know g it to be the property of another, equity 

will not prevent the real owner from enforcing his legal rights. 
Moreover, the facts upon, which the plaintiffs claim an injunc- 
tion being traversed in the affidavits filed on the defendants’ 
behalf, no injunction should issue—Sanzter v, Foster (4) and 
Pyecroft v. Pyecroft (5). 


` Mr. Jackson on the same side—So far as the plaintiffs’ 
case rests on a supposed contract, it must fail; for even assum- 
ing the facts to be as the plaintiffs stated, there is such a 
want of mutuality in the contract alleged as would disentitle 
the plaintiffs to obtain specific performance, and the Court 
will not grant an injunction to restrain the breach of an agroe- 
ment which it cannot specificalfy enforce—Hills v. Croll (6), 
Pickering v. “Bishop of Ely (7), Munro v. Wivenhoe and Bright- 


(1) 1} Goop., Ch. Ca., 97; see p. 139. (5) 2 8m. & Giff, 326. 

(2) 6 Hare, 300. (6) 1 Coop., Ch. Oa., 84. 

(3) 1 L. R., H. Ly 129, (7) 2 YÊ & C., Ch, Can 249. 
. (4) 1 Or. & Ph., 302, 
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lingsea Railway Co. (1), Baldwin v. The Society for The Difu- 
sion of Useful Knowledge (2), Clarke v. Price (3), and Blackett v. 
Bates (4). Nor will the Court iuterfere when there is a 
complete remedy at law—Garstin v. Asplin (5), Simpson v. 
Lord Howden (6), Hardinge v. Webster (7), Castelli v. Cook (8), 
and Jackson v. Stanhape(9). A billseeking to restrain an action 
at law is demurrable if it does not show a ground on which the 
action conld be sustained—Derbyshire, &c., Railway Co. v. 
Serrell (10) and Davies v. Salisbury (11). To entitle a plaintiff 
to an injunction, he must show there is a probability of his suc- 
ceeding in his sujt— Clayton v. Attorney-General (12), Attorney- 


General v. Mayor of Wigan (139, Sparrow v. Oxford, &e., Rail--” 


way Co. (14), North Staffordshire Steel and Co. v. Camoys (15), 
and Osborne v. Eales (16). An injunction will not be granted 
where the facts are doubtful, and in this case the plaintiffs’ 
affidavits are “directly contradicted—Sanzter v. Epster (17), 


_Hardiey v. London Bank of Scotland (18), Grech y? Oram (19), 


M’ Curdy v. Noak (20), and De Tastel v. Bordenave (21). Before 
granting an injunction, the Court should 56 satisfied that it 
can restore the party againat whom it issues to his original 
position in the event of his establishing his right—Zast Lan- 
cashire Railway Co. v, Hattersley (22), Rigby v. Great Western 
Railway Co, (23), and Hilton v. Earl of Granville (24). As 
to the principles which guide a Court of Equity in restrain- 
ing proceedings in another Court of Equity, see Prudential 
Assurance Co. v. Thomas (25) and Sievehing v. Behrens (26). 


(1) 11 Jar, N. 8., 612. (14) 9 Hare., 436; Bee p. 441. 
(2) 9 Bim., 393. (15) 11 Jur, N. S., 555. 

(8) 2 Wils., Ch. Can 157. (16) 2 Moore’s P. C., N.S. J25. 
(4) L. R., 1 Cb. 317. (17) 1 Cr. & Ph,, 302. 

(5) 1 Madd., 150. (18) 11 Jur., N. B., 654, 

(6) 3 Myl & Cr., 97. a (19) 39 L. J., Ob., 126; 

(7) 1 Dr. & Sm., 101. (20) 17 L. J., Ch., 165. 

(8) 7 Hare, 89. (21) Jao., 516. $ 

(9) 15 L. J., Ch., 446. (22) 8 Hare, 72 ; see p. 94. 
(10) 2 De G. & Bm., 368. (23) 2 Phillips, 44; see p. 50, 
(11) 14 L. J., Ch., 153. (24) 1 Cr. & Ph., 283, 


(12) 1 Coop., Ch. Ca., 97 ; gee p. 189. (25) L. R., 3 Oh, 74. 
(18) 6 De G.-M. & G., 52. (26) 2 Myl. & Or, 581. 
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In order to found an equity on the acquiescence of another „in 1875 

dealings with his property, there must be an ignorance of his Monar 

rights on the part of the person incurring expenditure, and a River Sreas 
fae Navigation 

knowledge that he is ignorant on the part of the person who  Couranx. 

permits such expenditure to be incurred—Hast India Co. v. 

Vincent (1), Pilling v. Armitage (2), Master of Clare Hall v. 

Harding (3), Rennie v. Young (4), Ramsden v. Dyson (5), 

Crampton v. Varna Railway Co. (6), and O’Fay v. Burke (7). 


The respondéuts were not called upon. 
x The judgment of the Court was delivered by, 


A Macpusrson, C.J.—This appeal has been very ably argued ‘ 
by\ Mr. Jackson, who itas put his clients’ case very forcibly 
befora_us. Nevertheless, I am of opinion that the injunction 
granted‘js right and ought to be maintained go far as we are, 
now concerned, except in one matter whicl» I shall presently 
mention. , 

It seems enough for me to say that the learned Judge was 
right in the conclusion he arrived at; and that, upon these 
affidavits, I consider it is made out that the ship was docked 
and taken to pieces in the belief aud with the intention, on the 
part of the, representatives both of the plaintiffs and of the 
defendants, that a fresh arrangement would be come to for her 
remaining in the dock, subsequent to the 15th of February, for 
the time necessary to complete her repairs. 

The ship being in dock under such circumstances, and bear- 
ing in mind the peculiar position of the vessel and the peculiar ` 
character of the defendants’ property, that is to say, its being 
a dook used as it has been used lately—I think with reference to 
those circumstances, which are very special, that there is an 
equity which entitles the respondents to be kept in quiet and 
undisturbed possession until they complete the repairs of the 
ship, upon the terms which have been imposed upon them by 


` (1) 2 Atk., 83. (6) 1 L. Rọ H. L., 129. 
(2) 12 Ves., 78, (6) 41 Ja J., Ch, 817. 
(8) 6 Hare, 278. (7) 8 Ix. Ch., 225, 511. 


(4) 2 De G. & J., 136, 
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1875 ___ Markby, J. These eri are not such as they have been 
Monai described by Mr. Jackson to be. They are stringent and sub- 
River Brean stantial, because they provide for the payment not only of 
Companr, rentat Rs. 600 a month, but of auy damages which the appel- 
lants can show themselves to have sustained by reason of their 
not being restored to possession on the 15th of February. 
I have some doubts as to how far the Court ought to have 
absolutely restrained the defendants from bringing their suit in 
the Hooghly Court; but none as to their being yestrained from 
executing any decree until the plaintiffs shall have had a : 
reasonable time within which to complete the repairs of the 
Nepal and remove hef. 7 a 
Therefore, I think the order should be modified so far as 
allow the defendants to bring a suit for possession in the Hoogtily 
Court, but they must still be ‘restrained from executing before 
the 15th of May any decree or order which they may obtain. 


Mr. Woodroffe, oñ behalf of the plaintiffs, offers to give the 
defendants an immediate decree for possession in the Hooghly 
Court upon a plaint being filed, the defendants being restrained 
by our order from executing such decree and from ejecting the 
plaintiffs from, or interfering with the - plaintiffs’ possession of, 
the dock, or interfering with the plaintiffs’ ship, until the 15th 
of May. Upon these terms the deféndants may bring and pro~ 
ceed with such suit for possession in the Hooghly Court as 
they may be advised. 

Subject to this modification the appeal is dismissed with costs. 


Appeal dismissed. 


Attorneys for the appellants : Messrs. Berners, Sanderson, 
and Upton. 


Attorneys for the respondenty: Messrs. Chauntrell, Knowles, 
and Roberts, i 
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APPELLATE CIVIL. ` é 
Before Mr, Justice L. S. Jackson and Mr Justice McDonell. 
JAMS HULLS and anoraee (Daranpants) v, S. Q. CLARK 1874 
(PuarntIFe).* Sapt. 21. 


Jurisdiction— Cause of Action—Act VIII of 1869, s. 5. 


By a contract entered into at Beerpore, in the district of Nudden, 
! the plaintiff agreed to supply indigo-seed to the defendant, the seed to 
be paid for on delivery by an order to be sent to the plaintiff on receipt of 
| the seed. The plaiftif® resided at Berhampore, in the district of Moorshe- 
dabad, and the defendant carried on business at Beerpore, in the district of 
Nuddea, where delivery was to be made. The seed was delivered by the 
laintiff as agreed, but the defendant refused to pay for it. In an action 
ought in the Moorshedabad Court to recover the price of the seed, held, 
thatthe Moorshedabad Cour? had jurisdiction to entertain the suit. The 
refusal df payment by the defendant, which was to have been made in the 
district of Moorshedabad, was a sufficient cause of action under s. 5, Act VIU 
of 1859, to ehable the plaintiff to sue in os Court. e - 
Semble.—The words “cause of action” in that section do not mean the 
whole cause of aN 


t 


Surt to recover Rs. 2,283, the price of certain indigo-seed 
supplied by contract" by the plaintiff to the defendant, the 
agreement being that the seed was to` be paid for on delivery, 
by an order for payment being sent by the defendant to the 
plaintiff on Yeceipt of the seed, The plaintiff resided and 
carried on business at Berhampore within the local limits of the 
Moorshedabad Court. The defendant resided at Nischindepore 
factory, and the seed was to be delivered to him at Beerpore 
factory, both in Zilla Nuddea and out of the local limits of 
the jurisdiction of the Court of Moorshedabad. The plaintiff 
delivered the seed as agreed upon, and it was accepted, and the 
receipt acknowledged by the defendant, who, however, failed to 
pay the price thereof. The suit was brought in the Court of 
the Subordinate Judge of Moorskedabad. 

The defendant, in his written statement, submitted (inter alia) 
that the suit could not be entertained by the Moorshedabad Court, 
inasmuch as the contract for the seed was made, and the delivery 

_" Special Appeal, No. 1045 of 1874, against 42 decree of the Judge of 


Zilla Moorshedabad, dated the 2nd March 187% affirming a decree of the 
Subordinate Judge of that district, dated the 4th August 1873. 
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ang receipt thereof took place, not within the jurisdiction of that 
Court, but at Beerpore, im the district of Nuddea. 

The Subordinate Judge was of opinion that the delivery 
alone did not constitute the whole cause of action; but that as 
the payment was to be made to the plaintiff at Berhampore, 
the failure of the defendant to pay the price there was a part of 
the cause of action arising within the jurisdiction. He accord- 
ingly gave a decree for the plaintiff. 

The Judge, on appeal, affirmed this decision, holding that the 
cause of action arose within the jurisdiction, as the concordunce 
between the parties was arrived at where the defendant’s 
acceptance was “commhunicated to the plaintiff, and because the 
breach of the agreement, vig., the non-payment of the price gf 
the seed, was referable to the same place, viz., Berhampore 

“The defendants appealed *to the High Court, on the 
among others, that the Courts had no jurisdiction tg 
the suit. © j 


Mr. Evans (with him Mr. Adhkin), for the app 
that ‘ cause of action” meant the whole cause 
much as the delivery, which was a matą 
of action, was to be made in anothe 
which the suit was brought, viz., in 
of action did not arise within the j 
Moorshedabad, so as to enable thy 
that Court. He cited Cherry J 
Roy v. Jadoomoney Doss 
Collins (3), Hadjec_ Bi 
Hadjee Joosub Y 
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Mr. Evans in reply. 
The judgment of the Court was delivered by 


Jaoxson, J.—The only question raised in this case was 
whether the Court of the Subordinate Judge of Moorshedabad 
had jurisdiction to try the suit. This question was decided both 
by that Court and by the lower Appellate Court in favor of 
the plaintiff. The learned Counsel who addressed us for the 
special appellagts argued this matter at considerable length, but 
those arguments were chiefly based upon English cases or 
upon cases arising on the Original Side of the High Court; and 
~_the decisions in those cases—at least those which appear to have 
“prevailed i in Hngland—turn chiefly upon the words “ whole cause 
of “action,” the term “ cause of action” in England having been 
construed to mean the whole cause of action; 3; and the Letters 
Patent of the High Court, in regard to the’ exercise of the 
ordinary original civil jurisdiction, contain the expression in 
whole or in part. In particular, our attention was called to an 
elaborate and very learned judgment of Holloway, J., in the case 
of DeSouza v. Coles (1). It appears to us that, in this case, the 
plaintiffs cause of action consisted in this,—that the defendants 
refused to pay the price of certain indigo-seed supplied to them 
by the plairftiff at their request, which payment ought to have 
been made at the plaintiffs residence. There was therefore an 
expectation of the fulfilment of the contract within the district 
of Moorshedabad. We think it is not necessary to interpret 
the words “ cause of action” as meaning the whole cause of action ; 
and consequently the English cases, and the cases decided on the 
Original Side, afford no guide. Within the meaning of s. 5 
of the Code of Civil Procedure, that seems to be a cause of 
action which would entitle plaintiff to relief. We think there- 
fore that the Subordinate Judgg’s Court at Moorshedabad had 
jurisdiction, to try this case, and that the objection on this point 
must be overruled. It is agreed that the defendants have no 
grounds of complaint as regards the measure of damages. 
The special appeal is, therefore, dimissed with costs. 


. K Appeal dismissed. 


(1) 3 Mad, H. C., 384. 
49 
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FULL BENCH. ; . 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Kemp, Mr, Justice 


se g g t 


Jackson, Mr. Justice Phear, and Mr. Justice Atustie, | xioa ` 


p874, MAHARAJA BEERCBUNDER MANICK BAWADOOR (Prarie) v ` 
— RAMKISHEN SHAW Anp anoruan (Devenpants).* 
s e 


Evidence, Admissibility of—Decree barred by Limitation. 






e 

A decree for rent is admissible in evidence against g defendant to prove 
the rate of rent he was liable to pay, although the decree has not b 
executed for three years, and has therefore become barred under the | 
limitation. : © 


of 


‘Iw this case the question referred to the Full Bench was 
whether a decree for rent which had not been seed for three 
years, and had become barred under the law of limitation, was 
receivable in evidence. The facts of the case are stated in the 
referring order by Couch, C.J., and Ainslie, J., which was as 
follows :— 

This is a suit for rent for 1279 F.S. (1871-72), the plaintiff 
having obtained an ex parte decree against the defendant for 
Re. 76-8-8 for rent on account of 1278 F.S. (1870-71). This 
decree had not been executed within three years, and it was 
contended that it-could not be used as evidence of the rate of 
rent which the defendant was liable to pay. The Munsif held 
that it could, and made a decree for the plaintiff. This has been 
reversed on appeal, the Officiating Judge saying :—* As no steps 
were taken to execute the decree of 1278 F.S. (1870-71), and the 
period of limitation was allowed to elapse; it became inoperative 
and can no more be held alive fdr the purposes of evidence than 
to establish a debt for the rent of 1278 F.S. (1870-71).” This 
judgment is supported by the decision in’ Ram Sunder Tewari v. 


ee 


* Special Appeal, No. 7§ of 1874, from a decision of the Officiating 
Judge of Tipperah, dated the 49th September 1878, reversing a decree of the 
Munsif of Noorgunge, dated the 30th April 1878, 


ut LRG | 
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HIGH COURT. 


Srimunt Dewasi (1); and as we differ from that decisionywe 


refer this appeal for the decision of a Full Bench, the poin 


t 


being whether the decree could, be used as evidence. 


(1) Before Mr. Justice Bayley and 
Lr. Justice Glover, 


The 81st July 1868, 


RAM SUNDER TEWARI (PLAINTIFF) v. 
SRIMUNT DEWASI asp orgens (De- 
FEXDANTS).* 


e 
Evidence, Admissibility of—Decree 
barred by Limitation. 


A decree for rent ina suit under Act X 
of 1859 against the defendant, an intervenos 

ich has remained unexecuted for more 
t three years, is not in a subsequent 
sult admissible in evidence to show that 
the deferidant had not, during a period sub- 
sequent tothe decree, been in bona fide 
receipt of thérent. 


~N 
Baboo Bhowanee Churn Dutt for the 
appellant. N 
The respondents didsnot appear. 


The following judgments were deli- - 


vered :— i 


` Barrer, JI am of opinion thia 
appeal ought to be dismigsed. 

The chief contention in’ special 
appeal is that the lower- Appellate 
Court has wrongly decided that the 
defendant is in actual receipt of the 
rents bond fide, inasmuch as by a 
decree of the 26th February 1862 the 
plaintiff's title was declared in a suit 
under Act X of 1859, at which time 
the defendant appeared as on inter- 
venor in that case, consequently no 
bona fides could exist in the actuale 
receipt of rent by the defendant. It 
is also contended that another decree, 
dated 5th September 1866, “distinctly 


(a) 7 W. R, 85. 


declares that the plaintiff held lands 
in Surrakdihikumoopore, and there- 
fore the statment of the defendant to 
the contrary should bave been consi- 
dered as of no weight, and this decree, 
the special appellant also urges, is far- 
ther proof that the defendant's receipt 
of rent was not bond fide. The 
pleader also cited the cases of Huronath 


371 


1874 


MAHARAJA 
BEENOHUNDER 
Manick 
BAHADOOR 


v 
RAMKHEN 
HAW, 


Roy v. Prannath Roy Chowdhry (a) . 


and Woomesh Chunder Dult v. Bhu- 
goban Chunder Roy (b) in support: of 
his contention. 

“It is admitted before us, as in the 
Courts below, that the decree relied 
upon, of 26th February 1862, was not 
executed or enforced in any way what- 
ever. It is also admitted that the 
three years’ limitation prescribed by 
s. 92, Act X of 1859, expired on 
the 26th February 1865, and this suit 
was brought on the 11th April 1866. 

In my opinion when a decree is 
not executed within the period allow- 
ed by law for execution, its operation 
ceases and it no longer remains a 
decree, unless revived by order of a 
competent Court. No such revival 
appears in this case. The lower 
Appellate Court was therefore right 
in thinking that the decree was no 
evidence against the fact of the de- 
fendant’s having actually received the 
rents as required by the law (s. 77), 
that is, bond fide. 

It is contended that the lower 
Appellate Court does not state in 


express terms that receipt of the rent - 


was bond fide; but to my mind, look- 
(5) 9 W. R., 805. 


* Spocial Appeal, No. 2023 of 1867, against adeeree of the Judicial Commissioner 


of Zilla Chota Nagpore, dated the 20th May 


1867, afftming a decree of the Assistant 


Commissioner of that district, dated the 9th June 1866. 
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Baboo Doorga Mohun Doss, for the appellant, contended that 


the deeree, though barred, was admissible in evidence. 


It had 


bécome inoperative as a decree for the purpose of realizing any 


arrears by execution, but it 


was evidence of the fact that 


the plaintiff had been entitled to realize the arrears due at a 


certain rate. 


The decision in Ram Sunder Tewari v. Srimunt 


Dewasi (1) he contended was incorrect. 


Baboo Hurry Mohun Chuckerbutiy for the ,respondents.— 
An ez parte decree for rent is ne evidence at all, and is not 
admissible in evidence—Anna Purna Dasi v. Joyhisto Mooker- 


jee (2). Decrees thaf are barred and have become inoperative 
are not admissible in evidence—Ramjeeawun Rai v. Deep Naray 
Rai (3) and Ram Sunder Tewari v. Srimunt Dewasi (1). 


Baboo Doorga Mohun Doss was not called upon to r 


ly. 


The judgment of the Full Bench was delivered by 


a 


> ; 
Coucu, C.J.—We are of opinion that the decree is admis- 


sible in evidence. 


3 


ing to the inoperative decree of the 
plaintiff on one band, and the actual 
receipt of rent by the defendant on 
the other, the lower Appellate Court 
substantially holds the receipt to be 
bond fide as contemplated by s. 77, 
Act X of 1859. 

Referring to the two cases cited 
above, I have only to say that-they 
only Jay down what is an admitted 
rule of law, viz., that the receipt con- 
templated by s. 77 is not to be 
only actual but bond fide, and have no 
further bearing whatever on the pre- 
gent case. j 

With regard to the plen that, 
because the decree of 1865 ldd down 
that the plaintiff had lands in Savrak- 
dibikumoopore, the defendant's re- 


The question of its value when admitted is 
to be determined by the lower Cour 
“alleged that it was obtained fraudul 


. The defendant has 
tly. It does not appear 





7 : 
-ceipt of vent was net bond fide or 


compatible with his allegation that 
there was no such land, I would only 
remark that I do net think the ques- 
tion of bona fides of receipt of rent 
can be decided in that view; because 
the one matter is independent of the 
other. 
In this view I would dismiss the 
appeal byt without costs, as the 
eFespondent does not appear. 


Grover, J.—I concur*in dismissing 
the special appeal. 

(1) Ante, p. 371. 

(2) W. R., Jany. to July 1864, Act 
X Ral., 107. 

(3) Agra H. C. Rep, F. B. Rul, 
1866-67, 78. 
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that he gave any evidence of this, and it will be for the Court to 1844 
say whether there is any evidence in support of that allegation, ,Mauanssa 
ane g : BKUCHUNDER 
‘The decree of the Officiating Judge must be reversed; and the Svc 
. . . A 
suit must be remanded to him for rehearing. The costs will v. 
; ' RAMKISNEN 
follow the result. Suaw. 
The case decided by the Full Bench at Agra—Ramjeeawan 
Rai v. Deep Narain Rai (1)—which was referred to by the 
pleader for the respondents, does not appear to us to be appli- 
cable. °, 


PRIVY COUNCIL. . 


LUCHMUN SINGH (Prarrtwe) v. TIRBANI BUKSH, Successor oF P. 0.* 
a SHUMSHERE SINGH (DersNpant). , 1874 
N Dec: 11. 
[On Appeil from the Court of the Financial Commfsioner of Oudh.] 





Review, Application for — Act VIII of 1859, 8. 377. 


Where a party applying for a review of judgment after the expiry of the 
period of ninety days allowed by s. 877, Act VIII of 1869, had not, as 
required by that section, shoin any just and reasonable canse for not prefer- 
ring his application within the: prescribed period, the order admitting the - 
review was eà? to have been improperly granted, and was set aside with 
all subsequent proceedings thereon. 


APPEAL from a decision of the Financial Commissioner of 
Oudh, dated 29th June 1868, confirming an order of the Settle- 
ment Officer of Seetapore, dated 14th July 1864. 

This suit was brought in the Court of the Settlement Officer. 
of Seetapore on lith December 1863, by whom, on 14th July 
1864, it was dismissed. The Settlement Commissioner of Oudh, 
Mr.. Currie, reversed this decision on 5th September 1864, and 
gave a decree for the plaintiff "On 29th November 1864, the 
defendant preferred a special appeal to the Financial Commis- 
sioner of Oudh, in which the decision was pronounced on 24th 


(1) Agra H, C. Rep., F. B.-Rul., 4866-67, 78. 


æ * Present:—Sm J, W. Covite, Brr B. Pracocg, Sm M. E. Bairo, AnD 
Siz R. P. COLLIER. 
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1874 September 1867, by Colonel Barrow, then officiating as Financial 
Luouaus Commissioner, affirming the decision of the Settlement Commis- 


migany Stoner. “On 27th November 1867, the defendant applied for a 
Buxan, review of this order, but his application was rejected by 
Mr. Davies, then Financial Commissioner. On 24th April 1868, 
another application for review was made to Colonel Barrow, who 
had succeeded Mr. Davies as Commissioner. The case was by 
him remanded, and after remand he made an order, on 29th 
June 1868, that all intermediate orders should be quashed, and 
the original decree of 14th July 1864 should stand good. 
From this degision the plaintiffs appealed to Her Majesty ans 
. Council. The only questione material to this report wa 
whether the review ought to be set,aside with all subsequént 
proceedings as having been improperly granted. we 


Mr, Leith, Q.C (Mr. J. Arathoon with him) for AA 
—It was not competent to Colonel Barrow to entertain an appli- 
cation made in April 1868 fora review of jis judgment of 
September 1867, unless just and reasonable Gaiz were shewn 
as provided by s. 377, Act VIII of 1859; for not making the 
application within ninety days—Maharajd Mloheshur Sing v. The 
Bengal Government (1), Gunganarain’ Roy v. Goonomoonee (2). 
Moreover, the application for review which Coldnel Barrow 
entertained was admitted more than ninety days ‘after a similar 
application had been rejected by Mr. Davics. Under such 
circumstances the order passed by Colonel Barrow admitting the 
review, and all subsequent proceedings, must be set aside. 


Mr. T. H. Cowie, Q.C., for the respondent.—There has 
been a misapprehension of the facts of the case on the part of 
the Settlement Commissioner. Ile had not before him, or has 
not considered, the statement made by Luchmun Singh, in the 
khewat proceeding of 1859. The khetoat statement bound the 
appellant Luchmun, and there was virtually no evidence tosupport 
the finding that the parties were members of an undivided 
family within the period of limitation, The evidence proved the 
contrary, í 


(1) 7 Moore’s I, A., 283. 7 (2) 8 W. R, 184, 
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The judgment of their Lorpsuirs was delivered by ś 


Sır Barses Peacock.—In this case Luchmun Singh 
brought a suit against Shumshere Singh in the Court of the 
Settlement Officer of Seetapore. His suit was to recover one- 
fourth of an estate situate in that district. Luchmun Singh 
was the representative of one of five brothers, who were the 
sons of Ojeeb Singh. He was the son, actually, of Bhugwunt 
Singh, but he þad been adopted and taken out of Bhugwunt 
Singh’s family by Rae Singh, who was one of the other five 
brothers. Bhugwunt Singh subsequently died yithout leaving 
gy other issue, his other 800» the brother of the plaintiff, 


Singh, therefore, as the E Bon of Rae Sinch. 
claimed one-fourth of the estate. It appears tlfat Shumshere 
Singh was tlhe person who had signed the kabuliat, and had 
contracted for the Government revenue, but the brothers were 
a joint undivided\ Hindu family up to a certain period; and 
the question was Whether ‘tl the plaintiff had proved that they 
were joint, both in food and estate, within the period of limita- 
tion. The period of limitation in Oudh with regard to cases 
of this nature depends upon Act XIII of 1866 of the Govern- 
ment of India, which enacts that no suit relating to any tenure 
which, under the provisions of Act No. XVI of 1865, shall be 
solely cognizable in the Courts of Revenue in the said province 
(and this is one of those cages) shall be barred under the rules 
of limitation in force in such Courts if the cause of suit shall 
have arisen on or after the.13th day of February 1844. 

The question was whether Luchmun Singh’s cause’ of action 
to have a share of this estate did accrue subsequently to the 
commencement of the year 1844. The case was tried before 
the Settlement Officer, who found certain facts. He says: 
* The defendants deny possession as proprietor or sharer, and 
claim to have held the full proprietary right for some years 
prior to the term of limitation. The, question before the 
Court then is,—(i) has the plaintiff beep in possession of any 
-rights within the term of limitation? and if so (ii) are they 
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the rights of a proprietor? The onus of proof rests on the 
plaintiff. A review of the proceedings in the District Court 
and of the evidence produced by the plaintiff now, seem to 
me to establish that:—First. For many years immediately 
preceding annexation, the plaintiff was on perfectly amicable 
terms with the defendant, and received his support in common 
with the defendant himself and some other relations from the 
estate. Disputes arose at the close of 1263 Fuslee (1856), end- 
ing in an affray, in which the defendant’s brother was killed. 
These disputes arose either because—(i) plaintiff then, for the ` ` 
first time, set up a claim toa share, or (ii) defendant, for the first 
time, sought to deprive the plaintiff of a share. The plaintiff was,” 
completely ejected till 1266 Fuslee (1859-60), when, by ordexof 
Court, he was put into possession of what was thought to be his 
sir land, nominally 100 bigas, but really 150, the order being 
to put him in possession of what he had before. The plaintiff 
is still in possession of this sir. Up to this point there seems 
no doubt about the facts. Beyond this there may be doubt. 
In my opinion the plaintiff has wholly failed to prove, and there 
is no reasonable hope that he can establish his allegation, that 
he participated annually in the profits to the extent of one- 
fourth, and was therefore a sharer or part proprietor.” But it 
would not be necessary for a member of an undivided family 
to prove that he participated in the profits to the full extent of 
his share. It is very common among joint families that the 
expeuses of the family are paid out of the common fund, and 
that each member draws a certain sum as he requires it, but 
there is no account taken between the members of the family 
to see whether each member receives his fall share. 

Then the Settlement Officer goes into the question of sir 
land, and discusses the question whether the occupation of the 
sir land would take the case opt of limitation, provided he had 
nothing else. He says: “But the question will sooner or later 
arise, and not alone in this, but in other similar cases—does sir 
land, held as it is held by this plaintiff, represent an ancestral 
share in the estate, or is it merely maintenance given to younger 
branches, at the pleasyre of the head of the house? It is quite 
certain that if circumstances compelled the division of the 


- VOL. XIV.] PRIVY COUNOIL. 377 


estate, the plaintiff would share by ancestral right.” He then 1874 
decided against the plaintiff’e claim, upon which the case was Lzommun 
brought before the Settlement Commissioner of Oudh, Mr. Cur- Se 
rio; and he says: “It is shown that the descendants of Ojeeb Buzan. 
Singh lived together till about 1264 Fuslee (1856-57), and that 
the appellant held possession of a village named Akberpore, 
which forms a portion of this estate, paying the proceeds into the 
common fund. It.is also shown that appellant held some sir, 
but there is nœ actual proof of appellant’s having enjoyed a 
share of the general profits.” Then he goes on to discuss the 
question whether the holding of sir land js a participation in 
rofits, and be comes to this conclusion :—‘* In the present ‘case ° 
aoa the Court, being of ppinion that the appellant was, up to 
_ 1264 ‘Fuslee, a member of an undivided Hindu family living 
in common and sharing in common, holds that the cause of 
action in‘the case arose in 1264 Fuslee ore such other date 
about that year when appellant and respondent quarrelled, 
and appellant was deprived of the rights which he had up to 
that time enjoyed.. Being of this opinion, the Court does not 
consider it necessary that appellant should prove possession of 
a specific share, the possession of respondent being presumed to’ 
be the possession of the entire family.”. 
It appears’ to their Lordships that the Settlement Commis- 
sioner was right in this opinion. If these brothers did live in 
commensality, and the funds of the estate which they respec- 
tively held, independently of the sir land, were brought into 
the common fund, and they participated in this fund by reason 
of their living in commensality, it was not necessary that the 
plaintiff should prove the possession of a specific share of the 
- joint fund. “ For these reasons,” the Commissioner says, “ the 
Court reverses the orden of the Settlement Officer, and decrees 
the appellant a one-fourth share in Mauza Nawagaon,’ being 
the share to-which he is entitled by ancestral right, and to 
‘which he lays claim.” ° 
An appeal was brought from that decision to the Financial Com- 
missioner, the defendant upon that appeal being the appellant. 
Colonel Barrow, as the Financial Commissioner, states the 
grounds of appeal, and he says: “ If the parties were an undivided 
: 50 
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family in the Nawabee within limitation, no doubt the Commis- 
sioner’s order, reversing that of the Settlement Officer, is 
correct. It appears that in the Nawabee (1263 Fuslee, 1856), 
within limitation, a separation took place, and respondent got 
only 150 bigas sir, but this does not invalidate his claim, for he 
was in the possession as a member of an undivided Hindoo 
family up to 1263 Fuslee (1856). He is, therefore, now entitled 
to his share. The proof of specific possession is not requisite. I 
uphold, therefore, the Commissioner’s finding, decreeing 4-anna 
share to special respondent, subordinate to the zemindar, Shum- 
shere Singh.” . | 

Colonel Barrow’s judgment avas given on the 24th September 
1867. It appears that at that time Qolonel Barrow was only 
officiating as Financial Commissioner when he gave judgment 
affirming the decision of Mr. Currie; after that Mr/ Davies 
appears to have pome back and resumed his duties a Financial 
Commissioner. An application was made to Mr. Davies, who 
was then the Official Commissioner, to review the judgment 
which Colonel Barrow had given when he was“acting as Finan- 
cial Commissioner. Mr. Davies refused to’grant a review, and 


-on the 17th November 1867 rejected th “application, Nothing 


was done after this until the 24th of April 1868, which was 
more than ninety days from the cae of the origifial decision of 
Colonel Barrow, and more than ninety days even from the time 
when Mr. Davies rejected the application for review. Colonel 
Barrow at that time was again acting as, or had been appointed 
substantially to the office of, Financial Commissioner. At all 
events he was performing the duties of that office, and on that 
day an application was made to him for a review of his own judg- 
ment. Mr. Davies having rejected a review, an application was 
made to Colonel Barrow himself to grant a review. Upon that 
hesays: “ Review is asked fer in this case on the grounds of a 
certain statement said to have been made by the special respond- 
ent in 1859, to the effect that they (the sharers) had been turned 
out of possession, sixteen or seventeen years before, by Shumshere 
Singh, meaning that the family had then separated. The state- 
ment is produced and yead, showing that Shumshere Singh had 
turned them out before February 1844, and that they (the special 
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respondents) merely held their sir, &. The translation of the 1874 
deposition referred to is dated January 1859, and the plaintiffs pe cia al 


(special respondents) loosely stated they had been sixteen years Pee 
separated, which places them a year only out of limitation. I  Buxss. 
do not think that this statement would suffice to eject Luch- 
mun, é&c., from a share if they could otherwise prove that they 
had held the status of shareholders.” The statement referred 
to was, however, before the Settlement Officer when he came 
to the first decigjon, and it was also before Mr. Currie as well 
~. ag the evidence which had been given in the plaintiff’s favor 3 
| the statement which the plaintiff had made, and which tended 
N to show that the evidence wag not correét, was before both 
‘those officers—the Settlement Officer who decided the case in 
the first instance, and the Settlement Commissioner, Mr. Currie ; E 
and it-was also before Colonel B&rrow himself when he gave 
his judgment affirming the decision of Mr. Currie. But the 
plaintiffs had given evidence to show that they*were shareholders, 
and Mr. Currie had acted upon that evidence and found that 
they were shareholders, and had given them a decree in conse- 
quence. Mr. Currie says that “up to 1264 Fuslee (1856-57) 
appellant (Luchmun).was a member of an undivided family living 
in common and sharing incommon, and that they only separated 
in 1264 when they quarrelled.”. The Financial Commissioner 
goes on: “ There is no evidence on record to this effect: the 
trying officer indeed says that Luchmun has produced none 
to show that he had any status-as a proprietor. There are eleven 
or twelve villages concerned in this decision. The Government 
demand on the same is Rs. 4,150” (that is, to show that the 
value.of the estate was considerable). ‘ Such important interest 
deserves full inquiry before shares can be decreed, and the 
quotation from Mr. Currie’s judgment will form the subject of 
an issue for further trial. After the lapse of so long a time I 
regret to give tho Courts the trouble of further i inquiry, but in 
this instance it appears only just to special appellant to do so, 
for Luchmun, as far as the evidence yet goes, has not proved a 
good title to a share.” 
The case, then, was sent down for the purpose of trying whether 
the quotation’ from Mr. Currie’s judgment, that the plaintiff 
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"was a member of ‘an undivided family up to 1264 was correct 
Luonnoy 


or,not. In reality the case was sent back to the Settlement 
Officer to try whether the decision of Mr. Currie upon appeal 
from the Settlement Officer upon a question of fact was correct 
or not. The case came before Colonel Barrow merely upon 
special appeal. He sent it back upon the ground that there 
was no evidence whatever given in support of thatissue. There 
was, however, the evidence of the plaintiff himself upon cath. 
It appears to their Lordships that the Financial Commissioner 
was wrong in granting the review and remanding the case; 
and further, that he had no power to do s0. 

The right to” apply for a review of judgment depends upon 
Act VIII of 1859, s. 376, which is as follows: “Any per- 
son considering himself aggrieved by a decree of a Court 
of original jurisdiction, from*which no appeal shall haye been 
referred to a superior Court, or by the decree of a District 
Court,” and so on,™ and who, from the discovery of new matter 
or evidence which was not within his knowledge, or could not be 
adduced by him at the time such decree was passed, or from any 
other good and sufficient reason may be desirous of obtaining 
a review of the judgment passed against him, may apply for 
a review of judgment by the Court which passed the decree.” 

Now what was the ground of application to Colonel Barrow 
for a review of his own judgment? He says that there was no 
evidence whatever before Mr. Currie in support of the fact that 
the plaintiff was a member of a joint family, but there was no 
allegation, when the application for the review of judgment was 
mado, that the applicant had discovered any new matter or 
evidence which was not within his knowledge, or could not be 
adduced by him at the time the decree was passed. 

Then was there any other good and sufficient reason? The 
only other good and sufficient reason appearing in Colonel Bar- 
row’s judgment was, that Mr. Currie had found that fact without 
any evidence to warrant it; but that is not correct, 

But the application was made more than ninety days from the 
date of the decree, and it was made more than ninety days even 
from the time when Mr. Davies had refused to review Colonel 
Barrow’s decision, Section 377 of Act VIII of 1859 enacts that 
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the application for a review shall be made within ninety days 1874 
from the date of the deoree, unless the party preferring the same Hao 
shall be able to show just and sufficient cause, to the satisfaction v. 
: PY ays TIRBANI 

of the Court, for not haviig preferred such application within  Buxsu. 
the limited period. 

Now if the ground for the application for review was, as 
stated by Colonel Barrow in his judgment, that Mr. Currie 
had found a fact without any evidence whatever in support of it, 
the defendant qught to have applied for the review of judgment 
within ninety days from the date of the decree. But in this case 
the second application for review was not made within that 
period. In the case of Maharaja Moheshur Singh v. The Ben- 
al Government (1), it was held that a review granted after ninety 
days without sufficient ground was invalid. That, however, was 
in a kesumption suit, and was not’a case under Act VIII of 
1859. \It was under an old Regulation, antl was not an 
express decision, although probably the same principle would 
apply to a case under Act VIII of 1859. There is, however, 
an express decision in the High Court of Bengal with regard 
to the application for a review under Act VIII of 1859— 
Gunganarain Roy v. Goonomoonee (2). The marginal note is: 
“The order of the Lower Appellate Court, admitting a review 
of judgment after the expiration of ninety days from the date of 
the decree, without showing whether there was sufficient cause 
proved to its satisfaction for the delay, was held to be illegal, 
and was set aside with the subsequent proceedings thereon.” 

Their Lordships approve of that decision, and consider it 
applicable to the present case. Colonel Barrow does not state 
that there was, or that it had been shown to his satisfaction 
that there was, sufficient cause for not having made the appli- 
cation for the review within the ninety days. According to the 
decision to which reference has Deen made, it appears that the 
review itself and all the subsequent proceedings under it were 
invalid. . 

The case, however, went down, and was retried by the Settle- 
ment Officer. It is unnecessary to go into the further proceed- 










(1) 7 Moore's I. A., 309. (2) 8 W. R., 184. 
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1874s ings. Their Lordships are of opinion that even if the review 
Lvonuon had been properly granted, the subsequent proceedings and 
v. judgment were entirely wrong. The case is decided upon the 


Gone, ground that Colonel Barrow has not shown that it was proved 
to his satisfaction that there was a sufficient excuse for not hav- 
ing made this application for a review within ninety days from 
the date of the decree, and that the granting of the review and 
all subsequent proceedings under it were erroneous and invalid. 

_ The original decision of Colonel Barrow, upholding Mr. Cur- 
rie’s decision in favor of the plaintiff, and awarding him a one- 
fourth share of this estate, must stand. 

Their Lordships, therefore, will humbly sdei Her Majesty / 
that the last decision of Financial Commissioner, dated the” 
29th and 30th June 1868, be reversed, and that the first deéi- - 
sion of the Financial Commissioner, dated the 24th September 
1867, be affirmed. i 

Appeal dllowed, 


Agent for the appellants: Mr. T. L. Wilson. 
Agents for the respondents : Messrs. k Jackson & Co, 


Bat PA gén. 

Chk 74% RAJA NILMONY SINGH DEO BAHADOOR (Pramit) v. KALEB 
1874 CHURN BHUTTACHARJER anb ornens (Darsnd4ynrs). 

Dec. 1216. 


[On Appeal from the High Court of Judicature at Fort William in Bengal.} 
BEL SYE. Act VII of 1859, s. 15—Declaratory Decree—Substantial Relief. 


The words of s. 15, Act VIII of 1859, are to be interpreted as giving a 
right to obtain a deolaration of title only in those cases in which the Court 
could have granted relief if relief had been prayed for. 

A suit by a party in possession for a declaration of title and to set aside, 
not any deed nor any act of the defendant, but a mere allegation on his part 
that he holds under a certain tenure, is not maintainable. 


APPEAL from a decision of a Division Bench (Kemp and 
Ainslie, JJ.) of the Calcutta High Court, dated the 29th August 
1871, reversing decree of the Deputy Commissioner of Man- 
bhoom, passed on the 30th December 1870, 


* Present:—Sin J. W. Corwin, Sm B. Pracocs, Sie M, E. Saara, 
AnD Sm R. P, CoLLIER, 
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Mr, T. H: Cowie, Q.C., and Mr. Doyne for the appellant. 1874 
: eG: RAJA 
None of the Respondents appeared. a 
. . _  BaHapoor 
The facts of the case are sufficiently set forth in their, Ono 
Lorpsuies’ judgment, which was delivered by Bee 


Siz R. P. Courren.—This wasa suit instituted by. the . , 
Raja of Pachete against a great number—about fifty—of hia 
ryots, to,” in his own language, “obtain possession of 10 ‘ 
rekhs, or a 10-anna share, of Mauza Raotara, Pergunna Para, 
under a mal title, by setting aside the false mughali brahmotiara 
title stated by the defendants.” | The defertiants set up different 

Apene. some of them alleged the mughali brahmottara tenure, ° 
- which the Raja compldined of their having set up; others 
repudiated any such tenure, and declared that they had never 
get it up, and therefore that the suit was brought unjustly 
against them; others did not appear. The c&se came in the first 
. instance before the Assistant Commissioner of Manbhoom, who 
in their Lordships’ opinion did not sufficiently distinguish 
between the different classes of defendants. He treated them 
substantially as all setting up this mughalt brahmotiara tenure, 
and framed his issue with that view. He found in the result iù 
favor of the Raja, that the Raja was entitled to- possession of 
the lands in suit, and that the defendants’ allegation of mughali 
brahmottara holding should be set aside. 

An appeal was then presented to the High Court, and in ` 
their Lordships’ judgment the High Court scarcely sufficiently 
adverted to the distinct defences on the part of the various 
defendants; the oase of some being that they had a brahmottara 
tenure, that of others’ being that they had not and never had 
set it up; as against those last it was necessary for the Raja 
to prove that they had set up a brahmottara tenure. The High 
Court reversed the decision of the lower Court, and the ground 
of their decision is expressed in the last paragraph of their judg- 
ment: ‘On the whole case we think that the onus being shifted 
“on the plaintiff to prove that these defendants had, since the 
“ year 1197 (1790), paid at a variable rate, and that they have not 

- “paid at the rate of Rs, 121-9 annas, a8 per settlement of 1197 
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1874 . “ (1790), he has altogether failed to do so. We therefore dismiss 
wats, ‘“‘ the plaintiffs case, and decree the appeal with costs.” In other 
aavooe words, the High Court appears to have found that the defend- 
ants had proved a prima facie case of a mughali brahmottara 
Katee ‘Crux : sige : 

Baurra- tenure, throwing upon the plaintiff the onus of rebutting that 
CHAREE case, and that he had failed to sustain the onus, thrown upon 
him. The decree of the High Court is in these’ terms,—It is 
“ordered and decreed by the said Court that this appeal be 
“decreed, and the decree of the lower Court bę reversed, and 
“that the suit of the plaintiff (respondent) as against all the 
“defendants be, and the same is, hereby dismissed.” Their 
Lordships do not tifink it necessary to determine whether or 
*"./ not the High Court were right in the conclusion they came to ag/ 
to the proof, or the rebuttal of proof, of the brahkmottara tenure, 
because in their Lordships’ ‘opinion the judgment dismissing 
the suit is maintainable on totally different grounds. This is 
in substance a suit for a declaration of title, and it is a suit to 
set aside, not any deed nor any act, but a mere allegation of 
the defendants that they had a certain tenyte. In their 
Lordships’ view such a suit is not maintaipfable. S. 15 of 
Act VIII of 1859 is in these words,—*‘ No’ suit sliall be open 
“ to objection on the ground that a merely declaratory decree or 
‘order is sought thereby, and it shall be lawful foe the Civil 
« Courts to make binding declarations of right without granting 
* consequential relief.” A similar clause in this country has 
been held to give a right of obtaining a declaration of title 
only in those cases where the Court could have granted relief 
if relief had been prayed for; and that doctrine has been 

applied to this clause in the Indian Act. 

Now, applying that test, in their Lordships’ opinion this anit 
is not maintainable. The Raja was not entitled to relief in 
the shape of an order giving him possession, inasmuch as he 
was in receipt of the rents and profita ; and he sought for and 
could obtain no other description of pagsession than that which 
he had. He could not obtain relief by an order directing an 
enhancement of rent, inasmuch as the cognizance of auita for 
the enhancement of rent is confined to the Revenue Courts, 
and a certain procedure ‘is assigned to claims of that kind in 
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those Courts. His requisition of a declaration ‘of a mal title, by 
setting aside the false brahmottara title alleged by the defend- 
ants, is really no more than this, that he should have his title, 
wha aver it was, as a zemindar, free from the allegation of the 
defendants that they had somé other title. If he had applied 
to set aside a deed set up by the defendants, impugning his 
ordinary title as a zemindar, then relief might be granted to 
him by cancelling that deed, but he cannot obtain relief in the 
shape of merely setting aside an assertion—an assertion, which 


' for all that appears, may have been merely by word of mouth. 


© L these grounds it appears to their Lordshjps that no relief 
could have been granted to him if he had” prayed for it, and 
erefore that the suit was not maintainable. They think it 
right to add that even if no rule of law had barred the suit, 
still that, in their opinion, this was not a case in which, in the 
proper-exercise of judicial discretion, a dgclatation of title 
should have been made. 

The real “object of the suit would appear to be to obtain a 
general declaration agaiust a great number of persons holding by 
different rights that they had no drahmottara tenure; of which 
declaration fhe Raja might avail himself in proceedings to be 
taken in the Revenue Court in suits for the enhancement of 






. vent. It was, and will continue to be, open to the Raja to 


institute any actions he may think fit in the Revenue Court for 

the purpose of enhancement of rent against all or any of these 

his tenants: but each of these cases must be tried upon its 

merits, and ought not to be prejudiced by a declaration such 
as he has sought to obtain. 

Under these circumstances their: Lordships, for the reasons 
given; are of opinion that the decree of the High Court was 
right, and they will humbly advise Her Majesty that that 
decree should be affirmed. It i scarcely necessary for their 
Lordships to ‘add, that the decree being affirmed on these 
grounds, no adjudication has been given in favour of either 
party upon the question of mugkalt brahmottara tenure. 


° Appeal dismissed. 


~ Agents for the Appellants; Messrs. Barr ow and Barton. 
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-P.C.* JUGGURNATH SAHOO and ornens (Derexpants) v SYUD SHALL 


1874 MAHOMED HOSSEIN ann ornzns (Puainrirrs).* 
Nov. 20. 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
Limitation—Act XIV of 1859, s. 1, el. 15, & s. 5—Laches—Estoppel. 


The laches of a mortgagor in taking no steps for many years to enforce his 
alleged rights, may afford evidence against the existence of those rights, but 
cannot estop him from asserting them, if they do exist, at any time within the 

S period of sixty years allowed by s. 1, cl.15, Act XIV of 1859. 
A defendant who seks to protect himself by the provisions of s. 5 
. Act XIV of 1859, against the claim of'a mortgagor suing within sixty years 
to recover mortgaged lands, must show clearly that he or the personit 
whom he derives his title was a bond fide purchaser, 

Radanath Das v. Elliott (1) followed. 

On account of*the plaintiff's laches, the Judicial Committee disallowed 
mesne profits prior t8 the date of the institution of the suit ; whjoh had been 
allowed by the High Court. a 


r: 


APPHAL from a decision of the High Court at Calcutta 
(Norman, offg. C.J., and L. S. Jackson and Ainslie, JJ.), dated 
13th March 1871, affirming a decision of the Subordinate Judge 
of Patna, dated the 4th December 1869. 

The plaintiffs sued as representatives of the estate of one 
Bibee Mujo, to recover possession of a 44 anna share in certain 
parcels of land which had been mortgaged to the predecessors 
in estate of the defendants by an usufructuary mortgage, alleg- 
ing thag the mortgage debt had been satisfied out of the usufruct, 
They also claimed to be allowed mesne profits for six years prior 
to the institution of their suit, in respect of their having been 
wrongfully kept out of possession after the mortgage had been 
satisfied, and also from the date of suit to the date of their being 
restored to possession. s 

The defendants, ou the other hand, claimed to Hold the land 
in question absolutely, and free from afl right of redemption, as 


* Present:—Sin J. W. Couvice, 31r B. Psacocx, Sir M. E. Suuru, Siz 
p R. È. , CoruteR, AND SIR L. PEEL, 


4) 6B. L. R, 580; S. C., 14 Moore's I. A., 1. 
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purchasers from the heirs of the mortgagees, or their assignees, 
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who had themselves acquired the proprietary right under a deed Jucgorsary 


of sale bearing date the 25th October 1841, and purporting to 
have been executed on behalf of Bibee Mujo by her mukhtar. 

The principal issues raised in the Patna Court were: Ist— 
Whether the suit was barred by limitation? and 2nd—Whether 
the deed of sale put forward by the defendants was proved ? 

The Subordinate Judge held that the suit was not barred by 
limitation, and,found that the alleged deed of sale, as well as 
the mukhtarnama put forward in support of it, were forgeries, 
He accordingly gave the plaintiffs a decree for possession and 
for mesne profits. On appeal this decree was affirmed by the 
Tigh Court, and the defendants appealed from that decision to 
Her Majesty in Council. 


Mr. Doyne (Mr. C. Arathoon with him) forthe appellants, 
contended, that the lower Courts were wrong fh finding the deed 
of sale by Bibee Mujo not to be proved. Under the circum- 
stances of the case, the onus of disproving the deed should have 
been thrown on the plaintiffs, who had stood by for many years 
and allowed. innocent purchasers to buy from the recorded pro- 
prietors without notice of their claim. With respect to a 
moiety of thg lands in dispute, limitation under s. 6, Act XIV 
of 1859, mfst be taken to have run against the plaintiffs from 
the year 1844, when that moiety was transferred by the person 
then in possession to his wife in satisfaction of her claim for 
dower. In any view of their case the laches of the plaintiffs 
would disentitle them from being allowed mesne profits, 


The respondents did not appear. 
The judgment of their Lorpsuips was delivered by 


Siz J. W. Corvive.—This,is a suit by the heirs and 
representatiyes of a Mahomedan lady, named Bibee Mujo, to 
recover possession of property comprised in ® zur-i-peshgi 
lease from the defendants, who claim to be purchasers for value 
of the property in dispute. The title gf the plaintiffs is, in 
fact, founded upon a right to redeem, although the suit is not 
exactly in the form of an ordinary redemption suià 


Sanoo 


v. 
Syup SHAH 
NManougep 
Hosaxux, 
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The title of the plaintiffs is thus derived. Some time in the 


JocouenaTs yenar 1814, one Khadim Hossein mortgaged the whole of the 


© v 
. Syup SHAH 
MAHONED 
Hossxu. 


mauzas, of which a share is claimed in this suit, by a zur-i- 
peéhgi lease, to one Sheikh Emam Buksh. The zur-i-peshgi 
was for seven years, and stipulated that out of the gross pro- 
ceeds of the village, 6 annas should be paid as hakajirt to the mort- 
gagors, and the remainder be retained by the mortgagees; the 
amount thus coming to the mortgagees to be received by them in 
lieu of interest. Kadim Hossein died, and a dispute afterwards 
arose among his heirs, or persons claiming to be his heirs, which 
was finally settled by a compromise in the year 1817. Under 
that arrangement, his wife, Bikee Emamun, became entiled to 
74 annas of his interestin the mortgaged property, Bibee Mujg 
became entitled to 44 annas, and Amjed Hossein, the nearest male 
relation, to 4 annas. After that, though it does not appear- very 
distinotly at what time, an arrangement is admitted to haye; been 
made, by which, as between the mortgagora and the mértgagees, 
the original mortgage was treated as three distinct Yortgages, in 
the proportions in which the estate of Khadim Hossein had.been 
divided under the compromise above mentioned.. / The result was 
that Bibee Mujo became solely entitled to the. equity of redemp- 
tion in 44 annas of the mortgaged property, upon the pron 
of asimilar proportion of the original mortgage debt. 

It is admitted that Amjed Hossein unquestionably sold the 
equity of redemption in his 4 annas to the persons through 
whom the appellants derive their title. The share of Bibee 
Emamun seems to have been redeemed by her, or by her repre- 
sentatives, aš early as the year 1844, upon a suggestion that 
the whole of the mortgage debt for which she was liable had 
been satisfied by the retention of the hakajiri coming to her, 
or in some other manner. But the contention on the part of 
the plaintiffs in this suit, the respondents on the present appeal, 
is, that the equity of redemption as to her share,remained in 
Bibee Mujo, and that, by reason of the retention of the Aak- 
ajiri due and owing to her, the whole of her share of the mort- 
gage debt has been satisfied, and that, therefore, her represen- 
tatives are entitled to recover possession of her share of the 
mauzas in quéstion with six years’ mesne profits. 


: 
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The title set up by the defendants is as follows:—The 


1874 


original mortgagees sold their interest to Sheikh Taleb Ali Jucourwaru 
Sanoo 


and his two sons, Sheikh Fuzul Ali and Sheikh Ashghur Ali, 
They thus became the mortgagees. Sheikh Taleb Ali dièd, 
and his interest descended to his two sons. It is alleged on the 
part of the defendants that Bibee Mujo, in the year 1841, sold 
her interest in the 44 annas, upon terms similar to those upon 
which Amjed Hossein had sold his interest in his 4 annas, to 
Sheikh Fuzul, Ali and Sheikh Ashghur Ali; and that by 
subsequent purchases and conveyances the absolute interest 
which had thus been acquired by Sheikh Fuzuļ Ali and Sheikh 
Aabehur Ali in the 44 annas share of the nauzas, which is the 


“gabject of this suit, had become vested in some one or more of 


~ 


the appellants as purchasers for value, and without notice. 

` bad * 

A point which has been taken as to a moiety of the property 
in dispufe makes it necessary to state with some’ precision what 


-was the devolution of title as to that moiety. The whole 


interest, whether absolute or merely by way of mortgage, which 
was vested in Fuzul Ali and Asbghur Ali, was divided between 
them in equal moieties. And it is alleged that, on the 29th of 
July 1844, Fuzul Ali transferred his interest to his wife by a 
Łai-mukasa or conveyance of property, in satisfaction of her 
rights of dewer; that this wife, whose name was Bibee Zenut, 
exercised rights of ownership over the property, having morte 
gaged it on the 8th of December 1849; and that, on the 10th of 
January 1859, ie., within twelve years before the institution of 
the suit, she transferred her absolute interest in the property to 
the two first appellants onthe record. Of the other moiety of the 
property, being that which was vested in Sheikh Ashghur Ali, 
it is only necessary to say that by various conveyances the 
whole of it, with the exception of the small portion afterwards 
mentioned, had, before the yegr 1860, become vested in the 
principal appellants, being the first and second on the record. 
That small portion, haying been purchased at an execution sale 
by a Mahomedan lady, afterwards became vested in the appel- 
lant Burra Toonissa. 

From this statement.of the title set up by the defendants it 
is obvious that the material question to be det&mined in the 
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cause was the validity of the alleged conveyance of the equity 
of redemption by Bibee Mujo to Ashghur Ali and Fuzul Ali. 
Against the validity of that instrument we have the decision of 
the two Indian Courts, both concurring in finding that, if not a 
fabrication, as it was found by the Judge of first instance to 
be, it cannot be treated as established against Bibee Mujo or 
her representatives. 

The first consideration upon that point is, whether sufficient 
grounds have been presented before their Lordghips to induce 
them to deviate from their general rule not to disturb such a 
finding of fact by two Courts in India, If they are to look 
merely at the evidénce of the, execution of that conveyance, 
they are bound to say that, so far from thinking that there ig” 
any ground for an exception being made to the general rule, 
they are of opinion that ufon that evidence the conclusion of 
the High Court would be correct. To fix Bibee Mujo 
deed, it is necessary to establish the mukhtarnama/ and the 
evidence of the execution of that instrument by her is of the 
slightest and most unsatisfactory character. e evidence, 
again, of the execution of the deed, as it is stated to have been 
executed by the mukhtar appointed by the -mikhtarnama, 
and of the subsequent admission of the deed by the lady, is also 
of a very suspicious character. It-appears, monover, that 
the deed was not registered sven before’ the kazi for several 
months; and that it was’not registered at all, as the convey- 
ance by Amjed ee aa been, in the office of the Registrar 
of Deeds. It appears further that in 1843, upon an applica- 
tion made to the Collector by Fuzul Ali and Ashghur Ali 
for mutation of names, on the suggestion of such a covey- 
ance having been executed by Bibee Mujo, a petition of 
objections disputing such execution was filed by that lady’s 
agent, and that the applicants Fuzul “Ali and Ashghur Ali 
thereupon allowed their proceeding to drop. 

The only doubt which their Lordshipg have felt on n this part 
of the case has been founded on the laches of Bibee Mujo and 
her representatives in taking steps to enforce their rights as 
mortgagors for so many years; and: if there had been a 
substantial cofflict of evidence touching the execution of the 
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deed, their Lordships might have thought that the Courts jn _ 1874 
India, in weighing that conflicting evidence, had hardly given Jucgurara 
sufficient weight to the inferences which arise from such laches, v 


Syop Sian 
But their laches cannot estop the parties from asserting their Miouno 
- right, if it exists. The question is one of title, and the right 
to assert that title is to be determined by the Law of Limitation 
as it stands. The law, wisely or unwisely, has given to 
mortgagors the long period of sixty years within which to bring 
their suit; ang no Court of Justice would .be justified in 
\ diminishing that period on the ground of the laches of a party 
in the prosecution of his rights. Their Lordships, after 
A weihing the whole of the evidence, and “giving full effect to 
he laches of the parties, cannot say that the execution of this 
déed by Bibee Mujo has been proved. They must, therefore, 
deal With the case on the assumption that the two Courts below 
were right in finding that material link in the title of the 
defendants to be wanting. 

If that be so, it remains to be considered whether Mr. Doyne’s 
‘argument as to the Statute of Limitations can prevail. He has 
not attempted to show that the Courts below were wrong—in 
fact it could not be shown that the Courts below were wrong— 
iv-finding that the suit as a whole was not barred by the Statute 
of Limitations.. It follows that the pldintiffs (the respondents) 
can assert a title to redeem the portion of the property which 
fell to Ashghur Ali; since, if the conveyance of the equity of 
redemption to him is not established, he had nothing but a 
mortgage title to convey; and there was no conveyance even of 
that to the appellants, except within the period of twelve years. 
The questions raised by Mr. Doyne are, whether a different 
rule ought not to be applied to that portion of the property. 
which was vested in Fuzul Ali, and which passed by the bai-mu- 
kasa to his wife, and from her tq the appellants, the transfer to 
the wife haying occurred more than twelve years before the suit; 
and whether the suit as to this portion is not barred by the 5th 
section of Act XIV of 1859. Upon that point their Lordships, 
during the argument, entertained some doubt; but they are of 
opinion that they can-make no distinction between the two 

-classes of property, for the.following reasons. Inhe first place, 
the case which has been made here does not really appear to 
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have been made in either of the Courts below. It certainly 


JuaaurxaTit was not made in the Court of first instance; and though it was 


Sanoo 
v. 
8yuD Snan 
MAHOMRD 
Hossein. 


said that it was raised by the grounds of appeal, it appears to ' 
their Lordships that the first ground of appeal points to a. 
general bar of the whole suit; and the observations of the 
learned Judges of the High Court in giving their judgment 
show that the argument before them must have proceeded upon 
that ground. Moreover, upon the merits of the question their 
Lordships are of opinion that the supposed bar to the suit is 
not established. In the case of Radanath Das v. Elliott (1), 
in which the judgment was given by the present Lord 
Chancellor, the principles upon which the 4th section of 
Act XIV of 1859 is to be applied to puch cases as the presen 
are very clearly stated. His Lordship said: “ But their L 14 
ships cannot fail to observe that the provisions of this acstiok. are 
of an extremely stringent kind. They take away and cut down 
the title which ez kypothesi is a good title, of the <estui que ` 
trust, or of a person who has deposited, pawned, rf mortgaged 
property; they cut down that title in regard me number of 
years that the person would have had a right to assert it; from 
a very great length of time, sixty years, they cut it down to 
twelve years. Itis, therefore, only proper that any person claim- 
ing the benefit of this section should clearly and.distinctly show 
that he fills the position of the person contemplated by this section 
as the person who ought to be protected. Their Lordships think 
that in order to claim the benefit of this section the defendant 
must show three things: first, that he is the purchaser according 
to the proper meaning of that term; second, that he is a bond 


, fide purchaser; and third, that he is a purchaser for valuable 


consideration.” Now if the twelve years to be computed under ; 
the 5th section are to run from the transfer by the bai-mukasa to 
Bibee Zenut, it is necessary toeshow that Bibee Zenut was a` 
bond fide purchaser, and of that there is no prapf; on the 
contrary, the transaction is open to all the suspicions which 
‘attach to transactions between a Mahomedan and his wife: and 
the necessity of proving that the purchasér is a bond fide 
purchaser makes the absence of. a particular plea raising the 
particular dence now set up extremely material, because if 


(1) 6 B. L. R, 630; §.C., 14 Moore's I. å., 1. 
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that point had been distinctly raised in the Courts below, it 1874 
would have been open for the plaintiffs to dispute the bona fides kog 
of that transaction, and to have it investigated. 

It seems, therefore, to their Lordships, that they eannot give Bop Siran 
any greater effect to the transfer of the share of Fuzul Ali pee 
than they do to that of the share of Ashghur Ali. 

There is, however, one point upon which their Lordships are 
not satisfied with the present decree. They cannot but remark 
‘that the laches of the plaintiffs in the case has been very great, 
and that the cage is far from being a clear one. They have also 
to remark that there are no grounds for imputing to the appel- 
lants, the actual holders of the, property, & knowledge of any 
fraud that there may have beer in the supposed transfer to 
their vendors. They have also to remark, that, in strictness, 
somè, exception might have been taken to the form of the suit 
considered as a redemption suit; although u is admitted at the 
bar that there are no grounds for a further investigation of the - 
question whether the mortgage-money had been paid off at the _ 
date of the suit, and that it may be considered to have been 
paid off. Their Lordships, however, cannot see that there was 
sufficient ground for allowing the plaintiffs, who have been 
guilty of such laches, to recover, as against purchasers for 
valuable cqnsideration, without notice of their title, mesne 
profits from any date earlier than that of the institution of the 
suit. They think, that, on the institution of the suit, the laches 
of the plaintiffs in enforcing their rights ceased, and that the 
mesne profits from that date should follow the result. 

Their Lordships will, therefore, humbly advise Her Majesty 
to confirm the decree under appeal, with the exception that the 
amount of mesne profits should be reduced to the mesne profits - 
which have been received since the institution of the suit. The 
appellants having, to the extent, of a reduction in the mesne 
profits, succeeded on the appeal, and the respondents not having 
put in a case or appeared at the bar, their Lordships will make 
no order as to the costs of this appeal. 


Decree confirmed except us to mesne profits 


Agent for the appellants: Mr. T. L. Wilson. k] 
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RAM SABUK BOSE (ons or roe Dersanpants) o. KAMINEE KOO- 
MAREE DOSSEE (Davaurse ano Hemes or RAJ KRISHNO 
SHOOR, ong or THR PLAINTIFFS) AND ANOTHER (PLAINTIFF) AND OTHERS 
(DsrEenpants). 


-[On Appeal from the High Court of Judicature at Fort William in Bengal.} 


Regulation VIII of 1819, s. 8, cl. 2—‘ Substantial Persons" —Service of 
Notice—Special Leave to appeal to Privy Council—Practice. 
e. 


The provisions of cl. 2, s. 8, Regulation VIII of 1819, with regard to the 
notification of the sale of a patni talook for arfears of rent under that Regu- 
lation, that the serving peon shall “ bring back the receipt of the defaulter or 
of his manager for the same, or in the event of inability to procure this, the 
signature of three substantial persons residing in the neighbourhood in attests~ 
tion of the notice having been brought and published on the spot,” are merely 
directory, and where there is proof that the notice was in fact served, the 
sale will not be vitiatedgby non-compliance with any of these provisions, eg., 
as where one of the witnesses attesting the service of the notice turns out not 
to be “substantial.” 

A respectable man, of good character, living and well known in the neigh- 
bourhood, may properly be considered a “ substantial pérson,” within the 
meaning of cl. 2, s. 8 of the Regulation: it is too limited a constguction of that 
clause to hold that the word “ substantial” must be taken to mean a wealthy 
man, from whom damages could be recovered by the patnidar supposing the 
attestation to be false. . 6 

Where special leave to appeal to the Privy Council is granted upon a petition 
in which material mis-statements are made, objection should be taken by the 
respondent by a preliminary motion to rescind the leave to appeal, or at any 
rate before the hearing of the appeal, when called on, has been entered on, 
Where it was not clear that the material mis-statements in the petition had 
been made with an intention to deceive, and the objection to the appeal 
was only taken at a late stage of the hearing, the Judicial Committee declined 
to dismiss the appeal, but refused the appellant the costs of the appeal. 


APPEAL by special leave of Her Majesty in Council, from a 
judgment of the Calcutta High’ Court (Kemp and Glover, JJ.), 
‘dated 18th February 1865, reversing on review a fudgment of 
the same Judges passed in special appeal on the 28th July 1864. 

The suit in which the appeal arose was instituted ii the year 


* Present:—Sm J. W. Convice, Sie B. Pedcocs, Sin M. E. Baits, arD 
Biz R. P. Cozzi. 
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1861, in thé Court of the Principal Sudder Ameen of the 1874 
24-Pergunnas by the respondent Gopal Krishno Shoor, and Raj Raar Banur 
Krishno Shoor, since deceased, against the respondents Muddun eatin 


Mohun Haldar and Juggodumba Dossee, and Ram Sabuk Bose, Eas, 
the present appellant. The object of that suit was to set aside 
the sale of the patni talook Juggutbullubpore, of which the 
plaintifs had been the patnidars, and which had been sold for 
arrears of rent at the instance of Muddun Mohun Haldar, the 
‘i: zemindar, undgr the provisions of Regulation VIII of 1819, and 
` purchased by Ram Sabuk Bose. 
\ The plaintiffs alleged in their plaint that this sale ka been 
fraudulently brought about by fhe said Mudidun Mohun Haldar, 
\who, without issuing the notification of sale required under the 
Population cited, had “ caused a forged receipt of the service of 
the ‘aid notification to be stealthy made, and purchased the 
property benami in the name of his sergant; the defendant 
Bose.” 

The name of Juggodumba Dossee was introduced into the 
plaint, on an allegation that she was the real zemindar of the 
talook in dispute, and that the defendant, Muddun Mohun Hal- 
dar, held bénami for her. 

Muddun Mohun Haldar, by his written statement, denied that 
the talook was the benami of Juggodumba Dossee, and that Ram 
Sabuk Bose was his servant, or had purchased on his account. 
He alleged that arrears of rent were due by the patnidars, and 
maintained that the provisions of the Regulation with respect to 
the service of the notification of sale had been duly complied 
with. The defendants Juggodumba Dossee and Ram Sabuk Bose 
likewise filed written statements, in which the former disclaimed 
all interest in the patni talook, and the latter denied that he 
was the servant of Muddan Mohun, or had purchased on his 
behalf. 

The Prjocipal Sudder Queens finding on the evidence that 
the provisions of the Regulation had been complied with in 
making the sale, dismissed the suit on 18th May 1863. That 
decision was confirmed; on regular appeal, by the Judge of the 
24-Pergunnas on the-18th November 1863. The plaintiffs 

a ‘thereupon presented a special appeal to the High Court, which, 


a 
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_ 1874 on, the 28th July 1864, was dismissed by a Division Bench (1). 

Ran Basti Subsequently, however, the same Court, on a review of their 

eke judgment on the 18th February 1865, decreed the appeal 

Koomaree and set aside the sale, ordering the defendant, Muddun Mohun 

Dosse Haldar, po had alone appeared on the review, to- pay the costs 
of the pla. (este in the High Court (2). 

_ Muddun Mohun Haldar applied for a further review of this 

last judgment; but, on the 3rd February 1866, his application 

was rejected. Ram Sabuk Bose took no part iu this application ; 
but, on the 28th July 1866, he applied to the High Court to 
admit an appeal to Her Majesty in Council, which application 

was at first (on the 22nd February 1867) allowed, an order being i 

passed for the appeal to be admitted; but afterwards, on it 

appearing that the application had not been made within six 
months from the date of thé judgment passed on review, the 

order, admitting the appeal, was recalled on the 8th June 1867. 

‘Subsequent to this, but on what precise date does not appear, 

Ram Sabuk Bose applied to Her Majesty in Council for special 

leave to appeal, on a petition in which he stated the fact of his 

‘application to the High Court for a further review of the judg- 

ment of the 18th February 1865, and its rejection ; and his 

petition to the High Court to admit an appeal to Her 

Majesty in Council with its admission and its heing afterwards 

recalled as the time limited for admitting an appeal had expired. 

The petition further set forth that, according to the practice 
obtaining in the High Court down to the time when he applieđ 
for leave to appeal, the period for admitting appeals to Her 

Majesty in Council was calculated from the date of the order. 

7 ‘rejecting an application to review the decree complained of, 
and that this practice had only beon altered on the 11th Sep- 
tember 1866, by a decision of the Full Bench (3), which ruled 
that the time for appealing should be calculated from the date 
of the decree complained of, and not from the date of the order 
rejecting an application for the review of such decree. Accord- 


i P 
f 


(1) W. R., Jan. to July 1884, 382. (2) 2 W. R, 188, 
(3) Soudaminee Dossee v.. Maharaj Dheeraj Mahatab Chand Balado, 
{ B. L. R., Sup. Vol, 685, 
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ing to the practice formerly prevailing, the petitioner submitted 1874 
that his application for leave to appeal was in time. Baai Dani 
On the. representations made in this petition, special leave ee 
was, on the 14th January 1871, granted to the petitioner to ae 
prosecute his appeal. 
Various objections, which had been originally taken by the 
plaintiffs to the validity of the sale of the patni were disposed 
of in the Courts of the Principal Sudder Ameen and the 
Judge of the 24-Pergunnas; and, the case having come before . 
the High Court on special appeal, no question of fact remained 
in issue. The single issue of law considered by. the High Court 
„in the judgment of the 18th February 1865, was, as to the 
meaning to be given to the words “substantial persons,” used 
in ol. 2, s 8, Regulation VIII of 1819. The passages of 
the judgments of the lower Courts referred to in the argu- 
ments of Counsel, will be found set forth in their Lordships’ 
judgment. - 


Mr. Doyne for the appellant—The word “ substantial” was 
correctly construed by the Principal Sudder Ameen, by the 
Judge of the first Court of appeal, and in the first judgment 
of the High Court. The interpretation given to it in the judg- 
ment passe om review was too narrow, and was not warranted 
by the terms of the Regulation. Moreover, the High Court had 
dealt only with the case of three out of seven witnesses who. 
had attested the receipt of the notice of sale. If doubt existed 
as to the substantial character of these three, the remaining 
four might have been shown by supplementary evidence to have 
been substantial. Leave to offer such evidence was asked in 
the application for further review rejected on the 3rd February 
1866, Assuming. that the terms of the Regulation had not been 
strictly complied with, it sufficiently appeared, and had been 
found as aefact by the lower Courts, that the notification had 
been duly made, and thas the patnidar had full notice and inform- 
ation of the intended sale of the patni in default of payment 
of the arrears. It would be inequitable under such circum- 
stauces to set aside the sale on a mere matter of form as against 
-a bond fide purchaser, The learned Counsel rdied upon the 
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1874 decision of Peacock, C.J., in the case.of Sona Beebee v. Lall 
Bax Sanve Chand Chowdhry (1). 
v Mr. J. Graham for the respondents Sreemutty Kaminee 


oae Koomaree Dossee and Gopal Krishno Shoor.—There has been 
SEE a total failure to comply with the requirements of the Regu- 
ation in regard to service of notice of sale on.the patnidars. 
[Sir M. E. Smira.—The Courts below have not found that 
the patnidars had no notice. It is a pure’ question of form. ] 
The Act, as prescribing penal sales of property, must be strictly 
followed, and this has not been done. The application to admit 
the appeal, moxeover, was out of time. The appellant had 
taken no part in any of the.proceedingsin the High Court 
between the 18th February 1865, when the High Court gav 
judgment in favor of the respondents, and the 28th July 1 
when he petitioned the High Court for leave to appeal t 
Majesty in Counpil. Daring that interval proceedings had 
- been taken by Muddun Mohun Haldar, but in these the present- 
appellant had. not joined. This was opposed to the statements 
made by him in the petition he forwarded to the Privy Council, 
in which it was represented that he had taken part in these pro- 
ceedings. Leave to appeal had, in fact, been giveh on untrue 
allegations. [Sir B. Pzacock.—Should you not have taken 
this objection before? The case has been argued now, and 

expenses incurred. | 






Mr. Doyne in reply. - [Sir J. W. Corvite.—* Have you 
not got leave to appeal on a statement that you took proceedings 
which you did not take? Had it appeared in the petition 
that Ram Sabak had not been a party to the previous petitions, 
I would not have granted leave to appeal.” His Lordship 
referred to the cases of Wilson v. Callender (2)and Sibnarain 
Ghose v. Hullodhur Doss (3), which the Judicial Committee had 
dismissed without hearing, on it appearing that legve to appeal 
had been obtained upon allegations unfounded in fact.] Ram 
Sabuk’s interests were identical with those of Muddun Mohun. 
[Sir J. Convinn—I cannot see that.| §. 337 of Act VIII of 


(1) 9 W. Rn 42. (2) 9 Moore's P. O., 100. (8) Id, 64, 
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1859 makes it unnecessary fox more than one of several joint 
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1874 


plaintiffs or defendants to take steps for appeal or review. It Ram Sasox 


was unnecessary for Ram Sabuk to appear when Muddun 


OSE 
v. 
KAMINRE 


Mohun, his co-defendant, was carrying on the case. [Sir B. Koomanze 


Pracocx.—If Ram Sabuk succeeds now, the order passed by 
the High Court for costs against Muddun Mohun will be set 
aside. What locus standi have you to get these costs reversed ? | 
The objection now taken for the respondents is only faintly 
hinted at in their printed case, and is not set forth in their 
“reasons.” ‘The respondents should have come in before and 
asked that the special leave given to appeal should be with- 
‘drawn. That leave was given nearly four years ago. It would 
“unreasonable to allow the objection to prevail now, after the 
cmg has been heard, and atter all the costs of the appeal have 
been4ncurred. ` 


The judgment of their Lonpsairs was delbrered by 


Sir M. E. Sarra.—In this case their Lordships, having 
heard the argument on the appeal, propose to give judgment upon 
its merits, and some observations will subsequently be made on 
the objection‘which was taken to the statements in the petition of 
appeal. 

The suit as, brought by a patnidar to set aside the sale of 
his patni talook, called Juggutbullubpore, which had been 
sold for arrears of rent through the Collector, under the provi- 
sions of Regulation VIII of 1819, and the defendants to the 
guit were the zemindar, Muddun Mohun Haldar, and the pur- 
chaser at the sale, Ram Sabuk Bose. The plaint charged fraud 
on the part of the zemindar, and the purchaser in the proceed- 
ings previous to the sale, and charged that the receipt of the 
notice which was served under the provisions of the Act had 
been forged. Various objections, taken to the sale have been 
disposed of jn favor of the defendants, and one only remains 
for consideration in the present appeal; that is, whether the 
witnesses who have signed the receipt are substantial persons 
within the meaning of the Regulation. 

The Regulation provides, in the 2nd clause of the 8th 
section, for the manner in which the notice of Yale shall be 


Dossue. 
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served and published. It directs that it shall be stuck up in 
some conspicuous part of the cutcherry of the zemindar, and it 
also provides for publicity aud service in the cutcherry of the 
defaulter. Itis with the latter only that it is necessary to deal in 
the present appeal, The Regulation says :—‘‘ A similar notice 
shall be stuck up at the sudder cutcherry of the zemindar him- 
self, and a Copy or extract of such part of the notice as may 
apply to the individual case shall be by him sent to be similarly 
published at the cutcherry, or at the principal town or village 
upon the land of the defaulter. The zemindar shall be exclu- 
sively answerable for the observance of the forms above pre- 
scribed : and the, notice required to be sent into the mofussil shall 
be served by a single peon, who shall bring back the receipt of 
the defaulter or of his manager for the same, or in the event of 
inability to procure this, the signatures of three substantial 
persons residitg in the neighbourhood, in attestation’ of tlie 
notice having been brought and published on the spot.” 

It appears that the receipt of the defaulter could not be 
obtained. His gomasta was seen, but he refused to give one; 
and thereupon the peon obtained the siguatures of seven persons, 
who, it is alleged, resided in the neighbourhood. ` ‘At the hear- 
ing before the Principal Sudder Ameen, evidence was given as 
to the residence and the status of three of thosg saven, and the 
Principal Sudder Ameen, being satisfied that they were sub- 
stantial persona within the meaning of the Regulation, thought 
it unnecessary to go into evidence with respect to the other four; 
and he found in very distinct terms these three persons resided 
in the neighbourhood, and were substantial persons. This is 
his finding upon the facts :—“ The plaintiffs take exception to 
the above séven persons not residing in the neighbourhood of the 
defaulter’s neha]. To this it would be observed that Warris 
Mollah, one of the seven pergons above alluded to, was the 
mundul of Juggutbullubpore, and Goluck Chaukigar was’ the 
chaukidar of the village. These two certainly are what the 
law calls ‘substantial’ men. As regards Kabel, though, not a- 
man of much consequence, he was known to carry on the trade 
of a tailor in the village; consequently, a receipt signed by, 
among othexf, three such men, as Warris, Goluck Chaukidar, 
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and Kabel, must be considered a sufficient proof for the service 1874 


of notice. A more respectably signed document cannot be, Ran SABUR 


from the gircumstances of the country (the respectable portion k iure 
of every community being at all times averse to appear in a eee 
Court of Justice), expected.” The objection at their Lordships’ 

Bar was directed only to one of these witnesses, Kabel, who 

carried on the trade of a tailor. It has not been contended that 

the other two did not satisfy the requirements of the Statute, 
although in the judgment under appeal it appears to haye been 

held by the High Court, contrary to its former decision on the 

same point, that two of them did not satisfy its words. 

There was an appeal from the dinding of the Principal Sud- 
der Ameen to the Judge of the 24-Pergunnas; and Mr. 
Beaufort, the Judge of the 24-Pergunnas, affirmed the deci- 
sion. He affirmed it upon two grounds : first, upon the facts, 
and then that supposing the witnesses did not sgtisfy the Statute, 
still notice having been really served upon the plaintiff, the 
patnidar, as was proved jn the cause, through his gomasta, 
the non-compliance with the direction of the Statute would not, 
under the circumstances, vitiate what had been done. His fnd- 
ing is, “I am of opinion that the appellants have failed to show 
any sufficient ground for rejecting the receipt. When the 
gomasta, whọ was in the cutcherry, refused to give a receipt, the 
peon brought the guru of the village, and made him write a 
receipt under a tree close by, and then he got some of the 
bystanders to sign the receipt. The evidence proves these facts, 
and proves that the three persons who were called as witnesses 
at the trial of the case in the lower Court saw the notice affixed 
to the door; and I find no ground for holding that they are not 
substantial within the meaning of the law; I think that all that 
is required is good evidence to the fact of the publication of 
the notice on a certain date, and that that has been supplied in this 

ase ;” therefore he affirmed the judgment of the Court below 

upon the fact that these witnesses were substantial men, Then 

he goes on thus :—“ I would go further andsay that the directions 

of the law are intended for the guidance of» the Collector only.” 

Then he gives his reasons: “Before putting up the patni 

tenure to sale he must require proof that the notite was duly 
53 
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served, and the law says that such proof must be of such and 
such a nature. The Collector is not required to take evidence ; 
he has to examine merely the written documents produced by 
the zemindar, and if the proof appears to be prima facie good, 
the patni is sold on the responsibility of the zemindar. Then, 
if the patnidar has recourse to the Civil Court, the issue is not 
whether the proof adduced to the Collector at the time of sale 
was strictly within the words of the law, but whether the evi- 
dence adduced before the Court to prove thg service of the 
notice on or before a certain date is credible and satisfactory. 
The reasonable object of the law is that the defaulter should 
have timely notice of the intenfion to sell; and if it be proved 
that such notice was given to the satjsfaction of the Court, the 
number of witnesses present, their actual status in social life, 
and the distance of their dwelling-houses, are points which are 
immaterial.” °It js to be observed that on this point there is a | 
decision of the High Court when Sir Barnes Peacock presided 
in it, to the same effect. In the cpse of Sona Beebee v. Lall 
Chand Chowdhry (1), the Chief Justice says:—“ This was a 
suit to cancel a sale of an under-tenure under Regulation VIII 
of 1819. The material part of cl. 2, s. 8, Regulation VIII of 
1819, so far as this case is concerned, is that the notice required 
to be sent into the mofussil shall be serveds Bhe zemindar 
is exclusively answerable for the observance of the forms pre- 
scribed by that clause. The subsequent part of the section, 
which prescribes that the serving peon shall bring back the 
receipt of the defaulter or of his manager, or in the event 
of his inability to procure it, that he shall obtain that which 
by the Regulation is substituted for it, is merely directory, and 
if not done does not vitiate the sale, provided the notice is duly 
served.” P 

Their Lordships are disposed to agree with the judgment of 
the High Court as delivered by Sir Barnes Peacocls, confined as 
it is to cases where there is proof that the notice was duly 
served. The consequences of holding that a statutory sale of 


` this patni could be set aside, because one of the witnesses to 


-4 (1) 9 W. R., 242, 
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the notice turned out not to be substantial, when it was in faot 
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served, would be to give too great effect to form at the expense Basr oie 


of substance. 


v. 
KAMINER 


The patnidar wag not satisfied with these two decisions; Koonanen 


although the point ia certainly small and narrow, whether this 
tailor was a substantial man or not, he appealed to the High 
Court. The two Courts below having found that in point of 
fact Kabel was a substantial person, his appeal could only be 
upon matter.of law,—namely, that they had misconstrued the 
Regulation and the meaning of the word “substantial.” Upon 
this appeal to the High Court, he at first fared, no better than 

e had done in the Courts below, and a Division Bench of the 
High Court affirmed the two former judgments, and for reasons 
which to their Lordships’ minds are perfectly satisfactory. 
Having noticed some of the objections, which are not now relied 
upon, they say (1):— Next, as to these witnésses’ respecta- 
‘bility. The word used in the Regulation is € substantial,’ meaning, 
of course, men who have some status in the community, men of 
local influence or importance, or respectability. We think that 
the law has been complied with on this point also. One of the 
witnesses is the mundul, the head man of the village; another 
is the chaukidar, an official whose attestation is always con- 
sidered as the best possible in all matters connected with service 
of notice.” It is well to call attention pointedly to this finding 
as to the chaukidar, because it is entirely inconsistent with the 
decision of the same Division Bench upon review, where they 
considered that the chaukidar is not a substantial witness 
within the meaning of the Act. “The third appears to be a 
tailor, residing temporarily at the place, but who lives in the 
neighbourhood. This man is declared to be not a proper 
witness. We do not seg why the man is not to be considered 
competent to attest the serving of notice. He appears to be a 
- respectable eman, though not a rich one; and besides, the 
phrase: ‘substantial,’ on*which special appellant lays so much 
atress, must be taken comparatively. Ina small village the 
measure of a ‘substantial’ witness will, of course, be much lower 


than in a place of importance.” . 


(1) W. R., Jan. to July 1864, 382. 7 
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1874 The patnidar, still dissatisfied, applied for a review of that 
Ram Sasox judgment, and upon the review, the Court, consisting of the 
. BE $ a S 

oe same two Judges, without much reference to or discussion of 
AMINER . 


Koomares their former judgment, reversed it upon grounds to which I will 
Doss now refer. In order to see upon what grounds the Court really 
. acted in thus reversing their former judgment, it is, necessary to 
say that they refer in their judgment to the contention- of Mr. 
Paul, the counsel for the appellant, in this way (1):—“ It is 
contended by Mr. Paul, the learned counsel for the applicant for 
review, that the law requires that the attesting witnesses must 
be ‘substantial,’ that is to say, responsible, moderately wealthy 
men, against whom, in a case of false attestation, the party 
injured may have his remedy in a sujt for damages.” This is 
what they observe on the evidence:— Now, in this case, the 
attesting parties are sufficienf in number, and they reside in the 
neighbourhood} byt, with the exception of the mundal, the rest 
are not what can be called substantial persons. One is the 
chaukidar of the village, and the other a thika tailor. The 
Legislature invested the zemindar with the power of bringing 
subordinate patnis to sale, and made him exclusively answer- 
able for the due observance of the prescribed processes under 
which such tenures could be brought to sale. To protect the 
patnidar from fraud, it was enacted that the netice of sale 
must be attested by three substantial persons. Now it is clear 
that, unless the attesting parties answer to the common meaning 
to be put upon the word ‘substantial,’ the patnidar would be 
wholly without remedy in case of false attestation.” Now the 
Court, this being a special appeal, could only decide upon some 
matter of law, and the matter of law which they appear to rule 
upon the construction of this Act is that the word “ substantial” 
means a wealthy man from whom damages could be recovered 
by the patnidar, supposing the attestation to be false. 

_ Their Lordships think that this is too limited a view. It is, 
no doubt, desirable that men of property should sign these 
receipts if they can be obtained; but wealth is only one element 
in the position and status of the witness, and if he lives in the 
neighbourhood, and if he be a respectable man and of good 


' (1) 2 W. R., 189. 
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character, their Lordships see no reason why, upon evidence 1874 
appearing of such facts, of whioh the Judge in each case must Raat Sanur 


satisfy himself, the Judge, iw estimating the position of the v. 
KAMINER 


man, may ‘hot properly come to the conclusion that he is a sub- cena 
stantial person. In the present case, the evidence appearsto . 
show that the man objected to carried on the trade of a tailor, 
that he had lakhiraj lands, that he lived in the neighbourhood, 
was well known, and was (to use a description built up of many 
circumstances) a “respectable” person. Their Lordships think 
that upon such evidence the Judge of first instance and the Judge 
of the 24-Pergunnas, who had a right to review his decision on 
‘pes of fact, might properly come to théconclusion that the 

witness was a substantial man. Their Lordships, therefore, 
think that the first judgment of the High Court was more 
correct than the last. = oa 

On these grounds, their Lordships have come to the conclu- 
sion to reverse the second judgment of the High Court upon the 
review; but, inasmuch as the zemindar Muddun Mobun has not 
appealed from that judgment, they see no reason to give him 
relief, so far as the order affected him personally only; that is 
to say, 80 fat as it ordered him to pay the costs: and, therefore, 
the reversal of the judgment will be without giving any right to 
him to havegny, costs that he may have paid under it refunded. 

Their Lordships have given very serious attention to the 
objection raised by Mr. Graham, on the part of the respondents, 
to the inaccurate statements in the petition for leave to appeal 
to Her Majesty. The appeal was made to Her Majesty upon 
special grounds, one being that the question was of considerable 
practical importance upon the construction of the Regulation. 
The petitioner was obviously out of time, and he could only 
obtain leave to appeal by excfsing that lapse of time. Some of 
the statements in the petition gre clearly inaccurate, It is 
stated, amgug other things, that the petitioner himself had 
applied for review of the judgment now appealed from on the 
3rd of February 1866, and that the learned Judges of the 
Division Bench differed in opinion as to the propriety of allow- 
ing the application, and-did not allow it; and he introduced: the 
fact of that petition to the High Court as an excyse for a part 
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of the delay, alleging further that, according to the then. under- 
stood practice of the Court, which he says was afterwards 
changed, the application was in-time. It turns out that the 
statement is inaccurate in this, that he did not petition the 
Court for a review of the judgment at all, but that the peti- 
tioner was the zemindar Muddun Mohun. Now, when he came to 
excuse himself for the lapse of time, it is obvious that he should 
have been particularly careful to give their Lordships accurate 
information upon the points relating to that petition for review. 
If he had correctly stated the facts in his petition, although the 
point to be decided in the appeal was one of general importance, 
leave to appeal might not and probably would not have been 
granted. There is, therefore, a sal ie mis-statement in the 
petition, 

Their Lordships have conf$idered whether the mis-statement 
was intentionally made with a view to deceive this tribunal; 
and if they had been clearly satisfied that this was the intention 
of the petitioner, or of those who advised him in India, they 
would, even at this late stage, dismiss the appeal; but they are 
not fully satisfied that such was the intention; and, although the 
mis-statement is material, and one that clearly ought’not to have 
occurred, and shows, at least, a great deal of culpable negli- 
gence, they are not go satisfied that it was done,with the inten- 
tion to deceive, as to dismiss the appeal at this late period. 
They desire, however, to say, that they think so seriously of 
this objection, and it is so necessary to insist that there should 
be uberrima fides on the part of those who come for leave 
to appeal, on special grounds, to Her Majesty, that they must 
mark their sense of what has occurred by refusing to give to 
the appellants the costs of the appeal. They desire, further, to 
say, that if the objection had been’ made, as it ought to have 


‘been, by a preliminary motion, they have little doubt that motion 


would have been successful, and the order for hearing,the appeal 
rescinded. Even if it had been made before the appeal had been 
entered upon at their Lordships’ bar—when it was called on— 
they must have yielded fo it. But considering that the appeal has 
beentheard upon the merits, that Mr. Doyne’s observations upon 
the facts and the law had been concluded, and it was ony in the 
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course of the argument for the respondents that this objectipn 
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was taken, they think, under all the circumstances of the. case, ea 


that they qught not now to dismiss the appeal, and that it will tbe: 2 


enough to mark their sense of the impropriety of the petition by © 
the refusal of costs. 

In their Lordships’ opinion, an objection of this kind ought to 
be taken by the respondents as early as the matter is brought to 
their notice, for the plain reason that if the leave to appeal is on 
that ground regeinded, no further costs are incurred,‘and at is 


Pa 


wrong to leave the objection until the hearing of the appeal, when: 


the record has been sent from India, and whenalkbthe costs attend- 
ing the hearing have beenincurred. In the present case, not only 
was there no preliminary, motion made to rescind the leave to 
appeal, but the respondent's case, although referring to the facts, 
did not point to them with distinctness, and there is no reason 
directed to the objection. 

Under these circumstances, their Lordships think that they 
will best perform their duty, the appeal having been heard, and 
their Lordships being clearly of opinion that the judgment 


fo 


appealed from is wrong , by reversing that decision, but doing so ` 


without costs; and that will be the recommendation they humbly 
make to Her Majesty. : 
fos Appeal allowed. 


Agents for the appellant: Messrs. Barrow and Barton. 


Agents for the respondent : Messrs. Watkins and Lattey. 


> 
KAMINER 
Kooxaneg ` 
Dosage, 


STENEKES, ` FULL BENCH. 








; Pa Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. Justice 
rete, aE L. S. Jackson, Mr. Justice Markby, and Mr. Justice Ainslie. 


7 yup EMAM MOMTAZOODDEEN MAHOMED (DEFENDANT) v. 
Jany. 15. RAJÇOOMAR DASS (Prarntire).* 


a aor, ree A GHOSE (onn or tHe DEFENDANTS) v. DINOBUN- 
cs ee EA i; DHOO BOSE (Pranie). | 


Act VIII K 1869, ss. 1 § 2—Act XX of 1866, s, 58-—Money-decree— . 


Morigagee’s Lien. 


The taking a money-decree on a specially rgistered mortgage-bond under 
s. 53, Act XX of 1866, does not extinguish the mortgagee’s lien on the pro- 
perty mortgaged by the bond. Tfere is no substantial difference between 
the effect of an ordinary money-decree on the bond, and a decree on the bond 
for sale of the mortgaĝed property; so that the remedy of the mortgagee is 
the same, so far as the parties to the suit are concerned, whether the decree 
be made under s. 53, or in a regular suit. A proceeding then under s. 58 is 
a suit of a civil nature- within the meaning of s. 1, Act VITI of 1859, inde- 
pendently of any peculiarities in the special procedure to be adopted. There- 
fore, where a creditor has resorted to the summary procedure prdvided by s. 53, 
and has recovered a portion of his claim in execution of the decree so 
obtained, a regular suit subsequently brought to enforce his remedies on the 
bond giving the defendant credit for the amount already recovered is barred 


by s. 2, Act VII of 1859. But where the property mortgaged has passed ' 


-into the hands of third parties, there is nothing in the fact that the mortgagee 
had obtained a decree on the bond, to prevent him from bringing a separate 
suit against the transferees. 


In the first of these cases the facts were as follows :— 
Shodashib Dass, on the 10th of Pous 1273 B.S. (24th Decem- 
ber 1866), lent to the defendant the sum of Rs. 2,000 ona 


* Special Appeal, No. 207 of 184, against a decree of the Officiating 
Judge of Zilla Backerguoge, dated the 13th November 1873, affirming a 
decree of the 1st Subordinate Judge of that distyict, dated the 29th Septem- 
ber 1872, > 

t Special Appeal, No. 222 of 1874, agninst a decree of the Officiating 
Judge of Zilla Backergunge, dated the 13th of November 1873, modifying 
a decree of they Sudder Munsif of that district, dated the 28th Decem- 
ber 1872. p? . s 
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specially registered bond, whereby the defendant undertook to 
repay the principal with interest at Rs. 1-8 per cent. per men- 
sem in the month of Chaitra 1273 (March and April 1866), and 
as collateral security mortgaged certain immoveable property. 
Shodashib obtained a decree on the bond under s. 53 of Act XX 
of 1866, and realized the sum of Rs. 800. Shodashib then died 
appointing the plaintiff Rajcoomar his executor, who, after 
obtaining a certificate under Act X XVII of 1860, took back 
the bond on thg ground that, under the decree already obtained, 
he could not get any interest at the stipulated rate after the 
date of the decree, and could not avail „himself of the 

ortgage of land. Having qbtained the bond, he brought 
this suit to recover tha. principal, Rs. 2,000, and Rs. 2,010 
as interest from the daté of the bond to the day of the filing 
of the plaint. Out of this sum`of Rs. 4,010, the plaintiff 
allowed a deduction of Rs. 713-9 (viz., Rg 890 realized by 
him as above, minus Rs, 86-7 for costs of the first proceeding), 
and prayed for a decree for Rs. 3,278-7 as principal and interest. 
The defendant stated by way of defence among other things 
that the plaintiff, after having elected to proceed under s. 53 of 
Act XX Of 1866, and obtained a decree under which he 
attached the property mortgaged’ by the bond without any 
objection on the part of the defendant, was not entitled to sue 
again on the same bond; that the order for the execution of the 
decree obtained by the plaintiff was made on the 24th March 
1868, and that from that date no steps were ‘taken within one 
year to keep the decree alive, and that, therefore, the execution 
of it was barred under s. 22 of Act XIV of 1859, and no suit 
could be brought to restore it. 

The Subordinate Judge held that the plaintiff was entitled 
to bring this suit, and passed a decree in his favor for Rs. 3,210, 
deducting Rs. 68-7 in favor ef defendant, with interest at 
Rs. 1-8 per cent. per mensem, The Judge on appeal affirmed 
the decree, holding that the “summary decree which was 
barred being out of the way, there was no bar to the present 
suit.” . 

In the second case the plaintiff obtained a money-decree in 1869, 
under s. 53 of Act XX of 1866, on a bond specially registered, 
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1875 by which certain lands were mortgaged. He brought this suit 
Srv Emax stating that he had realized only Re. 1 in execution of 
waT the decree he had obtained, and prayed that he might have a 
inset decree for the unrealized portion of the debt deohverable by 
Dass. the sale of the mortgaged property which had already passed 
Haraxouor- into the hands of one of the defendants who purchased the 
ce ee same from the other defendant, who had bought it at an 
PixoBusPn09 guction-sale held in execution of a ‘decree obtained by a 
subsequent mortgagee. The defence was that the plaintiff had 
- no cause of action, the matter in dispute having been decided 
before; that thg plaintiff had waived his lien on the property 
mortgaged, and that the defendgnts in possession being bond fide 
purchasers from the other defendant, O as were 
entitled to protection. 

The Munsif decided thaf a the plaintiff was not entitled to 
have a second decree for the same debt as that would be 
giving him two decrees for the same amount, both being 
capable of execution, but he considered that the question, 
whether or not the plaintiff had alien upon the property mort- 
gaged ‘to him, had not been decided before: he therefore tried 
that question, and passed a decree in favor of fhe plaintiff, 
‘declanne him entitled to claim a lien upon the property mort- 

gaged by the bond. P 

Both these cases were heard together on special appeal before 
Jackson and McDonell, JJ., who referred to a Full Bench the 
following question:—Whether a creditor who has resorted to 
the summary procedure provided hy s. 53 of Act XX of 1866, 
and has recovered a portion of his claim in execution of the 
decree so obtained, is afterwards at liberty to bring a regular 
suit for the enforcement of his remedies under the bond, merely 
giving the defendant credit for such amounts as he has already 
recovered, ° 

The order of reference was as follows :— . 

JACKSON, J.—These two cases raise what appears ‘to me a 
very serious questiom. Although the two cases differ a little 
in their featyres, there is one important question which is 
common to beth, and that is whether a creditor who has resorted 


` 
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to the summary procedure provided by s. 53 of Act XX of 
1866, and has recovered a portion of his claim in execution 
of the decree so obtained, is afterwards at liberty to bring a 
regular suit for the enforcement of his remedies under the 
bond, merely giving the defendant credit for such amounts as 
he has already recovered. There is a case of Ootshub Narain 
Chowdhry v. Chittra Recka Goopta (1), in which a Division 


(1) Before Mr. Justice Kemp and Mr, time, the Court shall reject the plaint. 
Justice I. Jackson. ` Provided that the Court may, in any 


a 
OOTSHUB NARAIN CHOWDHRY anD gepi Pate pimi $ e un 
. ANOTHER (PLanrriFrs) v. CHITTRA IED RENE proper: bodo-s0: this 


RECKA GUOPTA asp anoraae (Du- C888 the Suberdihate Judge of Fur- 
FENDAXTS).* * reedpore, Baboo Kali Kinkur Boy, has 
i rejected the plaint on these grounds : 
His decision is a very short one :— 
Act VIIL of 1859, ss. 2 §& 32—Aet “@o-day this plaint was laid before the 
XX of 1866, ss. 52, 53, § 55— Court, and was inspected in the 
‘Morigagee’s Lien. presence of plginti’s pleader, Baboo 
: Bishtochurn Roy. Now, when a final 
. A regular suit will lie for declaration, decision is passed in execution of a 
that property mortgaged by a bond on decree by ao Court on the evidenca 
which a simple money-decres had been ob- adduced by both parties under the 
tained by the. mortgages under the provi- a : y 
gions of Act XX of 1866 continues liable for authority given to it by s. 56, Act 
the decree, though in the hands of third XX of 1866, there does not appear to 
persons. ; exist any law or practice for bringing 
a fresh suit agninst such decision. As 
therefore the plaint does not disclose 
any proper cause of action, it is fit to 
Baboo Girija Sunkur Mozoomdar be rejected under s, 32 of the Code 
for the respondents. of Civil Procedure. Ordered that 
this plaint be rejected, the plaintiffs 
Tap following judgments were deli- bearing their own costs.” 
vered :— ` f Against this order an appeal has 
: ’ been preferred on the ground, first, 
Kemp, J.—In this case, the plaint that the lower Court is wrong in hold- 
has been rejected under s. 82 of Act ing that the Civil Courts have no 
VU of 1869, That section enacts jurisdiction in entertaining a suit for 
that “if, upon the face of the plaint, ethe enforcement of a lien on Janded 
or after questioning the plaintiff, it property mortgaged under a bond 
appear to the Court that the subject- specially registered under the Regis- 
matter of, the plaint does nof consti- tration lew; and second, that s, 66 of 
tute a cause of action, or that the Act XX of 1866 is no bar to the 
. right of action is barred by lapse of entertainment of the present suit. 


The 29th January 1872. y 


Baboos Srggnatg Doss and Bhogo- 
butiy Churn Ghose for the appellants, 


* Regular Appeal, No. 190 of 1871, from a decree passed by the Qpbordinate Judge of 
Furreedpore, dated tho 19th Muy 1871. ‘ 
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1815 __ Bench of this Court held in effect that a plaintiff who had obtained 
Svop Tart guch summary decree is not thereby debarred from bringing 





Mosrazoop- 
DEKN 


MaHouED = There is much in this plaint which 
Rascooman might be eliminated, and this, the 
Dass. pleader for the appellants, Baboo 
Haranxottun- Sreenath Doss admits, but substan- 
DER Sues tially the prayer of the plaint is to have 
Disonunpnoo the defendants, and more particulgrly 
Bose. the Goopta defendant, declared liable, 
and her property liable to sale for the 
liquidation of the debt secured by 
the bond of the 9th Jaisti 1274 
(22nd May 1867), that is to say, 
to make the property pledged liable 
for the debt. The bond was speci- 
ally registered under the provisions 
of s. 52, Act XX of 1866. Now 
s 62 says, that “whenever the 
parties to an obligatign shall agree 
that, in the event of the obligation 
not being duly eatisfied, the amount 
secured thereby may be recovered in 
& summary way, and shall, at the time 
of registering the said obligation, 
apply to the Registering Officer to 
record the said agreement; the Regis- 
tering Officer, after’ making such 
enquiries as he may think proper, 
shall record such agreement at the 
foot of the endorsement and certificate 
required by ss. 66 and 68, and such 
record shall be signed by him and by 
the obligor, and shall be copied into 
the Register Book No. 1 or No. 6, as 
the case may be, and shall be primâ 
Jacie evidence of the said agreement.” 
‘Then s. 53 goes on to say :—" With- 

in one year from the date on which 
the amount becomes payable, or, 
where the amount is payable by instal- 
ments, within one year from tho date 
on which any instalment becomes 
payable, the obligee of any such obli- 
gation registered with such agreement 
as afgresaid, whether under the said 
Act No. XVI of 4864, or under this 
Act, may presen a petition to any 


Court which would have had jurisdic- 
tion to try a regular suit on such 
obligation for the amount secured 
thereby, or for the instalment sought 
to be recovered.” Then there is a 
provision ns to the stamp which is to 
be used and ag to the verification of 
statements ; then it ig enacted that :— 
“On productions in Court of the obli- 
gation and of the said record signed 
as aforesaid, the petitioner shall be 
fntitled to a decree for any sum not 
exceeding the sum mentioned in the 
petitiof, together with interest at the 
rate specified (if any) to the date of 
the decree, and a gum for costs to be 
fixed by the Court. Such decree may 
be enforced forthwith under the pro- 
visions for the enforcement of decrees 
contained in the Code of Civil Proce- 
dure.” 

Then s. 65 enacts :—“ After decree, 
the Court may, under’ special cir- 
cumstances, set aside the decree, and, 
if necessary, stay or set aside exe- 
cution; but there Shall be no appeal 
against any decree or order made 
under s. 53, s. 64, or this section,” 
that is to say, s. 55. 

It appears that the plaintiffs ob- 
tained in the first instance a decree on 
this specially registered bond against 
both the defendants, Chittra Recka 
Goopta and Oomakant Mozoomdar. 
The Goopta defendant prayed for a 
review of judgment, but her applica- 

e tion was rejected; and the plaintiffs 
executed their decree under the pro- 
visions of the latter portion of s. 53. 
Upon this, the Goopta defendant 
again appenred as an objector, and the 
Court released her from liability under 
the decręo under the provisions of 
s. 65. ‘The plaint goes on to say that, 
ia dissatisfaction with the order, the 
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a further suit. Kemp, J., in his judgment no doubt says 
in one -place:—“ It appears to us clear that the plaintiff is Srop Rarax 


plaintiffs appealed to the Zilla Judge, 
and the Judge rejected the appeal, 
holding that, under the provisions of 
s. 55, no appeal would lie. The 
pleader for the appellants, Baboo 
Sreenath Doss, admits that this was a 
` right- decision, and that no appeal lies 
from an order undêr s. 65; but the 
main contention in this case is whe- 
ther, although under s. 56 the Goopta 
endant has been released from 
liability under the decree, a regular 
suit-will not lie for the purpdke for 
which this suit hasbeen mainly 
brought, stripping it of all surplus- 
age, namely, to enforce the lien of 
the plaintiffs under the bond as against 
the property pledged. 

As against thédefendant Oomakant 
Mozoomdar, it is clear that the Sub- 
,ordinate Judge was wrong in rejecting 
the plaint, becayse there has been no 
order with reference to him under 
s. 65 of Act XX of 1866. The pleader 
for the respondents is forced to admit 
that there are ro rulings of this Court 
governing the present case, and that 
it is a new point; and the rulings 
quoted by him appear to us to have 
no application whatever to this case. 
The first is the case of Jugt 
Sahoo (a). In that suit, in which 


L. S. Jackson, J., was*sitting alone, ° 


this point did not arise; he’ was 
pressed to give an opinion upon it, but 
distinctiy refused to give one. The 
other case cited was that of Kristo 
Kishore Ghose,v. Brojonath Mozoom- 
dar (b), present, Peacock, C.J., and 
L. S. Jackson, J., in which case these 
learned Judges held, that in appli- 
cations to the Court under s. 53, 


. . @ 6 W. RB, Mis, 121, 


Act XX. of 1866, the Court ought 
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intention of the Act being that the 
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applicant should merely, on produc- HARANOHUN- 
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duly signed, obtain a decree for the DiwonuNouoo 


sum mentioned in the petition, or any 
less sum which may appear to be 


due with interest and costs, and that — 


it was competent to the Court, under 
& 55, ona representation by the judg- 
ment-debtor after decree, to set aside 
the decree, and stay or set aside 
execution. 

Therefore, as admitted by the plead. 
er for the respondents, there are really 
no decisions of*this Court touching 
on thjs point. 

It appears to us clear that the 
plaintiff is entitled to institute a 
regular suit, which he has done, to 
have the question tried whether the 
property pledged in this bond is liable 
for the debt covered by the bond. 
All that s. 55 enacts is that tlie Court 
may, under special circumstances, set 
aside the decree obtained in a sum- 
mary way by proceedings under the 
provisions of Act KX of 1866 and 
those sections of it which apply to 
specially registered bonds, and that 
there shall be no appeal against such 
orders; but s. 55 does not enact that a 
party shall not be entitled to bring a 
regular suit, as the plaintiffs have 
done in this case, to' follow the pro- 
ferty pledged to them, and to make 
the said mortgaged property liable 
for the debt. 


As against the deféndant Ooma- , 


kant Mozoomdar, against whom the 
plaintiffs have obtained a money-decree, 
s. 


` 
(8) 6 W. R., Civ. Ref, #1, 
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eptitled to institute a regular suit, which he has done, to 
have the question tried whether the property pledged in 
this bond is liable for the debt covered by the bond.” If 
that sentence were taken by itself, it might seem to indicate 
merely the opinion that the plaintiff, having already got a 
summary decree for the money lent, would be entitled to have 
the question tried whether he could not follow the property 
pledged in the hands of a third party. If that were all that 
was affirmed by that decision, I do not know that I should be 
inclined to question it, always supposing that there is some- 


there can be no dob that they are declared liable under the former decree, 
entitled to bring a suit to follow ande So far, I think, there may be something 
make the property pledged liable for in the order of the lower Court re- 
the debt; and as against the other jecting the plaint on the ground that 
defendant, the female defendant there is no canse of action, There 
Chittra Recka Goopta, althoggh under may be no cause of action to set 


.8. 56 of Act XX of 1866, she has, aside these orders, but it does not 


under special circumstances, been follow that the plaintiffs cannot now 
declared entitled to have the sum- bring a suit to have the defendants 
mary decree against her set aside and and the property pledged declared 
execution stayed, and although there liable under the bond. It may be a 
is no appeal against such an order, question hereafter how far the former 


. there is nothing in the law to prevent decision may bind the’ parties, but I 


the plaintiffs from bringing a regular am unable to say that, as the -case 
suit to establish the fact that the stands, there is no cause of action. 
Goopta defendant and her property The ordera pàasseę under s. 56, 
are linble under the bond. Act “XX of 1866, have to my mind 
In this view of the case, we think the effect of altogether setting aside 
that the Subordinate Judge was wrong the decree which a person could, 
in refusing to try this case. under the provisiois of s. 63 of 
We reverse his order, and remand that Act, have obtained in a summary 
the case for him to try it on the way. S. 55 allows the Court 
merits. Costs to follow the result. „which is execyting the decree to stay 
execution, or to set aside execution 
E Jackson, J.— The Subordinate altogether, but it does not, appear to 
Judge, in this case, has rejected the me that the effect of this is to prevent 
plaint, under s. 82, Act VIII af the plaintiffs from seeking their remedy 
1869, holding that it does not disclose ina regular suit; and although there is 
any proper cause of action. I un- noappeal against an order passed under 
derstand that he means by that to s.55,tħereis nothingin the section to 
refer specinlly to the-words of the say that the plaintiff is precluded’ from 
plaint which ask the Court to set urging bis rights in a regular suit. 
asiqe the miscellaneous orders passed I, therefore, concur in reversing the 
under s.' 55 of Act XX of 1866, order of the lower Court, and remand- 
and to have the present defendants ing the case for trial on ita merits. 


N maine 
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thing remaining to execute in execution of the decree obtained . 1875 _ 
against the judgment-debtor; but it really appéars to me that oe 
the judgment of the ledrned Judge goes further, because he Ae ier 
AHOMED 
observes:—* Substantially, the prayer, of the plaint is to havethe v. 
Rascoomar 


defendants, and more particularly the Goopta defendant, declared “Disa 
liable, and her property liable to sale for the liquidation of the ganaxonuy- 
debt secured by the bond of the 9th Jaisti 1274 (22nd May 1867), P=" Sxos= 
that is to say, to make the property pledged liable for the debt.” P1gpuxtpnoo 
In that case if appears that certain proceedings had been taken 
under s. 55, the result of which was to release from liability aperson 
who was called the Gooptadefendant. Further on, the learned 
Judge observes:—* As against the defendant Oomakant Mozoom- 
dar against whom the plaintiffs have obtained a money-decree, 
there can be no doubt tħat they are entitled to bring a suit to 
follow and make the property pledged liable for the debt; 
and as against the other defendant, the female defendant 
Chittra Recka Goopta, although under s. 55 of Act XX of 
1866, she has, under special circumstances, been declared entitled 
to have the summary decree against her set-aside and execution 
stayed, and although there is no appeal against such an order, 

_ there is nothing in the law to prevent the plaintiffs from bring- . 
ing a regular suit to establish the fact that the Goopta defend- 
aut and her property are liable under the bond. In this view 
of the case, we think that the Subordinate Judge was wrong 
in refusing to try this case.” It seems to me therefore that 
the Division Bench intended to lay down that as against all the 
defendants, there was a good cause of action upon which the 
plaintiff was entitled to sue. 

Now, it appears to me,’ as at present advised, that the plain- 
tiff finds himself here on the horns of a dilemma. Either 
he has brought his syit under the summary procedure pre- 
scribed by s. 53 upon the bond and has obtained a decree— 
such a decsee as the Court to which he resorted was able to 
give him—and in thate case, the rule of res judicata will 
apply, which rule the Judicial Committee of the Privy Council 
have repeatedly declared to extend much further than the limit- 
ed termsof s. 2 of Act VIII of 1859 ; or else, having to pròve 
under that bond his right to certain relief, incluging interest 
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down to the period of the suit and to the period of realization, — 


together with a lien upon the immoveable property pledged in 
the bond, he has brought his suit only for a part of that which 
he was entitled to under the bond, and is therefore, by the opera~ 
tion of s. 7 of the Procedure Code, debarred from bringing a 
further suit in respect of the same matter. It appears to me 
that this view is not affected by the circumstance that part of 
the relief to which he was entitled is beyond the power of the 
Court to which he first went. The plaintiff had his choice of 
the Courts, and it was open to him to go to the Court which 


` would give him the larger relief. Hae elected not to do so, and 


went to the Court of limited juyisdiction. I am inclined, as at 
present advised, to hold that a plaintiff is not entitled, after 
having obtained a decree under s. 63 of the late Registration 
Act, to bring a fresh claim if respect of the same subject-matter 
in a regular suit. I do not wish to express any final opinion in 
the matter; but as the point is one of considerable importance, 
and is likely to arise again, I think it ought to be referred for 
an authoritative decision to a Full Bench. 


Baboo Kali Mohun Doss for the appellant. —This is a second 
suit brought on the same cause of action as the first; therefore 
it is barred by s. 2 of Act VIII of 1859. The cause of action is 
already merged in a decree and cannot be litigated again, and 
there cannot be a second decree against the same party on a 
cause of action on which there is already a decree against 
him. The plaintiff had his choice between the summary proce- 
dure under s. 63 of Act XX of 1866, and a regular suit 
under Act VIII of 1859, and he elected the former and 
obtained a decree. It is not open to him now to proceed a 
second time by another form of precedure, A defendant 
cannot be harassed twice for “the same cause. With reference 
to this maxim, their Lordships of the Judicia? Committee 
said in Soorjomonee Dayee v. Suddtnund Mohapatter (1):— 
“This law has been laid down by a series of cases in 


= (1) 12 B, L, R, 304, at p. 315. 


~ 
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this country with which the profession is familiar. It has 
probably never been better laid down than in a case which 
was referred to, Gregory v. Molesworth (1), in which Lord 
Hardwicke held that where a question was necessarily decided 
in effect, though not in express terms, between parties to the 
suit, they could not raise the same question as between them- 
selves in any other suit in any other form; and that decision has 
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been followed by a long course of decisions, the greater part of Drouvxniroo 


which will þe found noticed in the very able notes of Mr. 
Smith to the case of The Duchess .of Kingston”(2). 

In Ootshub Narain Chowdhry v. Chitira Recka Goopta (3), 
ited by Jackson, J., in hig referring order, the plaintiff 
ght to extend the operation of the decree already obtained, 


and\not to get a fresh decree. In this respect the case is dis- 
tinguishable from the present one. “There cannot be two decrees 
for the same debt. E7 


Baboo Mohini Mohun Roy for the respondent.—The relief 


sought in the second suit is not identical with -that in the 
first suit, and depends upon very different considerations: more- 
over, the prrties are- not the same. Hence, there is no bar to 
the second suit. A suit oan only be barred by an Act of the 
Legislature. The difference of procedure in the two cases will 
show how different the two are in`their nature. Under the 
Code notices must be given, a day must be fixed for the 
hearing of a cause, issues framed for adjudication, evidence 
` taken upon those issues, and questions of all kinds are decided 
between parties; but the procedure under the Registration Act 
is simple, and leads at once to a decree for the amount borrowed, 
without any further formality. A decree therefore in such a 
proceeding, where no issues can be tried, cannot bar any suit. 
The Court acting under that Actis a Court of limited jurisdic- 
tion, In Lgla Tilakdhari Lal v. Furlong (4), E. Jackson, J., 


said :—“ There have beep several cases before several Division - 


Benches of this Court in which opinions have been delivered 
0 3 Atkyn, 326. l (3) Ante, p. 411. ° 
eee: L, C., 6th ed., p. 679. (4) 2 B. L. R., A, &, 230. 
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hy different Judges of the Court to the effect that a person, 
who sues upon a bond containing a lien only to obtain a money- 
decree in the first instance, can afterwards bring, a suit to 


enforce his lien. 


I concur in those opinions ; and following them, 


the contention of the respondent’s vakeel in this case must in my 


opinion fail.” 


There are cases in which, as hére, it ig necessary 


to britig a second suit in order either to complete the plaintiff’s 
right, or to obtain a complete remedy. A mortgagee taking out a 


money-decree is not bound to bring one suit for the whole of the 


property belonging to his judgment-debtor, if it has paased to 
different parties, under separate title-deeds—In re Hurry Mohun * 


Ootshub Narain Chowdhry v. Chittra Recha 


Goopta (2) is a direct ruling in the regpondent’s favor. 


Baboo Kali Mohun Doss in reply.—The cases of Lala Tilak- 
dhari Lal v. Furlong (3) and Inre Hurry Mohun Paramanick (1) 


(1) Before Mr. Justice Loch and Mr. 
Justice Mookerjee. 


The bth May 1871. 


In THE MATTER OF THK PRTITION oF 
HURRY MOHUN PARAMANICK.* 


Act VIII of 1859, s. 7—Mortgagee’s 
Lien—Limitation— Interest in Land 
—Multifariousness. 


Section 7 of Act VIII of 1859 does not bar 
a suit for a declaration that property in the 
defendant’s possession is subject to the 
mortgagee’s lien, on the ground that such 
property was part of the property mort- 
gaged, and was not included in a previous 
suit against other parties for other portions 
of the property mortgaged. 


Mr. Itochfort for the petitioner. 
The jadgment of the Court was 


_ delivered by 


Locs, J.— We think that there are 


no grounds for admitting this special 
appeal, 

It .has been urged before us that 
the suit has been brought under the 
provisions of s. 7, Act VIII of 
1859. 

It appears that the plaintiff in this 
case has recovered money-decrea 
against Doorgnpersad Chatterjee, 
who had mortgaged certain property 
to him. After obtaining this money- 
decree, he appears to have found out 
that this property under mortgage 
was in the hands of another person, 
named Bepin Bebary; and, in 1864, 
he proceeded agninst that other person, 
in order to enforce lus lien upon the 
lands which that person had purchased, 
and obtained a decree against him, 


(2) See Ante, p. 411. 
(8) 2 B. L. Rọ, A. O., 280. 


* Application for admission Bf special appeal from a decision of the Additional Judge 
of Wuddea, dated the 24th January 1871, affirming a “decree of the Subordinate Judge 


of that district, dated.the 29th August 1870, 
t 
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are distinguishable, inasmuch as the defendants sought to be 
made liable in the second suit were not the parties against whom 
the previous suit had been brought. 


= 


The following judgments were delivered by the Full Bench :— 


Covon, O.J. (Kemp and Arnsuiz, JJ., concurring) (after 
reading the question referred, continued) :—The referring order 
points out that*this question may have to be considered with 


reference to both ss. 2 and 7 of 


ahdin execution sold the property. 
He-then brought a suit and*got a 
decree against the present deferfdant, 
the petitioner before us, who is also 
purchaser of some of the lands 
mortgaged to the plaintiff, and it is 
here now pleaded that the plaintif 
was bound, when he brought the 
former suit against Bepin Behary, 
to have included the whole of the 
property as it stood when it was 
mortgaged to fim by Doorgapersad 
Chatterjee, 

We think that though such -a suit 


might have bee he@rd, and not been. 


“dismissed for multifariousness, yet the 
plaintiff, in the course he took in 
following the property belonging to 
his debtor upon which he had a lien 
into the hands first of one purchaser 
and then of another acted in perfect 
conformity with lay. He was not 
bound to bring one suit for the whole 
of that property which was held by 
` different parties under separate title 
deeds, He had aright firat to bring 
one property to sale, and, “if the 
proceeds of sale ‘vere sufficient to meet 
his debt, further proceedings dpainst 
the debtor's property in the hands of 
other parties would be unnecessary ; 
but if the proceeds of that sale were 
not sufficient to liquidate his debt, he 


had a right to go against. the rest of- 


Act VIII of 1869, but for the 


oe 


“the mortgaged property in the hands 

‘of other purchasers from the vendor. 
We think, therefore, that this objec- 

tioh raised before us against the 


- judgment of the Jower Appellate 


Court is not goof. 

The second plea raised is as to the 
point of limitation; and here the 
petitioner fails to make good his 
case, He argues that the plaintif is 
not entitled to a period of twelve years 
for preferring his suit, but only to 
six years. ; 

As this however is a suit for en- 
forcing an interest in land, we do not 
.see why twelve years’ limitation should 
notapply. And we think thatthe peti- 
tioner’s counsel is wrong in pleading 
that the plaintiff's cause of action 
should commence from the date of 
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the plaintiff's obtaining his decree. - 


The cause of action in this case should 
be reckoned from the date on which 
he met with opposition on the part of 
the person-in possession and his bring~ 
iag the property to sale for the liqui- 
dation of the remainder of his debt. . 

We think it unnecessary to refer to 
the question of fraud, to which the 
pleader for the petitioner has referred, 
as the lowep Appellate Court hns 
stated that that plen was given’ gp. 
We reject the appliction, . 
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present it will be convenient to treat it as only involving the 
question under the first of these sections; and the first matter for 
consideration is whether proceedings under s, 53 of the Regis- 
tration Act of 1866 are to be deemed a suit. 

The petition of the person seeking to recover on a specially 
registered bond duly verified in the manner required by law for 
the verification of plaints is to be filed in the Court which 
would have jurisdiction to try a regular suit on the obligation, 
and that Court is to make a decree, which iseto be enforced 
under the provisions for the enforcement of decrees contained in 
the Code of Civil Procedure, 

The difference between this proceeding and an ordinary suit 
in which judgment is confessed is that Pu the first the confession, 
instead of being directly notified tê the Court after a suit has 
been commenced, is recorded by an officer specially empowered 
by law to recdrdgt in anticipation of any proceedings in Court, 
and that the Court is specially empowered to act on such confes- 
sion as soon as it is laid before it. 

Special registration was first introduced by Act XVI of 1864 ; 
the language of s. 52 of that Act differs materially from the 
language of the later Act, and it may be doubted whether a pro- 
ceeding, under s. 52 of Act XVI of 1864, could be held to be a 
suit. Under that section the obligation was to baenforced © with- 
out a suit,” and there was no provision for making a formal 
decree—the obligation was to be enforced “as a decree in a 
suit,” but subject to any provisions contained in any law for the 
time being in force in relation to the enforcement without a suit 
of bonds or other obligations for the payment of money registered 
under 8, 51. The change of expression must be taken to have been 
adopted advisedly, and that chauge supports the opinion that pro- 
ceedings under s. 53 0f Act XX of 1866 are in the nature of asuit, 
The fact that only certain porttons of the Code of Civil Procedure 
apply to proceedings under the Registration Aot—see Gaur 
Mohan Das v. Ramrup Mazoomdar (19—is not material; for the 
substitution of a special procedure up to a decree for the ordi- 


nary procedure presoribed in the Code does not alter the nature 
e . 
’ 


i (1) 1 B. L. Rọ A.C, 42, 


` 
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of the transaction, which is, as in all ordinary suits, á prayer to 1875 
a competent Court by a person having a claim against another Stop Eara 
. . OMTAZOOD- 

to enforce, that claim by the exercise of the authority of the io ca 
Court. The claim to the money secured by the bond, and the v. 

: : PES : : Rascooaar 
following up of that claim by application to a Court, is a suit of Dass, 
a civil nature within the meaning of s. 1 of the Code of Civil HARANOHUNG 
Procedure, independently of any peculiarities in the mode of ?™ eee 
prosecuting it, ma aa 


In considering the nature of proceedings under s. 63 of Act 
XX of 1866, we must look at the nature of the remedy obtain- 
able thereunder, and for this purpose it is necessary to examine 

he effect of decrees for realization of debts made in ordinary 
swits. A decree under" s. 53 is at least equivalent to a money- 
decree in an ordinary suit, and on examination it seems to us 
that there is no substantial difference between the effect of an 
ordinary money-decres on a mortgage-bond, und'a decree on the 
same bond for recovery of the money due by sale of the mort-~ 
gaged property. So that whether a decree for the money be 
made under s. 53, or in a regular suit, the remedy of the mort- 
gagee is the same. When a creditor under a bond by which 
property is mortgaged takes a money-décree and proceeds to 
attach and sell the mortgaged property, he thereby transfers to 
thee purchgsere the benefit of his own lien and the right of 
redemption of his debtor, and if there be no third party interested 
in the property, it becomes vested absolutely in the purchaser. 

If the sale be under a decree for sale, it can do no more than 
this. There is, we think, no warrant for holding that, when a 
sale is under a decree for sale, it conveys the rights of both 
creditor and debtor ; but that when it is in execution of a simple 
money-decree only, thé rights of the debtor pass and the creditor 
retains his lien. The object of a sale of mortgaged property in 
execution of a decree is not to transfer the debt from the debtor 
to the purchaser of the mortgaged property, but to obtain 
satisfaction out of the security. Thus, whether the decree do or 
do not direct the sale of the mortgaged property, the mortgagee, 
when he puts that property up for sale, sells the entire interest 
that he and the mortgagor could jointly sell. , ° 
e It cannot be rightly contended that the mgre taking of a 
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money-decree extinguishes the creditor’s lien. 


of Sawruth Sing v. Bheenuck 


(1) Before Mr. Justice Kemp and Mr. 
Justice Glover. 


The 16ih December 1869, 
SAWRUTH SING ann anorner (De- 


FERDANTS) v. BHEENUCK SAHOO 
AND OTHERS (PLAINTIFFS).* 


Mortgagee's Lien— Aoney-Decree. 


A mortgagee who obtains a simple money- 
decree upon a bond by which property is 
mortgaged to him as aecodlateral security, 
does not retain his lien on the property 
mortgaged after it has passed into the hands 
of third persons, 


Mr. R. T. Allan and Baboo Roop: 
nath Banerjee for the appellants. 


Baboo Doorga Das® Duit for the 
respondents. 


Tue judgment of the Court was 
delivered by 


Kemp, J.— These cases were re- 
manded by this Court dn the 14th 
April 1869, with directions to the 
Subordinate Judge to decide upon the 
bona fides of the deed of sale proffered 
by the plaintif. The reply of the 
Subordinate Judge is now before the 
Court in the shape of a report under 
8. 354 of the Code of Civil Procedure, 
and the result of the enquiry by the 
Subordinate Judge is that the deed 
of sale under which the plaintif 
claims is a bond fide transaction. ‘he 
second point taken in special appeal is 
that the purchaser of the decree which 
had been obtained by the mortgagee 
Ishuree Singh agninst-Gunesh Sahoo, 
still retains a lien over the property 
pledged in the mortgage bond. =~ 

With regard to this objection, it 
may be as well to state shortly the 
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There is a case 
Sahoo (1), which seems to go 


position of the parties. "It appears 
that Gunesh Sahoo, on the Srd of 
February 1865, borrowed a certain 
sum on a mortgage bond from Ishuree 
Singh and Nunkoo Singh; a suit was 
brought upon this mortgage bond by 
the mortgagecs on the 13th of Novem- 
ber 1865, who obtaingd a simple money- 
decree, nnd neither asked for nor 
received any decree declaring the 
mortgage property liable to be sold 
qn satisfaction of their bond. The 
present defendants bought the share 
of Qunesh Sahoo in the family pro- 
perty on the 14th September 1867. 
Whilst the proceedings in the case of 
Ishuree Singh and Nunkoo Singh 
were pending, Gunesh Sahoo sold the 
disputed property to the plaintiff 
Bheenuck on the 81st January 1866. 
Now, it appears to us that at the date 
of this sale the property of Gunesh 
was virtually unburdenéd; no doubt 
there had been upon it originally a 
mortgage lien in favor of Ishuree and 
Nunkoo Singh; but thet lien, if it 
were not altogether done away with, 


was ot all events rendered infruc- ' 


tuous by the proceedings of the mort- 
gagees in 1866, before the date of the 
sale to Bheenuck, when they chose to 
waive the right of selling the property 
pledged in satisfaction of their mort- 
gage bond, and to receive instead a 
simple money-decree, It was con- 
tended by Mr. Allan for the special 
@ppellant that the purchaser of a 
money-decree of this description still 
retains the lien, which “the original 
mortgagee had over the property, 
inasmuch as he bought the rights of 
these mortgagees, and these mortgagees 


a 
* Special Appeal, Nos. 1620, 1621 of 1868, against a decree of the Principal Sudder 
Ameen of Zilla Sarung dated the 11th March 1868, affirming a decree of the Munsif of 


Pursa, dated the 20th, April 1867. 


Se 
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to this length; see the passage beginning “now it appears to 

s,” but these words are qualified by a passage further on, “ we 
do not say,” &c.; and the case of Ramchurn Lal v. Koondun 
Koomaree (1) is directly the other way. If then-the lien be not 


could have brought a suit irrespective has never sued to have it declared 


433 


1875 


Syrup “Srup Euan 
Moarrazoop~ 
DREN 
Manonugp 


v. 
Rasooomar 
Dass. 


of their money-decree to have that that the property was liable to be sold HARANGOK- 


decree satisfied out of the property in satisfaction of the mortgage debt. 


DER Guasa 


pledged in the bond; and in support It seems too much to say that a party, Hideseapued 


of this contention, we have been who having obtained a money-decree 
referred toa decision in“the case of for a mortgage ‘debt, has still the 
Prahlad Misser v. Udit Narayan power to sue to have that'decree satis- 
Singh (a). With regard to this fied by declaring that the mortgaged 
precedent, it is enough to say thabin property is Gable to sale, can keep 
that case the decree was obtained upon, that right hanging over his judgment- 
ortgage bond, and that ig ordered debtor for an indefinite period of time; 
the portgaged property to besoldin and, if he does not choose to exercise 
antisfaetion of the mortgage debt. that right himself, can sell that right 
In this case the decree was a to another a year afterwards. But 
simple money-decree, and therefore however this may’ be, in the present 
the precedent quoted is in no way case no attempt has ever been made 
in point, On the contrary, it appears to pursue such a right, and the point 
to us that the principle laid down by taken by the special appellant's 
the Full Bench in the case of Gupi- pleader does not therefore arise. It 
naih Sing v. Sheo Sahay Sing (b) appears tous, therefore, that this special 
applies to the matter now before appeal musts be dismissed with costs. 


us. In that decision it is lsid down (1) Before Bir. Justice Phear and Mr. 
that a party to’whom a property is Justice E. Jackson, 
ledged for a d if he contents 

himoolf with a ates money-decree Tha Hh: May:1809 

7 n . RAMCHURN LALL (Prammer) v. 
against his debtor, cannot execute his  KOONDUN KOOMAREE AND ANOTHER 
decree against the property pledged to (DrreNDanTs).* x 
the prejudice of a subsequent bond Morigagee’s Lien—Money-Decree— 
fide purchaser. He may enforce his Kistbandi—Form of Decree. 
lien by separate action against the 
party in possession of the property instalments the amount of a decree obtained 
pledged to him; but. he cannot ypon a bond, does not effect an extinction of 
execute his money-decree agninst the the original debt or the mortgagee’s lien upon 
property in the hands of the subse- property mortgaged to him by the bond. 
quent purchaser, We do notsay that By deed of conditional sale, dated 
such a remedy does not exist to the ° January 1863, the second defendant 
special appellant in this case, but itis Rampersad sold certain immoveable 
quite clear that, up to this timg, he has property to the plaintiff, who foreclosed 
made no endeavour to follow it, and in February 1865, and then brought the 


(a) 1B, LB, AG, 197. (2) B. L. Ru Sap. Vol, 72, 


* Special Appeal, No. 2126 of 1888, against a decree of the Judge of Zilla Bhangul- 
pore, dated the 6th May 1868, affirming a decree of the Subor@inate Judge of that 
district, dated the 14th May 1806, s 






A kistbandi, or arrangement to pay by 


Boss. 
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extinguished by taking a money-decree, and if it continue an 
incident of the debt when it passes from a contract-debt into a 


present suit for possession. He was 
opposed by the defendant Koondun 
Koomaree, who claimed to have a lien 
on the property by virtue of a mort- 
gage dated the 26th Kartik 1259 (9th 
November 1852). It appeared that 
default having been made by Ram- 
persad in payment of her mortgage- 
debt, Koondun Koomaree instituted a 
suit, and on the 16th September 1861, 
obtained a simple money -decree against 
him, in execution of #hRh the plaintiff 


Baboo Kali Mohun Qoss for the 
respondents. 


The following judgments were 
delivered :— 


Pusan, J.—I think that both the 
lower Courts are. right in the view 
they have taken as to the lien of 
Koondun Koomaree, On the 17th of 
July 1863 it is certain that this lady 
had aright of recourse to the pig- 


alleged that some, if not all, of the eperty in question for the purpose of 


mortgaged properties had been sold. 
However, the decree appeared to have 
been never fully satisfied, for on the 
7th July 1863, a kistbandi was entered 
into between KoondungKoomaree and 
Rampersad, whereby the latter, in 
addition to the properties already 
mortgaged to Koondun Koomaree, 
pledged certain other properties (also 
comprised in the plaintiffs deed of 
conditional snle) as security for the 
nmiount of the decree. Koondun Koo- 
maree now claimed a lien for the 
original debt on all the properties 
included in the kistbandi. The plain- 
tiff, on the other hand, contended that 
not only did the kistbandi amount to 
a satisfaction of Koondun Koomaree’s 
decree of the 16th September 1861, 
but that it also extinguished the 
original debt. 

The Subordinate Judge held that 
Koondun Koomaree had a lien on the 
properties originally mortgaged, but 
not on those subsequently pledged by, 
the kistbandi. 

The Subordinate Judge’s devision 
being affirmed by the Judge on appeal, 
the plaintif preferred the present 
appeal to the High Court, 

s 


Biboos* Debendyo Narain Bose and 
Kali Kishen Sen for the appellants. 


realizing her debt. At the same time 


she bad a decree against Rampersad , 


for the same debt which she could 
satisfy by attachment and sale of any 
other property belonging to him. Oa 
that day she entered into a kist- 
bandi with her judgment-debtor, by 
which probably she deprived herself 
of the right of execution of the money 
decree against Rampersad, viz, in 
consideration of the other properties 
pledged by the terms of the kist- 
bandi, she gave up her right to 
attach and sell in, execution of that 
decree any property of Rampersad 
which she might be able to lay 
hold of. 

It has been urged that the kist- 
bandi was not only a satisfaction of 
the decree in the way I have just 
mentioned, but also effected an ex- 


tinction of the original debt, and go - 


ipso fucto did away with Koondun 
Koomaree’s lien. 

Ido nof think this is so. I think 
her right of recourse to the property 
pledged by the bond of Kartik 1259 
(8th Ngvember 1852) was not affected 
by the decree of September 1861, and 
was not lost by this lady's giving up 
her rights under that decree. If this 
be ao, nothing has occurred since July 
1863 to affect the lien, 


j 
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judgment-debt,—see Syud Nadir Hossein v. Pearoo Thoyil- 1875 
darinee (1), (post, p. 432;) as the creditor cannot sell the Srov Emax 


, The foreclosure of February 1865 
cannot put the plaintiff in a better 
position as to this lien than he was in 
January 1863 when he took the 
conditional sale, and at that time un- 


. doubtedly the property whichhe bought 


was subject to Koondun Koomaree’s 
lien and her right®to realise her bond 
-debt out of it. 

It appears to me, therefore, that 


intiff has no right to papsession, 
possession subject to that lien, 
I have ‘been slightly embarrassed by 
the actual form of the decrees of the 
lower Courts. It appears‘to me that 
they might have been simpliciter in 
the shape of decrees for possession 
subject to the lien of Koondun 
Koomaree. But I am told that the 
form which they have actually taken 
is due to the circumstance that some, 
if not all of the property, subject to 
Koondun Koomoree’s lien, has been 
sold in execution, of the decree of 
1861, and that consequently that pro- 
perty is no longer in the hands of any 
of the defendants. However this 
may be; I think the decree of the 
lower Court should be modified so as 
to make it a decree for possession of 
so much of the land ag may be in the 
possession of the defendants, subject 
only to the lien of Kuondun Koomaree, 

Although I think that the decree 
of the lower Appellate Coart should 
be thus modified, the amendment is 
not material 2s between the parties, 
and I think that the appellant must 
pay the costs of the respondents in 
this appeal. 


this lady’s lien still subsists, and the, 


Mosrrazoop- 
iaa 
E. Jacuson, J.—I also think that aaa 


v. 

the decree of this Court should pass Ravoooatae 
as just stated by Phear, J. I also eee: 
think thet the lien of Koondun HaRsxonun- 
Koomaree on the property subsisted ae ies 
notwithstanding that she had obtained Dirosusnxo: 
only a money-decree, and notwith- secs 
standing that in place of that money- 
decree she had accepted an instalment 
bond. In thjs,suit, therefore, in 
which she has put forward her lien, 
she is entitled to a declaration of the ” 
validity of that lien as- against the 
plaintiff’s title to possession. The 
plaintiff's decree therefore should be 
for possession of the property subject 
to this lien, ° 

The respondents will get their costs 
from the appellant. 


(1) Before Mr. Justice Kemp and Mr. 
; Justice Pontifex. 


n BAG GBF 
SYUD NADIR HOSSEIN (one or THE 


Dererpants) v. PEAROO THOVIL- 
DARINEE (Prantrirr).* 


Striking off Execution Proceedings— 
Money-decree— Mortgagee’s Lien— 
Assignment of Judgment-debi—Sale 
of Property on which there is a Lien 
—Act XIV of 1859, 8. 20—Act VIL 
of 1859, 3, 270. 


e 
The striking off of an execution-proceed- 
ing affecta only the files of the Court and 
the application for sale, and does not inter- 
fere with the continuance of any attachment 
under the decree which is executed. 
e 


. š 
* Regular Appeal, No. 240 of 1871, against a decree of a Subordinate Judge of 


Zilla Dinagepore, dated the 80th June 1871. 


. 
56 


426 


. 1875 
Syrup Exran 
RMomrazoop- 
DEEN 
Manonen 


Razcooman 
Dass, 


Haraxcr UN- 
DBR BHOEE 


bisosoNeioo 
Bosk, 


N ke Pike 


+e 


BENGAL LAW REPORTS. 


A simple decree for money upon a bond 
by which immoveable property is mort- 

gaged, carries with it a lien upon the pro- 
perty mortgaged, and that lien continues 
as an incident to the debt when it passes 
from a contract-debt into a Judgment-debt, 
and it continues when such judgment-debt 
is subsequently assigned to a purchaser. 

An attachment under a money-deoree on 
a mortgage bond and a mortgage lien oan- 
not co-exist separately in the property hy- 
pothecated, and such an’atfachment must be 


treated when existing as an attachment for e 


enforcing thelien, And if property subject 
to such lien is sold in execution of a deeree 
while it is under attachment under the decree 
upon the mortgage bond, the lien existiig 
upon the property is, transferred from the 
property to the purchase-moneys, and there- 
upon the property becomes thenceforth dis- 
charged from the lien. If alter the rejec- 
tion of a claim preferred by the mortgages, 
or person claiming the lien, ne regular suit 
is brought under s. 270 of Act VIII of 
1859 to enforce the lien, that lien is lost, 
ote the decree becomes thenceforth a mere 
y-decree discharged from any inci- 
dental lien. 


.* In*order to keep a decree alive, s. 20 of 


Act’ XIV of 1859 does not require more 
than that some actual procecding should be 
taken, which, if successful, would result 
in the discharge or partial discharge of the 
judgment-debt. The proceeding need not 
be by a person legally and rightfully en- 
titled to the decree, 


The Advocate-General, offg. (Mr. 
Paul) (with him Baboo Bhobanee 
Churn Duit) for the appellant. 


Mr. Woodroffe (with him Baboos 
Sreenath Doss aud Bhuggobutty Churn 
Ghose) for the respondent. 


The judgment of the Court was 
delivered by 


Pontivex; J.-#On the 28th Aghran 
1268 (12th December 1861), Mirza 
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_ property and retain the lien, it must continue in existence so far 
asmay be necessary for the protection of the purchaser. 


An 


Mahomed Ali Beg borrowed Ra. 8,000 
from the Mohunt Ramdassjee; ond 
secured the same by a registered bond 
of that date, under which 153 annas 
share of Pergunna Pultapore in the 
Collectorate of Maldah was hypothe- 
cated. On the 2nd of March 1864, the 
Mohunt filed a plafht against Mirza 
Mahomed in the Court of the Principal , 
Budder Ameen of Moorshedabad, and 
therein stated that he instituted the 
suit for the recovery of Re. 11,650-14 
from the mortgaged property and 
from other moveable and immoveable 
properties, as well as from the defend- 
ant. Mirza Mahomed, by his auswer 
filed the 6th of April 1864, admitted 
the amount of the claim, but begged for 
time, This was refused by the Prin- 
cipal Sudder Ameen of Moorshedabad, 
who, by his decree dated the 14th of 
April 1864, ordered “that the suit be 
decreed, and that the plaintiff recover 
from the defendant the amount of the 
claim with interest.” 

It has been contended that this’ 
decree was a mere money-decree to 
which the mortgage lien did not and 
could not attach, inasmuch as the 
Moorshedabad Court had no jurisdic- 
tion to affect land situate in the Col-' 
lectorate of Maldab. . 

On the 4th of May 1864 the Mehunt 
applied under a, 286 of Act VIII of 
1859 for a certificate for executing 
the decreé in the Civil Court of Zilla 
Dinagepore within the jurisdiction of 
which Maldoh was situate. On the 
20th gf May 1864, a certificate was 
ordored to be forwarded to the Judge 
of that zilla, and on the 10th of 
June 1864, the Mohunt potitioned the 
Principi! Budder Ameen of Dinage- 
pore, stating that he had execut- 
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HIGH COURT. 


order for sale cannot conclude persons not parties to the suit, and 
without such order, in the absence of any third party interested 


ed the decrée, and praying that the 
amount decreed with costs and in- 
terpst might be ordered to be realized 


by sale at auction of the right and’ 


interest of the judgment-debtor in the 
zeminderi, Under the proceedings in 
execution, not only the 15} annas 
share of Pergunga Pultapore, but 
also another property called Pergunna 
Bansdaub, had been attached and 
directed to be sold. Mirza Mahomed, 
the 9th of September 1864, peti- 
that Pergunna Bansdauk should 
from attachment ang sale 
on theground that he held it as trustee 
under a wasiainama dated the Ist 
Baisakh 1266 (18th April 1859). This 
wasialnama it will be necessary to 
diréct our attention to presently ; but 
in passing, it may be well to notice that 
it was produced and relied upon as early 
as the 9th September 1864 as a sub- 
sisting instrumdnt of trust under which 
>- the jadgment-debtor was trustee. 
On the 18th of September 1864, an 
order was made on*Mirza Mahomed’s 
petition stopping the auction-sale; 
but on the 18th of December 1864, 
the Mohunt preferred a petition sug- 
gesting that the sale of Bansdaub 
might stand over, but praying that the 
sale of the 15} annas share of Pulta- 
pore might be proceeded with; and 
by an order of the samé date, the 
auction-gale of Pultapore was directed 
to take place. In this order it is 
stated that the whole 15$ annas of 
Pultapore had been attached, and that 
it was unnecessary to attach it again. 
The date fixed for sale was the*4th of 
May 1865. Subsequently to such 
attachment, the property was attached 
by Poran Bibeo, a judgment;creditor 
of Mirza Mahomed, under a decree of 
1865. 


In Falgun 1271 (February, March 
1865), the Mohunt had entered into 
a contract for the sale of the 
decree of the 14th of April 1864 
to Meer Hossein, but the Mohunt 
refusiug to complete, Meer Hossein 
instituted a guit for specific perform- 
ance in the Court of the Principal 
Sudder Ameen of Moorshedabad, who, 
on the 28rd of December 1865, con- 
firmed the purchase by Meer Hossein. 
eIn the meantime and before such 
contract had been completed, and 
daring the pendency of the suit for 
specific performance, the 154 annas of 
Pultapore had been sold on the 29th 
April 1865 in, execution of Poran 
Bibee’s decree, and had been purchased 
in the name of Korshed Begum, a 
nenr relative of Mirza Mahomed, and 
according to the appellant with the 
trust funds held under the wasiat- 
nama; but adcording to the reapon- 
dent with the money of Mirza Maho- 
med himself. 

It would seem that, on the appli- 
cation of the Mohunt or Meer Hossein, 
it was at first ordered that the sale- 
moneys should remain under attach- 
ment on the ground that the property 
had been first attached by the Mohunt; 
but upon application by Poran Bibee 
to release such attachment on the 
allegation that the execution case of 
the Mohunt had been struck off, the 
sale-moneys were released from attach- 
went. The execution case of the 
Mohunt had in fact been struck off 
after the sale under Poran’s execution, 
on the 4th of May 1865, by order of 
the Principal Sudder .Ameen of 
Dinagepore, because the fees of the 
peon for promulgation of auctionssale 
bad not been paid. “But such striking 
off would only affect, the files of the 
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in: the property, a complete title passes by the sale in execution 


of the money-decree, 


Court and the appliostion for sale, 
and would not interfere with the 
continuance of the attachment. 

On the 12th June 1865,. Meer 
Hossein applied by petition to 
the Principal Sudder Ameen of 
Moorshedabad, stating that the exe- 
cution case of the Mohunt had been 
struck off, because during the pendency 
of the specific performance suit, 
the Mobunt had Veeh enjoined from 
carrying it into effect, and asking that® 
the sale-money might be retained until 
the specific performance suit was dis- 
posed of, insisting that the fest 
attachment being under the Mohunt’s 
decree, that decree wust have prio- 
rity and be satisfied out of the sale- 
money. The Principal Budder Ameen 
of Moorshedabad on the same day, after 
stating that the objection could not 
be made in that Court, but must be 
preferred in the Court’ which made 
the sale, ordered that the petition 
should be rejected. 

The decree of Poran Bibee had 
originally been passed in the Moorshe- 
dabad Court, which also had passed 
the decree of the Mohunt. The 
former decree had been sent for exe- 
cution to the Sudder Ameen of Maldah, 
and the latter to the Principal Sudder 
Ameen of Dinagepore. The sale 
under Poran's decree had been exe- 
cuted by the Court at Maldah. 

On the 30th of June 1865, Meer 
Hossein presented a petition to the 
Sudder Ameen of Maldah, stating the 
result of his petition to the Moorshe- 
dabad Court, and asking that the sale- 
moneys which were then in the Maldah 
Collectorate might be rejained, not- 
withstanding that a cheque for the 
same had been given to Bibee Poran. 
The Sudder Ajneen of Maldah, on 


the Ist of July 1865, held that, in 
consequence of the execution case 
having been struck off, the attachment 
by the Mobunt was annulled, aad 
thereforerejected the petition, Against 
such rejection Meer Hossein appealed 
to the Judge of Dinagepore, who, on 
the 9th of December 1865, dismissed 
the appeal on the ground that he had 
no jurisdiction, as no appeal could lie. 
The result was that the sale-moneys 
were paid out to Poran Bibee. During 
these proceedings the specific perform- 
ance eauit between Meer Hossein 
and the Mohunt remained unde- 
cided, and it is one of the points te 
be determined in this appeal, whether 
these proceedings by Meer Hossein, 


“while only entitled by contract to the 


decree of the 14th April 1864, were 
sufficient to keep such decree alive 
under s. 20, Act XIV of 1859. 

The respondents having obtained 
a decree against Meer Hossein, on 
the 29th of June 1867, applied for 
the auction-sale df Meer Hogsein’s 
right and interest in the decree 
obtained by the Mohunt, dated the 
14th of April 1864, against Mirza 
Mahomed. By a sale certificate dated 
the 1st of February 1869, which recites 
that the decree of the 14th of April 
1864 had been executed by one Bibee 
Moneerun {n Zilla Maldah in No. 172 
of 1868, and further recites that the 
auction applied for by the respondent 
took place on the 29th of January ` 
1869, it was certified that the respond- 
ent herself had become the purchaser 
of the Said decree, and that all Meer 
Hossein’s right and interest therein 
had passed to her. 

It woyld appear from a petition of 
the appellant, dated the 21st of July 
1868, to the Court at Moorshedabad, 
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If there be persons not parties to the suit claiming an interest 
in the property, no form of dealing with the property in their Srvp Enam 


and from the Sth paragraph of his 
written statement, that prior to the 
2nd of April 1868, Meer Hossein had 
transferred the decree of the 14th of 
April 1864 to his mistress, the said 
Bibee Moneeron, benami, with the 
object of preserving it from decree- 
holders against himself, and that Bibee 
Moneerun, with a view to realize the 
amount due under the transferred 


cree, had, on the 2nd April 1868, 
applied to the Court of Moorspedabad 
for notives to be issued under g. 216 


of Act VIU of 1859, and notices hav- 
ing been accordingly issued that the 
appellant filed his petition of objection 
thereto. 

The appellant in his written state- 
ment alleges-that Moneerun’s applica- 
tion for execution was refused on the 
4th of May 1868, but that date ig in- 
consistent with his own petition of 
objection presented on the 21st July 
1868, and also with the petition of 
Meer Hosseip, dated the 3rd of 
November 1868, to the same Court, in 
which Meer Hossein stated a sale by 
deed by him to Bibee Moneerun and 
that she had executed the decree, and 
asked that her name might be substi- 
tuted for his in the execution case, 

The final order on this petition does 
not appear in the printed%ecord ; but 
we have been informed that it was 
made after the sale certificate to the 
respondent, vriz., on the 3rd of Feb- 
ruary 1869, and that the application 
by Meer Hossein was refused on the 
ground that tlfe transfer to Moneerun 
was simply benami. 

Another question to be determined 


in this appeal is, whether the proceed-. 


ings by Moneerun kept the decree of 
the 14th of April 1864 alive? During 


the interval Mirza Mahomed appears 
to have died. As before mentioned, 
he had been a trustee under the will 
or wastatnama of lat Baisakh 1266 (13th 
April 1869) executed by Kharoon- 
nissa, by which Pergunna Bansdaub 
aud other properties, moveable and 
immoveable, were, so far as the same 
were made subject thereto, devoted 
to certain trosts which, ifnot precisely 
ewugf, were of that nature, and which 
willwas acted upon as valid long before 
the decree against Mirza Mahomed of 
thg 14th April 1864. It appears that 
by another wasiainama, dated the 8th 
Bhadro 1271 (28rd August 1864), 
Mirza Mahomed, being about to pro- 
ceed on a pilgrimage for three years, 
appointed the appellant Nadir Hossein, 
his sister’s son, trustee for three years 
of Kharoonnissa’s will. A recital 
appears in this document, which has 
been.relied upon, to the-effect that the 
trust income was insufficient to meet 
the expenses of the trust, and the 
income is stated as Rs. 3,296. 

By his will, dated the 20th May 
1868, Mirza Mahomed appointed Nadir 
Hossein trustee in his place of Kha- 
roonnissa’s will; Mirza Mahomed’s will 
recites that 153 annas share of Per- 
gunna Paltapore had then recently 
‘been purchased and formed part of 
the trust property. Immediately after 
her purchase of the decree, viz., on the 
Ath of February 1869, the respondent 
applied for execution to the Principal 
Sudder Ameen of .Moorshedabsd 
against property in that district, and 
objections to such execution were 
made separately by Nadir Hoasein 
the trusted, and by the heirs of Mirza 
Mahomed. The ebjection of® the 
appellant Nadir Hossein was numbered 
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absence can prejudice their ‘rights. The decision of the Full 
Bench in Gupinath Sing v. Sheo Sahay Sing (1) is clear on 
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43 of 1859, and alleged that he was not 


the heir of Mirza Mahomed, and that he 
was not in possession of any property 


Judge of Dinagepore, on the 6th of 
December 1870, insisting that the ori- 
ginal mortgage lien on Pultapore, 


‘left by Mirza Mahomed, but that he 
was in possession of trust property 
under Kharoonnissa’s will as trustee 
in succession to Mirza Mahomed. 
The order upon this objection, dated 
29th May 1869, was that Nadir 
Hossein should be released from liabi- 
lity under the decree. Such ordere 
could only apply to or affect property 
in the district of Moorshedabad. 
The objection of Mirza Mahomeg’s 
heirs (among whom Nadir’ Hossein 
ws apparently fot included) was 
numbered No. 23 of 1869, and among 
other grounds raised the question that 
execution was barred by limitation. 
This objection was rejected by the 
Principal Sudder Ameen of Moor- 
shedabad on the 29th of Alay 1869, on 
the ground that the Mohunt’s execu- 
tion case having been struck off on 
the 4th of May 1865, and Bibee 
Moneerun having applied for execu- 
tion ori the 2nd of April 1868, she 
being in fact the nominee of Meer 
Hossein, such application by her must 
be considered as sufficient to keep the 
decree in force. 
Therespondentsubsequently appears 
to have obtained an attachment of 
Pergunna Pnltapore in the Zilla 
Court ofDinagepore, whereupon Nadir 
Hossein again under s. 246 made his, 
objection that the property was trust 
property, nnd on the 7th of June 1870, 
the Judge of Dinagepore allowed the 
objection and released Pergunna 
Pultapore from attachment. In conse- 
quence of such release, the respondent . 
instituted the suisin which this appeal 
arises, in the Court of the Subordinate 


under the bond of the 28th Aghran 
1268 (12th December 1861), was still 
subsisting, and was incident to the 
decree of the 14th of April 1864, and 
must override all alienations by Mirza 
Mahomed, or persons claiming through 
him, and praying for a sale of the 
mortgaged premises in execution of” 
the degree of the 14th of April 1864. 
As Ngdir Hossein in his objections 
in the Moorshedabad and Dinagepore 
Courts had not raised the question 
that 154 annas share of Pultapore had 
been purchased under Poran’s sale in 
execution out of the profits of the 


trust property, but had only alleged 


that such share was trust property, 
and that he had succeeded to it as 
trustee under Kharoonaissa’s will, the 
respondent in-the plaint could not 
raise the question of the validity of 
the purchase under Poyan’s execution. 
And as in her plaint the respondent 
makes no mention of the proceedings 
in execution by Meer Hossein in 1865, 
and by. Moneerun in 1868, and does 
not attempt to show that any pro- 
ceedings in execution had been taken 
to keep the decree of the 14th of 
April 1864¢ alive, between the date 
theréof and her own purchase of it, 
she must have assumed that, if she was 
entitled fo the mortgage lien, her 
right to sue in respect of the mort- 
gaged property would hot be barred 
for twelve years, notwithstanding that 
the mortgage-debt had been changed 
into a judgment-debt by the decree of 
the 14th of April 1864: and this assump- 


(1) B. L. R., Sup. Vol., 72. 
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this point. 


tion would seem to be correct and is 
in accordance with the judgments of 
Macpherson, J., in the cases 
of Surwan Hossein v. Shahazadah 
Golam Mahomed (a) and Biswanath 
Mukhopadhya v. Gosaindas Bara 
Madak (b). 

The appellant by his written state- 
ment in thie suit for the first time set 
up the case that the property had 

en purchased under “Poran’s execu- 
tion, out of the profits of Kyharoon- 
nigsa’s trust property. He further 
insisted that the decree of tho 14th 
of April 1864 was a mere money- 
decree, which did not carry with it the 
mortgage lien, and that proceedings 
in execution under such decree were 
barred by limitation, inasmuch as 
Moneerun’s application fôr execution 
on the 2nd of April 1868 must be 
treated as fraudulent and inoperative. 
He algo insisted that, as Meer Hossein 
failed to establish by suit his right to 
the purchase-mongy, when the pro- 
perty was sold in 1866 under Poran’s 
execution, and allowed her to obtain 
such money by submitting to the 
rejection of his claim under s. 270, 
his mortgage rights (if any) over the 
property thereupon ceased. 

The Subordinate Judge settled five 
issues in the suit, which are in effect as 
follows :— 

1. Whether the decree sued upon 
was barred by limitation P ° 

2, Whether the respondent had 

- a mortgage lien upon the property ? 

3. Did the property belong to 
Mahomed Mirza P 

4. Whether the respondent was 


(a) B. L, Rọ, Sup. Yol, 870 


HIGH COURT. 


It seems to us that that decision does no more than 
declare this as a fundamental rule. 


The expression “he is 


bound by the act (default) of Meer 
Hossein ? k 

5. Whether the respondent was 
entitled to set aside the alleged trust 
under which the appellant claimed to 
hold the property ? 

Ou the fifth issue, which in a parti- 
cular view of the case is a material 
issue, evidence appears to have been 
taken, but thg Subordinate Judge 
ebaving decided the case on other 
grounds did not give any judgment 
on such issue, though he incidentally 
expressed an opinion upon it. 

The Subordinate Judge found on 
the first issue thatthe decree was not 
barred by linfitation, inasmuch as 
the proceedings by Meer Hossein in 
1865 and by Moneerun in 1868 were 
sufficient to keep it alive. But he 
seems to have partly founded his deci- 
sion with respect to Moneerun’s pro- 
ceedings on a decision of the 9th of 
January 1869, to which he says Nadir 
Hossein was a party, but which does 
not appear in the record. 

On the second issue, he found that 
the mortgage lien atill subsisted, and 
had passed to the respondent, and 
must override any sale under Poran’s 
decree; at the same time. incidentally 
expressing his opinion that the alleged 
purchase with trust-money was so 
palpably suspicious that proof of its 
bona fides must be adduced before it 
¿could be allowed to stand against 
° Mirza Mahomed’s judgment-creditors. 
One ground for such suspicion being 
the fact that it was purchased in the 
name of Korshed Begum, a relation 
of Mirza Mahomed, instead of in the 


e 
- 
(5) 3 B. Le R., App., 140, 
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simply in the position of an 
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ordinary judgment-ereditor in 


respect of his decree, and can only sell the rights and interests 


name of, Nadir Hossein, who was then 
acting as trustee under his temporary 
appointment by the deed of os 28rd 
of August 1864. 

On the third issue the Judge found, 
what is not denied, that the property 
at the date of the.mortgage belonged 
to Mirza Mahomed. And on the fourth 
issue he held that Meer Hossein’s 
default in letting Poran get the pur- 
chage-money in 1866 did not discharge | 


- the mortgage lien. 


Against this decision the defendant 
has appealed, insisting on the same 
objections substantially as those taken 
in hia written statement. 

“The issues settle in the Court 
below are sufficient for the determina- 
tion of this case. 

Taking the second and fourth issues 
together, I am of opinion that, as the 
form of mortgage or charge created by 
the bond of 28th Aghran 1268 (12th 
December 1861) did not vest any estate 
in the Mohunt, but only established a 
lien asincident to the money-debt, such 
lien continued an incident of the debt 
when it passed from acontract-debt into 
ajudgment-debt, and so continued when 
such judgment-debt was subsequently 
assigned to Meer Hossein. Otherwise 
the right to the lien must have 
remained in the Mohunt. But as his 
jadgment-debt represented the full 
amount for which Mirza Mahomed 
and the land were liable to him, and 


as he had transferred such judgment-° 


debt to Meer Hossein for what,must 
be taken to have been its full value, 
he could not retain the lien either 
against Mirzn Mahomed or Meer 
Hossein. He could note retain it 


(a) B. L, R., Sup. Vol., 879. 


‘against Mirza Mahomed, for he had no 
longer any debt or demand against 
him or the lands ; and as Mirza Maho- 
med had neither done nor paid any 
thing to discharge the lien, it must 
still have continued to exist. But the 
only possible existence it could have 
would be as incifental to the judg- 
ment-debt; and therefore I am of 
opinion that the sale of the money- 
decree of the 14th of April 1864 
passed with it the lien’ under the 
bond of the 28th Aghran 1268 (12th 
December 1861). ‘The cases of 
Sarwan Hossein v. Shahazadah Golam 
Mahomed (a) and Biswanath Mukho- 
padhya v. Gosaindas Madak Bara (b) 
are in fact authorities for this position. 
> Sach lien could only be enforced against 
the property subject thereto, so 
long as it remained the property of 
Mirza Mahomed, and, so long as the 
decree remained in force by attach- 
ment under that decree, though, 
according to the .decisions,—and it 
would seem asa necesaity consequence 
of s. 246, Act VIII of 1859,—if 
the property before attachment had 
passed into the hands of third persons, 
a separate anit would have been requi- 
site to enforce the lien against the 
pland in the hands of guch third persons: 
It has been gurged that, because the 
property was situate in the district of 
Maldab, the Moorshedabad Court 
could have no power ‘to affect it by its 
decree; but the effect of the decree 
in the Moorshedabad Canrt was not to . 
create any right against the land, but 
to turn a contract-debt to which a lien 
was incident into a jndgment-debt to 
which, without any operation of the 


(6) 8B, L, R, App., 140, 
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of his debtor,” could not be intended to limit the decree-holder’s _1876 
power of selling the rights conferred by hie lien. Syrup Ras 
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Moreover in the case before us at proceeding shall have been taken to v. 
Drxorexpit0o 


the date of the sale to Meer Hossein, enforce or keep in force a decree within Bose. 
the property over which the lien three years next preceding the appli- 
extended had already in fact been cation for execution. 
attached by the Mohunt under the It has been strenuously argued 
decree of the 14th April 1864. It before us that ba proceeding intended 
ems to me clear that an attachment, by that section must be a proceeding 
a money-decree on a mprigage- by some person legally and rightfully r 
bond and the mortgage lien eannot entitled to the decree; and conse- 
co-exist separately in the property qyently that neither the attempts by 
hypothecated; and that such an Meer Hossein in 1865, to obtain the 
attachment must be treated when exist- sale-moneys (the decree at that tigo 
; í ; © 
ing as an attachment enforcing the lien. not having been legally transferred to 
This attachment existing at the date him), nor the attempt by Moneerun 
of Meer Hossein’s purchase passed ag in 1868 to execute the decree (she 
an incident of the decree purchased being a nominee of Meer Hossein for 
by him; and as the property was sold the purpose of defrauding his creditora, 
on the 29th April 1865 pending such and her name not having been substi- 
attachment, the lien was transferred tuted for that of Meer Hossein as 
from .the property to the purchase- decrée-holder), could operate to keep 
moneys; and thereupon the property the decree alive. I cannot find any 
became thenceforth discharged fromthe warrant in s. 20 for such argument, 
lion. Meer Hossein might, after the That section appears to me not to 
rejection by the Sudder Ameen of his requiremore than that some actual pro- 
application, with respect to these pur- ceeding should be taken which, if 
chase-moneys, have instituted aregular successful, would result in the disch ze 
suit to establish his title to them under or partial discharge of the judgment- 
s. 270; but failing to do so, he forfeit- debt. With respect to the proceeding 
ed his lien both on the lamad and the of 1866 by Meer Hossein, if he had 
purchase-moneys. succeeded in retaining under attnch- 
But having forfeited such lien, it ment, as he was bond fide attempting to 
does not follow that he fotfeited the do, the purchase-moneys arising under 
right to execute otherwise the decree Poran’s execution, the decree, which 
. of the 14th of “April 1864. The only he had then contracted to purchase, 
result was that such decree þecame and the transfer of which he was then 
thenceforth a mere money-decree enforcing by suitin which he afterwards 
discharged from any incidental lien. succeeded, might have been satisfied 
It becomes necessary therefore to therewith, “I gee no ground whatever 
decide the first issue tried“ by the for holding that the applications 
Subordinate Judge, viz., Is execution made by Meer Hossein in 1865 were 
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Reading these words with the context, they seem to us only 
to import that the subsequent incumbrancer cannot be concluded 


Manosi not proceedings to enforce the decree. „E am, therefore, of opirfion that the 
Rasceown And with respect to Moneerun’s Subordinate Judge was right in hold- 


Dass, 


Hanancnon- 


DER Grows 


ei 


Boss, 


proceedings in 1868, the appellant ing that execution under the decree 
admits in his written statement that, of the 14th of April 1864 was not 
on the 2nd of April 1868, she applied barred. And as a matter of fact 
for execution, and that notices were that decree bas been executed by the 
issued under s. 216. Had such pro- respondentin the Moorshedabad Court 
ceeding resulted in a realization of against the heirs of Mirza Mahomed. 
money, it cannot be said as between as an existing decree. But inasmuch 

the judgment-debtor and Meer Hossein, as I dissent from the conclusion of the 

or those claiming undew Meer Hossein, Subordinate Judge, with respect to 
that the receipt by Moneerun of auch ethe coutinuing existence of the mott- 
money would not ,have gone in dis- gage lian, being of opinion that such 

charge of the decree. Moneeran might lien was upon the sale in execution 

only have been entitled to bold the under Poran’s decree transferred from 

money in trust for Meer Hossein, or the land to the purchase-moneys, it 
fos his creditor; bug that circum- becomes necessary to enquire whether 
stance would not have affected the the property, which the respondent 

discharge of the decree in execution now seeks to sell, is trust property; 

of which such moneys were realized. or whether the purchase in the name 

The fraud of Meer Hossein, inattempt- of Korshed Begum, under Poran’s exe- 

ing to withdraw the decree from the cution, was in fact a purchase with 
claims of his creditors, aid not con- the money of Mirza Mahomed, and 
cern the judgment-debtor. As against the property purchased consequently 
him the execution proceedings were liable for Mirza Mahomed's debts. l 
very real proceedings, iu realize the Having regard jo fhe appellant's 
judgment-debt, and of which, had defence set up in the second and tenth 

they been successful, the creditors of paragraphs of his written statement, 

Meer Hossein mighthave availed them- I think that the fifth of the issues settled 
selves ; and such proceedings were not by the Subordinate Judge: was suffi- 

set aside until after the purchase by cient to raise the question as to 

the respondent, and only as fraudulent whether or not the property was trust 
against her. With respect to Monee- property. ` 

run’s name not having been substituted This question the Subordinate 
for that of Meer Hossein as decree- Judge has.only incidentally treated 
holder, it does not appear that the in his judgment, as it was, not neces- 

assignee need do more than apply for sary for hì to decide it, if, as he held, 

execution under s. 208, Act VIII of the mortgage lien still existed. Some 

1859, and it does appear from the evidence on the issue was adduced by 

appellant's written statement, and the appellant and appears in the 

from his petition dated the 21st July record; and the Judge has clearly 

1868, that in fact Bibee Moneerun shown the inclination of his opinion 

had exetuted the decree, from which that the purchase was fictitious, adduc- 

exefution the appellant by his petition ing ng areason for such opinion the 

prayed to be released. fact that the property had been pur- 
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by any order made otherwise 


HIGH COURT. 


than in a snit to which he is a 


party ; but as to whether this is to be brought by the first creditor 


chased in the name of a near relatioti 
‘of Mirza Mahomed, and not in the 
name of Nadir Hoasein, the then act- 
ing trustee. 

In addition to this reason, counsel 
for the respondent has relied on three 
circumstances to invalidate the pur- 
chase: first, becauséthe trusts of the deed 
of the lat of Baisakh 1266 (18th April 
1859) are not wugf, and therefore that 








nnissa ; secondly, that the alle- 
gation that the property was purchased 
, out ‘of theprofita of Kharoorfhissa’s 
trust property is obviously untrue, 
because in the deed of the 28rd of 
‘Angust 1864, under’ which Mirza 
Mahomed appointed the appellant as 
a trustee for three years, it is recited 
that the profits* were inadequate to 
defray the expenses, avd the schedule 
to such deed shews that the income of 
Rs. 3,296 was fully absorbed in 
payment of the claims and expenses 
apecified in such schedule; and thirdly, 
because the piEperty continued after 
the sale under Poran’s decree to be 
registered in the name of Mirzn Ma- 
homed. I-think the first of the above 
grounds untenable, because whether 
the trusts were or were not strictly 
wugf, they were trusts that had been 
established, acted upon, aad acequies- 
ced in, for some years anterior to the 


decree Of the 14th of April 1864, at. 


which date all heritable rights (if any) 
of Mirza Mahomed in the property sub- 
ject to the deed antagonistic to the 
trusts thereof, so far ns such | trusts 
affected the property, must be. consi-, 
dered to have ceased, 
With regard to the third objection, 
` there is nothing in the record to show 


that, after the sale under Poran’s exe- 


ie deed is invalid as against the heirs of | 


cution, the property continued to be 
registered in the name of Mirza 
Mahomed, but even if the allegation 


’ were correct, it would not under any 


(Circumstances be conclusive; and in 
this particular case, if the property 
was bought with funds of which Mirza 
Mahomed was trustee, the fact that 
the property continued registered in 
his name would be immaterial. 

With respect to the second objec- 
tion, it is no doubt very suspicious 
that the property was purchased 
under Poran’s execution for Rs, 14,000 
on the 29th of April 1865, with- 
in less than a yearsafter the recital 
stating that the trust income was 
insufficient to defray current ex- 
penses; on the other hand, it should 
be noticed that in Kharoonnissa’s 
will, the profits had been estimated at 
Rs. 3,636, and that by the death of 
Mirza Enayet Ali Beg, one of the 
objects of the trust, Rs. 1,200 per 
annum, a personal allowance to bim, 
had been set free; and three witnesses 
were examined on behalf of the appel- 
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lant, one of whom deposed that Mirza ` 


Mahomed purchased the 15} annas 
share of Pultapore in the name of 
Korshed Begum from thg funds of 
Kharoonnissa, but stated that his 
knowledge was founded only on com- 
munication by Mirza Mahomed himself, 
and another witness stated that the 
purchase was made by means partly of 
thé trust funds, and partly of asubscrip- 
tion made for the purpose of the pur- 
chase. Counsel for the appellant has 
urged that the respondent bas not 
adduced a scintilla of evidence to show 
that the purehase-money moved from 
Mirza Mahomed himgelf; and he wery 
strongly pressed upon our attention 
e 
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or his assignee under the execùtion-ssle, there is nothing said, 
The judgment only deals with the case of a creditor himself 


the case of Sreemanchunder Dey v. 
Gopaulchunder Chuckerbutty (a). 
That case is no doubt in many 
respects a stronger case than the pre- 
sent, and it is there broadly laid down 
that im cases of this nature, although 
there may be circumstances of very 
strong suspicion, though the person 
insisting on the validity of the pur- 
chase may even have given a false 
account of the sourteg from which the 
purchase-moneys were derived, still* 
the affirmation lies upon the party 
impeaching the sale, and the Court 
must not act upon suspicion, but must 
require actual proof that the purchase- 
Moneys are themoneyseof the jndgment- 
debtor. Of course, we must follow 
the culings in that case, unless the 
circumstances of the present case 
materially differ therefrom. 

There were two circumstances in 
that caso which were relied on by the- 
Privy Council (p. 48) as very material, 
which do not exist in the present case. 
This suit is not “the fruit of angry 
feeling,” and although the plaintiff in 
this as in that case is only a transferee 
of the judgment-debt, yet in the 
present case the property was attempt- 
ed to be attached by the plaintiffs 
predecessor, through Moneerun, prior 
to the transfer to the plaintiff 
Under these circumstances, it seems 
to me very material in the present 
case to consider what explanation the 
respondent gives of the manner ia 
which tbe purchase-moneys were 
supplied on the purchase in 1865, 
under Poran’s execution, and such 
explanation deliberately made and 
supported by evidence, myst, I think, 
be tgken as an admission binding upon 

@ 


him. His statement is that the pro- 
perty was purchased in 1866 out of the 
surplus profits of Kharoonnissa’s trust 
settlement, and he seems to have 
assumed that the conclusion of law must 
be that the property so purchased is 
trust property. This assumption more- 
over altogether igmores the fact that 
the property affected by Kharoonnissa’s 
will was thereby dedicated to trast pur- 
poses only, so far as the trusts thereby 
declared might require; and that 
under *such will Mirza Mahomed, 
would, at the date of the purchase, 
have been entitled to retain for his 
own benefit all surplus profits not 
required for the execution of the trusts, 
inasmuch as, subject to such execu- 
tion, he was expressly made by that 
will irresponsible and unaccountable. 
If then this property was, purchased 
out of surplus income not required 
for the purposes of the trust, it was 
purchased with fands which, at the 
time, Mirza Mahomed might hove 
applied to his owm pugposes without 
being liable to account for the same 
to any one, so that- such purchase 
would in fact have enured for his own 
benefit ; for if the purchase was made 
out of profits, it follows that before 

the purchase the trust property was 
already more than sufficient for the 
purposes of the trast. No evidence, 
beyond a mere recital in Mirza Maho- 

med’s will, has been adduced to show 
that during Mirza Mahomed’s lifetime, 

the property purchased in the name of 
Korshed Begum by funds applicable 
to his 6wn purposes was dedicated by 

him to trust purposes, which would 

prevent a judgment-creditor executing 

his decrse against the property 60 


(a) 11 Moore's L A., 28, 


\ 
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seeking to enforce his lien, and who has not assigned it to another _ 1875 

by a sale in execution. ‘Bron Bavar 
The fact that property is mortgaged to one is no bar toa PEE o 

mortgage or sale of the equity, or right of redemption to another. High 
The remedy of the mortgagee under a mere money-decree Dass 


and under a decree for sale being identical so far as the parties Haraxonon- 


to the suit are concerned, he cannot have aright toa second °% las 
suit against the same parties to enforce what he has already Dir Bam a 
obtained. Of, course, there may be a right of suit remaining 
against third persons not parties to the first proceeding, but that 
in no way affects the question before us., The fact that a 

reditor taking a money-decree bas already obtained as complete 
a rò edy against the pessons sued as he can have agaiust them, ad 


appears to us very strong ground for holding, that proceedings 
under 8. 53 `of the Registration “Act are as a suits as any 
other proceedings to which s. l and the rgestof Act VIII af 
1859 apply. 

Inasmuch as the creditor who takes a specially registered 
mortgage bond may be said to have stipulated not only for a 
summary -decree, but also for a right to have specific property 
sold for satisfaction of his debt if, by a ‘decree made under 
s. 53 of the Registration Act, he could not get the full benefit 
of his contract, it might be doubted whether it would be a 
reasonable Construction of the 2nd section of the Procedure 
Code‘ to hold that he has exhausted his remedy by a pro- 
ceeding under the first named section, but inasmuch as he does 
get the full benefit thereof as against the contracting parties, 
and there is nothing in the fact of his having taken a decree 
against them under that section to restrain him from proceeding 
against third persons by a separate suit, there seems to be no 
ground for holding that the provisions of s. 2 of Act VIII of 


purchased. Im the absence of such 
evidence, and on the admission of the 
appellant that the property was pur- 
chased out of surplus profits not 
applicable to trust purposes, and ag 
the execution of the respondent's 


decree is not barred by limitation, I 


think that the respondent is entitled 
to execute her decree against the 15} 
annas share of Pergunna Pultapore, 
and I am therefore of opinion that 


.this appeal’ should be dismissed with 


costs. `~ e 


o 
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1875 1859 do not apply where the first suit is in the form of a pro- 
Arup Enin ceeding under s. 53 of the Registration Act. 
DEKN In this view of the case, it is unnecessary to consider the 


Manoatep E : . 

v. question under 8. 7 raised by the referring order. 

Rascoonan 5 
A88, 


Haraxonux- JACKSON, J. (after stating the facts of both the cases) pro- 
per GHOSE seeded :—It will be convenient to deal iu the first instance with 
Dixona ~oo? the suit before the Subordinate Judge. ‘That was on a bond con- 
taining an obligation to pay money and @ simple mortgage. 
The nature of the suit to be brought on such an instrument is 

described in Macpherson on Mortgage (5th edition), p. 10; / 

_ and if the plaintiff succeeds in such a suit, he obtains a decreg™ 
`~ for the money, with a declaration that khe is entitled to havé it 
satisfied by the sale of the land. Such a decree could not be 
had in a Court of Small Oauges, nor could it be made under the 
58rd section of thea Registration Act. 

But the lender had thought fit to protect himself still further 
by the form of special registration; .and as it appears to be 
optional in the case of such bonds to proceed under s. 53, 
or by suit in the ordinary way, he had thus, as it seems to me, 
secured to him the choice of two’ remedies or modes ‘of obtaining 
relief—either the common suit by which he could obtain complete 
relief, including the enforcement of his mortgage lien, but sub- 
ject to the necessity of proving his case and to the Yncidents of 
appeal and the various delays of regular litigation, or the rapid 
procedure of s. 53, precluding appeal or even defence, but 
limited as to the relief afforded. He chose the latter and 
obtained a decree which completely exhausted his cause of 
action in so far as that arose out of the non-payment of the _ 
money and his right to recover it. And the contract-debt 
had thus, as it seems to me, merged or passed in rem judicatam, 
so that no further suit for the game debt could be maintained, 
and both on general principles and by the terms of s. 2 the 
matter was concluded. I have no doubt that, for the purposes 
of this discussion, the proceeding under s. 53 was a suit 
brought in a particular form, and regulated by a particular 
proéedure. Apd the difference between the plaintiff's position 
with such a decree, and what it would have been at the con- 
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clusion of a regular suit is this, that he would have, over and 1875 | 
_ above the judgment for his money, a right created by the deed, Srup Katar. 
but undeclared by the decree, to enforce that judgment by sale noom 
of the property mortgaged. ae 
It is not necessary here to state precisely how the difference ` Dass. 
would affect the decree-holder, it is enough to say that he would yasaxonuy- 
be in a distinctly less favorable position as regards third parties. ?™} G"°% 


v. 
Tf the land continued in the hands of the debtor, it would DORUS DHOG 
probably makę no diference at all, for he could always attach 
the land in execution, and the 11th section of Act XXIII 
of 1861 would prove abundantly efficacious for the decision 
any question which might arige between debtor and creditor, __ 
As regards third parties, if the land had been intermediately r 
alienated, it seems to mes that the creditor would have a good 
cause of action against his borrower and'the purchasers from 
that person, upon the separate contract to hgld ‘the land at hie 
disposal for the satisfaction of his claim. For these reasons I 
conceive that the decision of the Subordinate Judge and of the 
District Judge are both erroneous and ought to be reversed. 

In the case before the Munsif, which is the subject of the 

` gecond specifl appeal (No. 222), the plaintiff sought a fresh 
decree for the unsatisfied portion of his claim, as well as a 
declaration of hjs lien as against the alienees. Upon the consi- 
derations already stated, I am of opinion that the Munsif who 
granted only the latter prayer was right, and that the Judge 

who altered his decree was wrong. 


Marksy, J.—I concur in thinking that the proceeding under 
s. 53 of Act XX of 1866 is a suit which terminates in a decree. 

But it is said that, inasmuch as the creditor stipulated not 
only for a decree but for a right to sell specific property in 
satisfaction of his debt, it might not be a reasonable construction 
of the Statyte to hold that he has exhausted his remedy by a 
proceeding under Act XX, s. 53, if under the decree so 
obtained, he cannot get the same right to sell the property as 
he could obtain in a regular suit. e 

I have had some doubt whether „this argumeyt sufficiertly 
disposes of the question, what is the cause of action in the 


$ 
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187 proceeding under Act XX, s. 53, and wherein does it differ 
Syup Emax from the cause of action in the suit now before us? But 


Moarrazoop- 
peen assuming that the difference in the remedy would take the case - 


Manomep . 

v. out of the rule of res judicata, still the question arises, could the 
RAJCOOMARB er : : . : 
Dass. plaintiff get any remedy in the present regular suit which he 
Haraxonox- could not have got on his decree in the summary a under 

| PER GHOSE Act XX, a. 53? 

DuronumDHOO ‘The plaintiff's rights as decree-holder under s. 53, Act XX, 
are those of a bond-holder with security who has obtained 
a simple decree for his debt, or as it is generally called a 
money-decree. All he could get in the regular suit is a decree ” 

. against the very same person, namely, his debtor, with the 

~ additional declaration, which is now very often inserted in the 
decree that the property comprised sin the bond yous sold 
in satisfaction of the debt. The question then is‘vhether there 
is any difference’ between these two decrees. 

The course of procedure in both cases after decree is pre- 
cisely the same. The property must be attached and sold 
by the ordinary process of law in execution of the decree. 
The thing sold will be the same. A notion has, it is true, 
been started that only what is (as I consider {naccurately) 
called the debtor’s equity of redemption is sold under a money- 
decree, that is to say, that the property will be sold subject to 
the bond-holder’s lien. Butit is agreed that that is not so, and 
that the purchaser takes all that the creditor as well as the 
debtor is able to convey: I may mention that the case of 
Erskine & Co, v. Dhun Kishen Sein (1), which is sometimes 
relied on as a decision to the contrary, has been reviewed, 
and an entirely different conclusion arriyed at by Loch and 
Mitter, JJ., who heard the case after the review was admitted. 

As regards third persons not parties either to this or the 
former suit, the result is the same whether the property be sold 
under a money-decree, or under a decree declaring the lien. 
Their rights are not affected more or less in the one case than 
jn the other. As against third parties, the declaration of 
the lien contained im the decree can have no operation what- 

e e 3 + 

(1) 8 W. R. 291, 
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Sort for the construction, and declaration of the trusts, of the 1876 
will and codicil of one George Graeme Mercer, described in the Beouoercr 
plaint as formerly of Futtyghur, North-West Provinces, but Manca, 5 
late of Aberfeldy in the county of Perth in North Britain. 

The plaint alleged that the testator duly made his will on 7th 
November 1865, by which, after giving his personal property, 
consisting of Company’s paper amounting to Rs. 60,000, to 
certain persons whom he appointed his trustees and executors, in 
trust to {pay eertain annuities to his son, the defendant W. J. 
Mercer, and his daughter, another defendant, the testator 
continued :— s. 

Si And whereas I have established å hospital in the village « (“xhurrie, 
in the district of Eta, in “the North-West Pere `~ fen India, © 
which I have endowed with’ a gift gf Rs. 5,000 of the 4 per cent. 
Government loau, which will yield an annual revenue of Rs. 200, and 
whereas I am desirous of establishing another hospigal ‘at Fatty ghur «in 
the gaid North-West Provinces of British India, to be established in 
my house there sifaate and known as the ‘New House, HL therefore, 
direct my trustees to apply the rest of the interest or annual income 
arising from my said Company’s paper, which I estimate will be about 
Rs. 1,000 a year, to the building of a pucka hospital at Ghurrie afore~ 
said, which is not to cost more than Rs. 4,000 ; and, upon the same being 
built, Idirect thgt the said annual sum of Ra. 1,000 be applied thus, 
Rs. 200, part? thereof, to be annually paid for the support of Mercer’s 
Hospital at Ghurrie, and Rs. 800, the remainder thereof, to be paid for the ` * 
support of the hospital to be established at the “ New House” at Fatty- 
ghur, and to be called Mercer’s Hospital. (Here the testator appointed . 
certain persons to form committees of management for the two hospilals, 
and continued) :—And I give and bequeath to the said Stewart William 
Gardner aud Cuthbert Cooke, and to the survivor of them, and the heirs 
and assigns óf such survivors for ever, my house and premises situate 
at Fattyghor aforesaid and known as the “New House,” together 
with the land belonging thereto, on trust to permit and suffer the said 
house, hereditaments and premises to be used as a hospital for the sick 
of every denomination and dreed soever : and I direct upon the death of 
either of my children taking place, that the annuity hereby bequeathed 
to him or her shall immediately upon his or her*death be applied by the 
trustees or trustee for the fime being of this my will ¥or the support 
and maintenance of the two hospitals hereinbefore mentigned, and when 
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both my said children shall have departed this life, then that the interest 
arising from the said Company’s paper, from which these annuities and 
the grant of Rs. 1,000 hereinbefore directed to be paid to the said two 
hospitals, be re-adjusted, and two-thirds of the interest or annual income 
arising from the said Company’s paper be applied by the trustees or 
trustee for the time being of this my will for the maintenance and sup. 
port of Mercer’s Hospital at Futtyghur, and the remaining one-third 
for the maintenance and support of Mercer’s Hospital at Ghurrie. And 
as to all the rest and residue of my estate, real and personal, of every 
nature and kind soever, and wheresoever situate, I ‘give, devise and 
bequeath the same unto the said Stewart William Garduer and Cuthbert 
Cooke, and the survivor of them, and the heirs, executors, nitatis 
tors and assigns of such survivor, upon „trust, that is to say, 08 to 
the houses, lands, hereditaments and premises, situate at Futtyghur 
aforesaid and respectively knoyn as ‘““Bunnee Hall,” and Debar- 
para Factory, to demise and let the same, and fron the rents to arise 
therefrom, after “paying for repnira and all “necessary outgoings, 
to apply the balance for the mit and support of the said two 
hospitala to be divided equally between b œ, or to allow the Surgeon 
or Medical Officer in charge for, the timé, ‘ng of Mercer’s Hospital 
at Futtyghur to reside rent-free in the p s es known as “ Bunnee 
Hall.” And I direct that neither of the said hereditaments or premises 
-be ever sold ; and as to the property called Caffre Hall, upon trust 
to sell and dispose of the same at such price and at such time as my 
trustees may think fit and to stand possessed of the ‘profeeds arising 
from such sale, upon trust to invest the same in Government securities, 
and to apply the interest arising therefrom in the first place to defray ` 
the expenses of repairing and upholding the hereditaments and 
premises hereinbefore mentioned and known as Bunnee Hall and 
Deharpara Factory, when they or either of them shall be vacant aud 
unlet, that neither of the said premises shall evdr at any time {All into 
disrepair or ruin, and in the next place to apply and dispose of the 


_ surplus interest and annual income in the maintenance and opiat of 


. 


the said two hospitals. 
The plaint further stated that by a codicil to his* will, dated 
21st August 1869, the testator (inter alia) directed that his pro- 
perty called Caffre Hall should not be sold, but should be held 
‘and applied by his trubtees for the same purposes as were declared 
in fhe will révarding his other real property in India. 
The testatar died on 29th October 1869, leaving his son and 
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daughter him surviving, and the will and codicils were provedhy 1875 
the executors in England; but the Indian executors having re- Buovariron 
nounced probate, letters of administration with the will annexed of Mencer. 
the estate of the testator in India were granted to the plaintiff, in 
accordance with a provision in the will in the event of sucha 

case arising. 

The plaint set forth certain correspondence, from which it 
appeared that the capital of the estate did not produce more than 
sufficient to satisfy certain legacies and the annuities bequeathed 

\ by the testator ; that the only property that was at present avail- 

‘\able for the purposes of the devise to the hospitals was the 

iminoyeable property in the N.-W. Provinces; that that property 
could not be made to préduce a sufficient income to carry out ¢ 
the intentions. of the testator with regard to the hospitals; and 
that the property was going to ruin for want of necessary 
repairs, The testator had bequeathed to hisedaughter, one æf ` 
the defendants, an annuity of £150 a year only in case she pro- 
ceeded to Australia within a certain time. The daughter had 
proceeded to Australia within the time mentioned by the testator, 
but was now desirous of residing in England. 

The plaintiff had presented a petition, praying for the opinion 
or direction of the Court, on the question whether the daughter 
was entitled to be paid the annuity wherever she might reside ; 
and for an order that the plaintiff might be at liberty to sell the 
immoveable est: ‘J and apply the proceeds as directed by the will: 
but the Cor —_eclined to make any order on that petition in the 


absence.” arties interested, and the plaintiff thereupon 
ce P P p 
brov’ e present suit. 


Mr. "Phillips for thé plaintiff. 
The defendants did not appear. 
° Cur. adv. vult. 


PHEAR, $.—In this case questions of some nicety have arisen, 
and I feel it unfortunate that I have not bad the advantage of 
advice from parties possessing conflicting interests. This Court 
is asked to construe the trusts of the wil of Mercer, and to 

- administer so much of hib estate as now remains ascording tothe 
provisions of that will, l x 
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1875 „I have already expressed my opinion that the annuity payable 
Brovauton to the daughter is not forfeited by her leaving Australia, and 
Meroe. the consequence is that the only property about which there 
now remaing ‘any question is the real property, if I may so 
call it,—landed property which was devised by the testator to 
hospitals in the’ North-West . Provinces. Eventually there 
> will be some portion of the personal property set free from 
other trusts and available for the purposes of the hospitals, but 
‘at present, according to the statement of facts 4n the plaint, 
there ‘is nothing involved in the gift to the hospitals except ; 
immoveable property. ` ae 
I understand that Mr. Mereer was an Englishman by birth 
> and domicile, and the law which affedts the dispositionof this 
property must be so much of fhe Engtish law aa i 
in India. z 
«The first quéstion then that suggests jtéelf is the question . 
whether the devise of immoveable property for such a purpose 
is a good devise. Now I apprehend that the principal rule 
- of English law which comes into operation with regard to this 
part of the case, is, the rule against perpetuities, which says 
that all dispositions of real property must take effect, if at 
all, within the period which is limited by that rule. And 
beyond that period the taker of property, whether real or 
Se personal, cannot generally be in any degree controlled in the 
ens” dent of the property by the will of the original disposer. 
aad his case, the devise has taken effect amply within the 
eee | so limited; but can the application of the property be 
still longer controlled according to the wishes of the testator? 
Can the taker be compelled to carry tlfe trusts of tife will 
into effect? Although in England this cannot generally be done, 
yet when the purpose for which property is given falls within 
the scope of 43 Eliz., ¢. 4, the Court of Chancery has authority 
per + to establish the trust and to take all requisite measures, as 
by appointing trustees and framing.a Scheme, and so on, when 
necessary to give effect to the trust, subject however to the 
qualification, that if the trust is such as to possess the charac- ~ 
ter of a aupeftitious use, the gift is void and cannot have 
effect given eto it, and subject also to the further large quaji- 
` . 


In operation 





, 
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fication that devises of real property to such charitable uses 1875 
ag are not privileged, or excepted by Statute, are void. I need BECK OER 
hardly say, that the Statutes which deal with and are applicable Bence. 
to these devises are commonly, though not very correctly, called 
the Statutes of Mortmain. 

The particular charitable purpose to which the property has 
been devised in this case is a hospital, and it has been decided 
in England that a hospital comes within the scope of 43 Eliz., 
©. 4— Attorney-General v. Kell (1) and University of London v. 
Yarrow (2)—the latter a somewhat remarkable case, inasmuch 
as it was there held that a hospital for the cure of domestic 
‘animals was within the scope of the Statute. "So that the chari- 
table purpose to which .the testator has devoted his property 
is one to which the Court,of Chancery in England would take 
care that it was devoted in pefpetuity notwithstanding the 
ordinary rule against perpetuities; and the*High Court gs 
successor of the Supreme Court inherits the powers of the 
Court of Chancery in this respect, if these powdrs are to be 
attributed to the forum rather than to Common Law. Probably, 
however, it would be right to say that the Statute of Elizabeth 
is declaratofy of the Common Law, and does not merely endow 
the Court of Chancery with special powers. But, however 
this may be, both this Court and the late Supreme Court have, 
in very many cases, acted under the authority of the Statute of 
Elizabeth and given effect to charitable trusts in the nature of 
perpetuities within its scope. 

It is hardly necessary for me to add that the Mortmain Acts 
are not operative in India: for that has been laid down authori- 
tatively in more than one case—~Zhe Mayor of Lyons v. The 
East India Company (3), Attorney-General v. Stewart (4), and 
Mitford v. Reynolds (5). This being so, it must follow that this 
Court will carry out a trust of his kind when the subject is 
immoveable property just as it would if it had been merely 
personal property. It, therefore, seems to me, that the devise 


(1) 2 Beav., 576. (44 2 Merivale, 143. 
(2) 3 Jur., N. S., 4A, (5) 1 Phil., 185, p.192. © 
(8) 1 Moore’s I An 176. ` 
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_ of this properiy to the hospital is good, and ought to have 


effect given to it. 

The next question, and the all-important one in this case, is, 
whether any portion of the property can be sold; for, if it 
cannot, and if I understand the facts aright, then it is almost 
valueless to the charities in their present state. It does not and 
cannot be made to produce income, and the hospital buildings are 
falling into ruin for want of repairs. The testator has, however, 
expressly forbidden that the property or any „portion of it 
should be sold, and if this condition thus imposed is valid and 
operative, I think the Courts cannot order a sale merely because 


` it would be advantageous to the charity that the property 


should be sold. A Court of Equity will no doubt in all cases 
brought before it oblige an owner, wha is of full age, to sell or 
to do all that he ought to d8 with regard to property in order 
to. discharge his‘ljabilities to other parties in respect of it; and 
under similar circumstances the Court will order a sale to be 
made on behtlf of a minor which shall be binding on him when 
he comes of age: but it has been expressly laid down, that the 
Court has no authority to order a sale merely becanse it would 
be beneficial to the’ owners— Calvert v. Godfrey (1), and also 
that the Court could not sanction a sale by trustees for the 
benefit of the minors before the occasion for the existence of 
the power of sale had arison—Johnstone v. Baber (8). If then 
the trustees in the present instanee have no power to sell, that is 
are in the same position as that of trustees whose power has not 
arisen, this Court cannot sanction a sale merely because it would 
be beneficial to the charity. 

But in my opinion, after the best congjderation I cap give 
to the matter, the prohibition -of the testator against selling is 
void. It is, I may say, repugnant to the gift. It isan 
endeavour on the part of thes testator to limit the incidents of 
the property beyond the period authorized by the yule against 
perpetuities to a greater extent than is,needed for the charitable 
purpose to which he has devoted the property. I may almost 
venture to say thatethe only restraint which the testator could 
have imposed with regard to dealing with the property was the 

(1) 6 Beav., 97. (2) 8 Beav., 233, 


. 
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restraint involved in the purposes to which it is devoted. To 


1875 
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use English technical language the fee went for that purpose, Broveuros 


and it is repugnant to that estate that the holder of it should be 
forbidden to sell. And I may add that there is nothing 
intrinsic to a charitable purpose, certainly not to one of this 
_kiud, to prevent property from being sold on behalf of the 
charity, if there is any necessity for the sale. In the case of The 
College of St. Mary Magdalen, Oxford, v. Attorney-General (1), 
the Lord Chancellor said: ‘“ There is no positive law 
_ which prohibits the sale of charitable lands.” So I appre- 
*shend that the founder of a charity like this cannot forbid 
a sale when absolutely necessary for the purposes of the 
charity~to_y which he devotes his property, though he might, no 
doubt, if he- thought fit,shave given the trustees a larger dis- 
cretion with respect to selling than would be involved in the 
purposes and needs of the charity itself. @It seems to me 
then, on the whole, that the property has been given by the 
testator for a specific charitable purpose, and that the trustees 
have all the powers of au owner over it which are necessary to 
make it effective for the purpose. The principles which were 
lately laid down by the Privy Council as to debutter property 
in the case of Prosunno Kumari Debya v. Golab ‘Chand 


Baboo (2) seam to apply very aptly here. The words of the. 


judgment aré :— — But notwithstanding that property devoted 
to religious purposes is as a rule inalienable, ‘it is, in their 
Lordships’ opinion, competent for the scbait of property dedi- 
cated to the worship of an idol, in the capacity as sebait and 
manager of the estate, to incur debts and borrow money for the 
propere expenses of keeping up the religious worship, repair- 
ing the temples or other pogsessious of the idol, defending 
hostile litigious attacks, and other like objects. The power 
however to receive such debts mu$t be measured by the existing 
necessity for- incurring them. . . . . Ib is only in an 
ideal sense that property oan be said to belong to an idol, and 
the possession and management of it must iu the nature of 


things be entrusted to some persón as selit or manager. It 
. ` ‘ 
ae 


(1) 3 Jur, N. S, 675. (2) Post, pp. 458, 459» 
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1875- “would seem to follow that the person so entrusted must of 
BRousnToN ‘necessity be empowered to do whatever may be required for the 
Menosr. service of the idol, and for the benefit and preservation of its 
property, at least to as great a degree as the manager of an 
infant heir. If this were not so, the estate of the idol might be 
destroyed or wasted, and its worship discontinued for want of 
the necessary funds to preserve and maintain them.” 

If “charitable” be read for “religious” and “ hospital” be 
put for “idol,” these passages become exactly inepoint, and the 
ground of the reasoning would seem to be the same in both cases. 

On the whole, then, I am prepared to declare that the devise- 
of this immoveable property te the purpose of the hospitals ís 
>, valid and ought to be carried into effect:‘and also that the trustees 

have authority on the state of facts given in the. plaint to sell 
so much of this property as may be needed for- the repairs of the 
hespital. With tbese views I think I must declare that the 
` trustees under this will have power to sell or mortgage the 
immoveable property devoted to tho hospital, to such an extent 
as may be necessary for keeping the hospital in efficient operation, 


Attorneys for thé plaintiff: Messrs. Berners, Sanderson and 





Upion. 
kanal Lee PRIVY COUNCIL. * + 
AAE « a ‘ 
P, C“ PROSUNNO KUMARI DEBYA: AND ANOTHER ER, v. PONEN 
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[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
° Hindu Law—Debutter Property—Sebait—Power of Alienation—-Res Judicata. 

As a general rule of Hindu law, property given for the maintenance of 
religious worship, and of charities connected with it, is inalienable. 

It is competent, however, for the sebait in charge of property dedicated 
to the worship of an idol, in his capacity of sebait and as manager of the 
estate, to incur debts and borrow money for the proper expenses of keeping 
up the religious worship, repairing the temples or other possessions of the 
4 idol, defending hostile litigious attacks, and other like objects. The power 


to incur such debts is fo be measured by the existing necessity for incurring 
e . 


P 
* Present :—Sin J. W. Convite, Sie B. Peacock, Sir M. E, Santa, 
` anp Siz Rosesr P. COLLIER, 
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them, the authority of the sebait being in this respect analogous to that of 1875 

a manager for an infant heir. Prosuxno 
It being competent for a sebait to borrow money for necessary purposes, Ponant 

it follows that judgments obtained against a former sebait in respect of debts v. 

so incurred, are binding upon succeeding sebaite, who form a continuing ar era 


representation of the debutter property. 

But, before applying the principle of res judicata to such judgments, the 
Court should be satisfied, that the judgments relied upon are untainted by 
fraud or collusion, and that the necessary and proper issues have been raised, 
tried, and decided in the suits which led to them. 

Execution of Sich judgments should be decreed only against the rents and 


` profits of the debuiter property. 


-ÅPPEAL from a decision of the Calcutta High Court (Markby 

and Birch, JJ.), dated 22nd May 1873. i 

The main question to,be determined on this appeal was the 
validity and effect as against the Appellants, who are the sebaits 
of the idol Lukshmi Narain Thakeor, of certain decrees obtain- 
‘ed against their predecessor in the sebaitship, Raja Baboo, fy 
the respondent Golab Chand Baboo. 7 . 

The suit was brought to have these decrees set aside, and 
the property of the idol, which, at the instance of the defendant, 
had been atthched in execution of the decrees, released. 


The plaintiffs had a judgment in their favor in the Court of’. 


the Subordinate Judge of Zilla Dacca, but on appeal by the 
defendant tô the High Court, that decision was reversed, and i 


from the judgment of the High Court, the plaintiffs appealed tô a 


Her Majesty in Council. 
The material facts of the case and the issues: raised are 
fully set forth in the report of the case in the Court below (1). 


Mr. Cowie, Q.C., md Mr. Romer for the appellants. 
Mr. Leith, Q.C., and Mr. Doyne for the respondent. 


Mr. Cowie submitted that there was ground shown for setting 
aside the decrees as having been obtained fraudulently and 
collusively. He would not, however, rely on that contention. 
Assuming the decrees not to have been brought about by collu- 
sion and fraud, still they were not binding on the appellants. 
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1875 The powers of a sebait do not make it competent for him to 
eee charge the estate of the idol, or, at any rate, not beyond the 
Denya term of his own incumbency—Radha Bullubh Chand v. Juggut 
i Goris C Caan Chunder Chowdhry (1). The casesof Kissonund Ashrom Dundy v. 
R Nursingh Doss Byragee (2) and Juggut Chunder Sein v. 
Kishwanund (3) were referred to by the Judges of the High 
Court, who said that no attempt had been made to distinguish 
them from the present case. They were, however, distinguish- 
able. In tha first the question was as to a right of property. 
A suit was brought by a third party to recover land from which 
he had been ejected by a sebait, who claimed it as the ae 
of the idol. It was decided that the sebait had no right to the 
` land. It wag held in subsequent proceedings, and rightly, that 
such a decision binds the idol, and onsequently, the sebnit’s 
successors. In the second case there was no dispute as to the 
vglidity of thee encumbrance. The sole question was whether 
the claim had been paid off. The case of Maharanee Shibes- 
souree Debia v. Mothooranath Acharjo (4), which was also 
referred to by the Judges of the High Court, was likewise 
distinguishable as binding the property of the idol. The case 
went to show that the sebait’s powers in respect to lands 
dedicated to religious uses are strictly limited. 
2 The intention of the Courts which passed the decrees now iu 
- question was to bind Raja Baboo personally, and not as sebait 
of theidol. Consequently, the decrees were not operative as legal 
decisions as against succeeding sebaits. Apart from the con- 
struction of the terms of the decrees, they are not binding on 
_ the appellants. The sebait is in the position of a trustee, who 
is not bound by the irregularities of hig, predecessor. There 
was no clear finding that the debts for which the decrees were 
given were properly incurred, or that the sums borrowed had 
been applied OF the benefit of ethe idol. 





Mr. Romer on the same side.—The decrees are not against 
the appellants. They do not decide that there could be a charge 
e 


(1) 4 Sel. Rep” 161. (3) 2 Sel. Rep., 126. 
(2) Marsh., 486. (4) 18 Moore's I. A., 270. 
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on the estate of the idol. They are decrees against the private 1875 
property of the former eebait. If they are analysed, they are Fposusno 


in favor of the appellants. [Sir Barnes Peacock.—You sue Dunya 
to set aside these judgments and decrees; but, if they do not Goran Craan 
prejudice you, there is no need to ask that they be set aside. If 

they only warrant seizure of the profits of the debuttur lands 

during the former sebait’s holding, you have no occasion to set 

them aside. | 

e 
Mr. Leith, Q.C., for the reapondent.—The liability of the 

~debuttur lands was judicially determined in the suits in which 
the~decrees now sought to besset aside were made. Under 

s. 2, Aet_VIII of 1859, the same question cannot be again ’ 
tried between, the same parties. The appellants having failed 

‘to show that these decrees were collusive and fraudulent, have 

been obliged to abandon that part of their ease. They new 
contend, first, that on a just construction of the decrees they 

were ex facie intended to bind Raja Baboo alone; secondly, that 

if intended to bind succeeding sebaits, they are invalid. 

On the first point, from the language of the decrees, it was 
clearly the Intention of the Courts that the amount decreed 
should be realized from the profits.of the debuttur lands, and 
there are no words to restrict realization to the period of Raja 

~ Baboo’s inoumbency. 

As to the second point; if a sneceeding adhait were not 
bound by a decree obtained against his predecessor, there would 
be a wide opening for fraud, since the incumbent against whom 
the decree had gone might easily pass the endowment color- 
ably into other handa, as had been done here, the appellants 
being the wife and nephew of the former sebait. The right of 
the sebait to charge the idol’s estate might rest on special, or 
on general, grounds. In the ptesent case, there was evidence 
that the original grant was made to Bhiken Lall, the grandfather 
of Raja Baboo, as a reward for services rendered; but, that in 
order to exempt the lands from public burthens,, they were 
colorably conveyed for religious and charftable uses. In this 
particular case, it might be taken that the sebait» was interflled 
tu have full powers to charge the estate. But generally, and 
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1875 irrespective of the terms of the foundation, it was clear that - 

PROSUNRO sebaits are privy in estate in such a sense that, where an issue 

Dssra involving a charge on the estate of the idol has beep properly 
Goras Onano and regularly determined by a Court of Jaw against a former ” 
sebait, the decision binds his successor. The cases of Kisso- 
nund Ashrom Dundy v. Nursingh Doss Byragee (1) and Juggut 
Chunder Sein v. Kishwanund (2), which were referred to in the 
judgment of the High Court, were decisive to that effect, The 
distinction which Mr. Cowie attempted to draw,between these 
two cases and the present, had no real foundation. In all three 7 
cases, the property of the idol had been the subject of suit, and / iv 
had been held liable.” The gase of Maharanee Shibessouree 
Debia v. Mothooranath Acharjo (3) was entirely in the respond- 
ent’s favor. Had it been shown that the decrees were fraudu- 
lently obtained, there would have been ground for setting them 
- aside. In Laila, Bunseedhur v. Koonwur Bindessuree Dutt 
Singh (4), the decision, as appears from Lord Chelmsford’s 
remarks (5), went entirely on the evidence that the transaction 
was tainted with fraud. 

The position of the sebait is not like that of a trustee. He 
is clothed with fuller powers. His position more n€arly resem- 
bles that of the manager for an infant heir, who may charge the 
heir’s estate in case of need, and for the benefit pf the estate— 
Hunoomanpersaud Panday v. Mussamut Babooee Munraj 
Koonweree (6). It is essential for the purposes of the endow- 
ment that the sebait should have power to borrow money. 
The Courts, in making these decrees, decided that the money 
borrowed was borrowed for the purposes of the endowment; 
the liability of the debuttur lands was consequently notdimited 
to the incumbency of the borrower. 





Mr. Cowie in reply.—Mr. Leith puts his case on special and 
on general grounds. As to the first, he says we are dealing 
with property devoted ‘to religious and charitable purposes, but 
sub modo, under the terms and conditions of the sanad by 


(1) Marsh., 485. . (4) 10 Moore’s L A., 454, 
(% 2 Sel. Rep.9 126. (5) Id.,°460, 
(8) 13" Moore's I. A., 270, (6) 6 Moore's I. A., 393, 
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which the endowment was created. I find nothing in that _ 1875 
sanad to extend the powers of the sebait beyond the Re 
expressed yeligions and charitable objects. The lower Courte Desra 
have not decided that there is any residuary beneficial interest Goran „Orano 
in the sebait. As to the general grounds, Mr. Leith says that, 
irrespective of the terms of the foundation, the law will imply a 

power to borrow. But the case which he cited of a guardian 

charging the estate of an infant heir, was a case of money 

borrowed for mecessary purposes. There is no finding in the 

present case that ee Was any necessity to borrow. 


Gur. adv, vuli. 


The judgment of their LORDBHIPS was delivered by 


Sir M. E. Smirg.—The appellants sued in the Court of 
the Judge of Zilla Dacca as sebaits of an idol called Lukshmi 
Narain Thakoor to set aside two decrees date respectively the 
27th February 1852 and the 25th July 1854, obtained by the 
respondent against their immediate predecessor, the’sebait Raja 
Baboo, and to have the debuttur property of the idol released 
from the attachment issued in execution of these decrees. 

It was alleged in the plaint that the above decrees were 
obtained by fraud and collusion, and an issue was framed on this 
charge. The Zilla Judge gave a judgment on this issue, from 
which, although somewhat ambiguous and obscure, it may be 
inferred that he considered the charge of fraud had -been 
sustained. The High Court, however, on appeal, came to the 
distinct conclusion, and in their Lordships’ opinion rightly, that 
this charge was unsupported by any evidence. The learned 
counsek for the appellants having admitted at the Bar that he 
could not on this point successfully impeach the judgment of the 
High Court, it is unnecessary to consider it further. 

It should be observed in limine that the case does not come 
before thei» Lordships by way of appeal from the decrees 
sought to be impeached, but upon a fresh suit to set them aside. 

The facts which led to the suit in which the first of the two 
decrees was obtained are found in the judgment of the Judge 
of the Civil Court of*-Dacca. It appears thas Raja Baloo, 
who was a man of profligate habits, haying spent the ingome of 
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1875 the debuttur property on his own pleasures, borrowed Rs. 4,000 
DnosuNio: from the respondent to defray the expenses of the wor- 
Dssya ship of the idol, and of repairing the temple. As security 

Gotan Cuaxp for this advance he gave a bond to the respondent, and also a ` 
pe rahannama, by which he pledged the debuttur property for the 
repayment of the borrowed money. In both securities it is 

stated that the money ‘was borrowed for the service of the idol 

and the expenses of the temple. The respondent brought his 

suit against the sebait Raja Baboo on these documents, and issues 

| were raised and evidence gone into upon the question of fact, 
whether the money was bond fide borrowed and expended fo 









so borrowed and expended, and whether the profits 9fit could be 
attached for payment of such a debt. It appearsthat the Prin- 
cigal Sudder Aiyegen gave the respondent a decree for the debt 
and interest, but ordered the amount “tobe realized from such 
ptivate property of Raja Baboo as is ie prevented from being 
sold by auction,” intimating that the question whether the debuttur 
property could be so sold might be determined at the time of 
the execution of the decree. The present respondent appealed 
from this decision to the Zilla Judge. In disposing of the issue 
of fact, this Judge came to the conclusion that the money had 
been borrowed aud expended for the service of the idol.. On the 
other questions he held, first, in conformity with the opinion of 
the pundit of the Court that the rahannama or specific pledge of 
the property could not be enforced; but secondly, that a decree 
founded on the bond for the money so borrowed might be given, 
to be realized from the rents of the debuttyr lands. Hewsccord- 
ingly so framed the decree. _ 

The second decree now sought to be set aside was obtained in 
a suit instituted by the respondent in the Court of the Principal 
Sudder Ameen of Dacca against Raja Baboo onsa bond for 
Rs. 2,700, given by him for money which the bond states was 
borrowed for the service of the idol, part of it being to defray 
the necessary expentes of a law-suit affecting the debuttur lands. 
Issues were framed as in the former suit, with respect to the 
purpose for which the money was borrowed, and the liability of 
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the debuttur property to be attached for the debt. These issues 1875 
the Principal Sudder Ameen found in favor of the respondent, Proauxxo 


and decidgd that the debt should be paid by Raja Baboo, or Dreta 
else realized from the profits of the debuttur mehal. Govan Cnaxp 
The above two decrees are entitled to the force due to judg- cis 

ments of competent Courts. The determination of the issues 

is res judicata, and their Lordships think that, in the absence 

of proof of fraud and collusion, the High Court was right in 

holding that it could not reopen and review the judgments 
founded upon them. Nor need their Lordships now say whether 
- the Judge in the first case was right in holding upon the evidence 

of title before him that Raja Baboo had no power to make a 

specific pledge of thesdebuttur property, since they are not . 


t 


. of charities connected with it, is inalienable. 


sitting in appeal to determine whether his conclusions of fact 
or of law are right or wrong. “They can now, properly deal 
only with the operation and effect of tha *decrees as they 
stand. $ 

The question, however, how far these judgments are binding 
upon the appellants, the successors of Raja Baboo, remains, 
and has been argued at the Bar. ' 

It was first contended that, according to the true construction 
of the decrees, they were ex facie intended to bind Raja Baboo 
alone, and not gucceeding sebaits; but their Lordships, during 
the argument, stated that in their opinion the plain meaning of 
the decrees was that the entire debts should be realized out of 
the profits of the debuttur lands. 

The main point for decision remains, whether these decrees 
can now be legally carried into effect, which raises the question 
whether the profitseof debuttur lands can be attached and 
appropriated during the incumbency of succeeding sebaits by 
virtue of judgments obtained against a former sebait in respect 
of debts properly and necessatily incurred by him for the 
service andsbenefit of the idol. 

It is to be observed hat the question is not raised whether 
the lands themselves could be sold under the decrees. 

There is no doubt that, as a general rule of Hindu law, 


property given for thé maintenance of religions worship, and 
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1875 „In an appeal, which not long ago came before this tribunal, 
Feosusxo g question arose as to the validity of a grant of a maurasi 
UMABI a 
Desra  potta at an invariable rent of debuttur lands. Lord Chelms- 
Goran CHAND ford, in delivering the judgment, said :—“ The talook itself, 
Basoo, 
with which these jamas were connected by tenure, was dedicated i 
to the religious service of the idol The rents constituted, 
therefore, in legal contemplation, its property. The sebait had 
not the legal property, but only the title of manager of a 
religious endowment. In the exercise of that office she could 
not alienate the property, though she might create proper 
derivative tenurgs,and estates conformable to usage.” And aa 
Committee having regard to, the presumption arising f Om 
. this state of things, and other facts appearing in the evidence, 
held that the potta was not, in fact, established—Maharanee 
Shibessouree Debia v. Mothooranath Acharjo (1). 

ut it isto bè Qpserved that this Committee, whilst considering 
that the grant of such a potta by a sebait would be prima 
facie a breath of trust, expressed an opinion that, if the grant 
had been affirmed by a judgment, the succeeding sebaits 
would have been bound by it; probably for the reason that after 
a judgment it must be assumed either that such ‘a potta was 
warranted by the terms of the original endowment, or by usage, 
or was in some way beneficial to the interests of the trust. It 
is said:—“ If the decrees appealed against stood” unreversed, 
the title to hold at a fixed invariable rent would, on the pleadings, 
and especially on the judgments, be viewed ns res judicata 
binding on the parties and those claiming under them.” 

But, notwithstanding that property devoted to religious 
purposes is, as a rule, inalienable, it iẹ in their Lowdshipe’ 
opinion, competent for the sebait of property dedicated to the 
worship of an idol, in the capacity as sebait and manager of 
the estate, to incur debts and borrow ‘money for the proper 
expenses of keeping up the religious worship, repairing the 
temples or other possessions of tha idol, defending hostile 
litigious attacks, and other like objects. The power, however, 
to incur such debts must be measured by the existing necessity 

$ 2 ? 


` (1) 13 Moore's I. A., 270. 
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* for incurring them. The anthority of the sebait of an idql’s 1875 
estate would appear to be in this respect analogous to that‘of the eet? 
manager for an infant heir, which was thus defined in a judgment Dreva 
of this Committee, delivered by Lord Justice Knight Bruce :— Goran Grano 

if “ The power of the manager for an infant heir to charge an 
estate not his own is, under the Hindu law, a limited and -quali- Per rbot. 
fied power. It can only be exercised rightly in a case of need 
or for the benefit of the estate. -But where, in the particular 
instance, the charge i is one that a prudent owner would make in 

S to benefit the estate, the bond fide lender is not affected by 
he precedent mismanagement of the estate. The actual pressure 
on the estate, the danger to be averted, or the benefit to be 
conferred upon it, in tħe particular instance, is the thing to be ° 
regarded. But, of course, if that danger arises or has arisen 
from any misconduct to which the lender is or has been a party, 
he cannot take advantage of his own wrong tesupport a chage 
in his own favor against the heir grounded on a necessity which 
his own wrong has helped to cause. Therefore, the lender in this 
case, unless he is shown to have acted malé fide, will not be 
affected, though it be shown that with betfer management the 
estate might havo been kept free from debt ”— Hunoomanpersaud 
Panday v. Mussamut Babooee Munraj Koonweree (1). 

It is only an an ideal sense that property can be said to 
belong to an idol; and the possession and management of it 
must in the nature of things'be entrusted to some person aš- 
sebait, or manager. It would seem to follow that the person 
so entrusted must of necessity be empowered to do whatever 
may be required for the service of the idol, and for the benefit 
and pfeservation of $ts property, at least to as great a degree as $ 
the manager of an infant heir. If this were not so, the estate 
of thé idol might be, destroyed or wasted, and its worship 
discontinued, for want of the rfecessary nade to preserve and 
maintain them. 

Assuming, then, thatea sebait may incur debts or borrow 
money for necessary purposes, in the sense above explained, it 


a Poe to be right and reasonable that! judgments obtained 
' , ` e 


e 
{7 (1) 6 Moore's I. A., 393, at p. 428. š `. 
?. - 
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1875 against a former sebait in respect of debts so incurred should ° 
PRosonno be binding: upon succeeding sebaits, who, in fact, form a 
UMARI 


Desya continuing representation of the idol’s property. If such debts, 
Goran Cnaxp and the judgments founded on them, were not held to be thus 
Banoo, binding on successors, the consequence would be that no sebait 
would be able to obtain assistanee in times of need; for, on 

an opposite state of the law, he might defeat the ereditors who 

had afforded it, by at onee transferring the property to other 

sebaits, as was actually done in the present ease by Raja 

Baboo, who, after the decrees were obtained against him, 

appointed the appellants, his wife and nephew, sebaits in hi 





place. . 
e The above view is consistent with what appears to have been 
the opinion of this Committee in the passage alréady cited in 
the case of Maharanee Shibessouree Debia X. Mothooranath 
Ackarjo (1) and with two decisions in Indid—Juggut Chunder 
Sein v. Kishwanund (2). and Kissonund Ashrom Dundy v. 
Nursingh Doss Byragee (3). aie 
Before, however, applying the principle of res judicata to 
judgments of this character, theCourts should take care to be 
satisfied that the decrees relied on are untainted by fraud or 
collusion, and that the necéssary and proper issues were raised, 
tried, and decided in the suits which led to them. g These cou- 
ditions dppear to have been fulfilled in the present case. 
.* It is to be observed that execution of the judgments sought 
to be set aside is decreed, and in their Lordships’ view rightly, 
only against the rents and profits of the debuttur lands. 
Whether the judgments have been satisfied by the profits 
already received, or whether some provision ought to be made 
` out of such profits, during the pendency of the attachments 
„for the continuance of the worship of the idol, are questions 
not raised in this appeal. The object of the present suit is to 
have the properties released from attachment on the ground that 
the decrees were obtained by fraud, and were in no way binding 


on the succeeding sebaits. In deciding against this claim, 
i ; 






a t ° (X 13 Modre's I. A., 270. (2)'2 Sel. Rep., 126. 


(8) Marsh., 486. 
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LA : ; 
their Lordships do not desire to prejudice the determination of 1875 


the questions above adverted to, if they should be hereafter i habe 


raised. n DEBTA 


In the result their Lordships will humbly advise Her Majesty Goran Craxp 
to affirm the judgment of the High Court, and to dismiss this "°° 


appeal with costs. 


Appeal dismissed. 
Agents forthe appellants: Messrs. J. S. and A. P. Judge. ` 
N 
“Agent for the respondent: Mr. D. E. Forbes, 
Se ; ° 
N 
ee : ° 
° ‘ - 
x a 
» » 
. ‘ l 
Ld 
~ e ,. 
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Before Mr. Justice Phear and Mr. Justice Morris. 
THE QUEEN v. MUSSAMUT ITWARYA.* 


e 
Criminal Procedure Code (Act X of 1872), s. 2683—Verdict of a Jury, 


when to be set aside. 
fr 


“Ix accordance with the order of the ‘High Court dated 9th May 1874 
(see ante, p. 54), the prisoner was again put on her trial on a charge, under 
s. 307 of the Penal Code, of an attempt to murder the girl Ramkoori by push- 
ing her into a well. The matter came orfethe 6th June 1874, and the jury 
returned a unanimous verdict of acquittal. The Judge, hdwever, disagreed 
with that verdict, and referred the case to the High Cout under a. 263. “In 
his reference, the Judge stated that “they (the jury) have explained their 


verdict by saying that they found her (the prisoner) not guilty, because there 


was no eye-witness tu the fact, and because the evidence was contradictory. 
As I think the evidence of the witness Ramkoori is trustworthy, and clearly 
proves the offenge with which accused is charged, that*there is also corrobora- 
tive evidence to a certain extent, and that no reasonable motive has been 
shown for attributing the charge to falsehood or mistake, I have dissented 
from the verdict, ang think the case should be submitted to the High Court.” 


Mr. Collis (Baboo Kally Kishen Sen with him) for the prisoner.—Upon the 
Judge's own showing, this is not a case for the interference of the High 
Court, as it appears the evidence was contradictory; the jury are the judges 


of the inferences to be drawn from the evidence, and they have refused 


to infer the guilt of the prisoner from it. The High Court will only interfere 
when the jury are undoubtedly wrong—Zhe Queen v. Sham Bagdi (1). The 
powers givén to this Cour®under s. 263 are not to be lightly exercised, and 
the unanimous verdict of a jury ought not be set aside, even if the Sessions 
Judge disagrees with it, unless the verdict is patently wrong and unsus- 
tuinable— The Queen v. Nobin Chunder Bannerjee (2); see also The Queen v. 
Hurro Manji (3). 

Again, Ramfoori's statement that she saw the prisoner throw her in is 
simply nn inference, because she Says the prisoner was behind her, and she 


_was pushed in from behind. 


6 
* Criminal Reference by the Officiating Sessions Judge of Patna, dated the 8th 
June 1874, ° ` e 
; ° 
(1) 18 B. L. R., App., 19. (2) 18 B. L R, App., 20. (8) Rost, pi 2. 
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1874 
July 3. 
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QUREN , 
v. 


Mussamtur 
Irwanya, 
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‘The judgment of the Court was delivered by 


Parar, J.—We think that we ought not to interfere with the verdict of the 

jury in this case. bs 

. The principle which should govern ‘this Court in references of this kind 
was first explained in the case of The Queen v. Nobin Chunder Bannerjee (1), 
and was afterwards expressly adopted by another Bench of this Court in the 
case of Zhe Queen v. Hurro Manji (2): And we understand that it has been 
generally acted upon ever since. 

Now, in the present case there is no evidence upon which a conviction could 
be sufficiently based, unless it be the evidence of the® child Ramkoori. 
And-she does not pretend to say that she saw the prisoner push her into the well, 
When she states time the prisoner was the person who pushed her into the well, 
she plainly makes that statement as ax inference of fact, because she 
to describe that she was pushed in by some oneefrom behind, and 
that she had actually seen the prisoner, according to her own stofy, the prisoner 
was at some distance from her in thé*house. The first reasos, therefore, which 
the jury give for their verdict is strictly applicable—namely, that there were no 
ey ee witnesses of the®principal fact. 

In the absepce of direct evidence that the prisoner did in fact push the 
child into the well, no doubt it was competent to the jury nevertheless to 
come to that conclusion from circumstantial evidence that the prisoner did do 
so. But the jury have refused to come to that conclusion upon the circum- 
stantial evidence. And, unquestionably, it is possible, taking the facts of the 
occurrence to be precisely those which Ramkoori herself describes, that she 
may have been mistaken when she says that she was pushed into the well by 







on 
last time 


2 
verdict of a jury ought fot to be set aside, 
even if tho Sessions Judge disagrees with 
it, unleas that verdict is clearly and patently 
wrong, and unsustainable on the evidence.” 
It seems to us that the verdict in this case, 
with which the Sessions Judge disagrees, 


(1) 18 B. L. R., App., 20.° 
(2) Before Mr. Justice Phear and Mr. Justice 
Morris. 


The 20th November 1878. 


THE QUEEN v. HUREO MANJI. y 


Criminal Procedure Code (Act X of 1872), 
8. 268—Verdict of Jury, when to be set 
aside, 


Puuar, J.—In regard to this reference 
made to this Court under the provision® of 
8, 268 of the Criminal Procedure Code, we 
may gay that we entirely concur in the 
opinion lately expressed by this Conrt, in 
a recent onae,—namely, “that the powers 
given to this Court by 8,268 are not to be 
lightly exercised; and that the unanimous 

e 


cannot be said to be “clearly and patently 
wrong, and unsustainable on the evidence.” 
If the statéiMent which was Made by the 
prisoner in Court is true, and the jury 
have no doubt believed that it was true 
(indeed, ccording to the reference made to 
us by the Judge, they informed him that 
they did so), then their verdict was probably 
right in fact. We therfore think that 
there is not sufficient reason to interfere 
with the verdict which they gave. That 
verdict will cousequeutly stand, and the 
record must be sent back again, 


e . 
* CrRninal Reference from the Officiating Sessions Judge of Hooghly, dated the 18th 


September 187% 
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the prisoner, There are indeed reasons which have been placed before ys 1874 
by the learned Counsel who has appeared on the part of the prisoner, which  Quamn — 
might lead to the inference that the child’s story cannot be in all respects very yrosanuy 
accurate. But even assuming for the moment that it is accurate, so far as she Irwaara, 
describes the facts from her own observation, still it may well enough be that 
the cause which made her fall into the well, and the little child Jag aggernath 
after her, was not a push given by the prisoner, ` 

The jury also state that the evidence was eres and this remark 
seems to be just. 

On the whole, we feel impossible to say that they were so entirely mistaken 
in their verdict—th&t they were so patently wrong—that we ought to exercise 
the extraordinary powers which are given to us under s. 263, and, setting aside 
eir verdict, convict the prisoner accordingly. We thisketheir verdict must 







Before Sir Richard Couch, Knight, Chief Justice, and Mr. Justice Birch. 


“ SOOJAN BIBEE axp anorume (PLarerivys) v. AOHMUT ALI aD we 1874 
OTHERS (Derrepants).* č 


a 
Act I of 1872, s. 383—Evidence—Previous Deposition— Admission. 


A deposition of a person in a suit to which he was not a party, is, in a subsequent sult 
- Jn which he is a defendant, evidence against him aud against those who claim under or 
purchase from him, wlthough he is alive and has not been called as a witness. S. 83 of 
the Evidence Act (I of 1872) does not apply to auch a deposition, but it is admissible 
under the sections relating to admissions, although it might be shewn that the facts were 
different from what they, were atated to be in the former case. 
A statement in a Bill of sale is evidence against those who are parties to it 


Baboo Umbica Churn Bose for the Appellante, 
Baboo Grish Chunder Ghose for the Respondents. 


The facta of this case are sufficiently stated in the judgment of the Court, 
which was delivered by 


Covca, O.J.—The Judge in his judgment on the appeal says, that the 
plaintiffs sued to obtain possession of 6 kanees, 2 kowrees, 2 krants of land, being 
a one-third of nine plota; and alleged that the whole of the nine plots 
belonged to their mother, Bibjan Bibee, wh8 died in 1231; that she received 
these lands by gift under a hibbanama dated the 7th Kartik 1212, from her 
husband Nur Mahomed; and that the plaintiffs were her two daughters, and 
the defendants, her two sons. , He states that the defendant Arwan Bibee 
pleaded to the same effect as another defendant had,—namely, that the Abba- 


* Special Appeal, No. 859 of 1878, from a decree of the Officiati Judge of Zlla 
Chittagong, dated the 1st of March 1878, reversing a decree of the Sudder Mufsif of 
* that district, dated the lst of October 1872. . 
A—2 


. 


` 1874 


BENGAL LAW REPORTS. ` (VOL, XIV. 


nama was n fraudulent instrument, and that Bibjan Bibee never held pos- 


Soosan Braue Session under it; and that Achmut Ali (one of the sous of Bibjan B ibee) set up 


ones ALI 


the same defence, and a purchaser from Arwan Bibee did so also, they being 
the appellants before the Judge. ° 

He then says correctly, that it lay upon ‘the plaintiffs to prove that they or 
their mother Bibjan Bibee had exercised possession in all the nine parcels at 
some time within twelve years before the suit, to prove the hibbanama, and 
to prove that Nur Mahomed had a good title to the lands apecified above, and 
was in possession of them at the date of the hibbanama. He then states 
what: evidence there was for the plaintifs —namely, three witnesses, and five 
documents, and he appears to consider that the evidence of*the three witnesses 
was of no value. 

‘Then he says: «ʻi Turning now to. the documents, me hibbanama, or the’ 
writing, or signature, or execution thereof has not been proved by any evi- 
dence whatever.” “The fact that the Aibbqnama was then (in the former 
suit) used and asserted may be some evidence, but its weight i is very small”? ` 
and that the defendants in that suit were not in privity with the present 
defendants, whd were no parties to the former suit. 

Wow, in this cas there was in evidence a copy of a deposition made by 
Achmut Ali in the former suit in which he said that the hibbanama was exe- 
cuted, and that Bibjan Bibee was in possession under it at a time which is within 
twelve years of the institution of the present suit, There was also the bill 
of sale to Arwan Bibee from Achmut Ali, in which the Aibbanama was men- 
tioned, this having bech executed after the death of Bibjan Bibee, and appa- 
rently being founded upon the state of things stated in it, viz., that the pro- 
perty had been given to Bibjan Bibee, and after her death had descended to 
the two sons and two daughters, 

The deposition of Achmut Ali was evidence ngninst * hinBeelf ; it was also 
evidence against Arwan Bibee, who claimed under him, and against the other 
appellant, who had purchased from Arwan Bibee, and whoin fact claimed 
under both. The statement in the bill of sale waa also evidence against 
them, because it was the statement of both the parties to it, of Achmut Ali 
the seller, and of Arwan Bibee the purchaser. It would also be evidence 
against the person who purchased from her. The Judge, therefore, when 
he says that the Aibbanama has not been proved by any evidence, appears 
to have entirely overlooked this part of the case, and not to have had present 
to his mind that this deposition aqd the recited in the bill of sale were good 
proof of the Aibbaxama unless met by evidence on the part of the defend- 
ant sufficiently strong to prove that what the plaintiff alleged was not the 
true state of things. . ° 

The Judge then speaks of the depositions (and this is the only way ig 
which he refers to the deposition of Aochmut Ali), and says: ‘The other 
twp documentsecopies of the deposition of Hjder Ali and Achmut Ali, two 
peraofis on all hands admitted to be alive, are wholly inadmissible, as it is not 
shown that these persons are dead or cannot be found, or are incapable of- 
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giving evidence, Further the depositions in question were not given in pro- 1874 
ceedings between the same parties.” He appears to have overlooked “that Soosan Biesem 
8. 83 does not apply to the deposition of a witness in a former suit 
when the Witness is himself a defendant in the subsequent suit, and the 
deposition is sought to be used against him, not as evidence given between 
the parties, one of whom called him as a witness, but as a statement made by 
him, which would be evidence against him whether he made it as a witness 
or on any other occasion. It is used against him as an admission; s. 33 
has no application to such a case as the present. The sections of the Evi- 
dence Act which do apply are the sections relating to admissions. The not 
considering the deposition of Achmut Ali ns an admission was a mistake. As 
to the deposition of the other witness, the Judge is right. Although Hider 
Aliis dead, this is not a suit between the same parties, and his evidence in 
the former suit would not be evidence, in this. 

Then the Judge says: “The hibbanuma is not proved, and I am also of 
opinion that there is no proof that the plaintiffs or their mother, under whom 
they claim, were in possession within.twelve years before suit. Here he 
altogether ignores the statement which Achmut Ali had made, in which he 

distinctly said that Bibjan Bibec was ini possession wyhih twelve yearg, No 
` doubt, his doing this is explained by the way in which be overlooked the 
effect which ought to be given to the deposition of Achmut Ali. He appears 
to me to have altogether disregarded what was very cogent evidence in the 
` case, the admissions made by the parties, apparently deliberately, and which 
were not to ke set aside merely upon the suggestion or statement made by 
the same persons that the facts tere different from what on the former ocea- 
sion they stated them to be. It might have been shown, if it were ao, that 
this deposition was false, and that the statement in the bill of sale was false; 
but it would tequire strong evidence to prove that what the parties had deli- 
berately asserted was altogether untrue, they alleging the facts to be differ- 
-ent in order to keep the property which they were in possession of. 

I think we ought not to remand this case to be tried by another Judge ; 
for the evidence appears to be all one way. The evidence of the plaintiffs 
does not appear to have been met by any evidence on the part ‘of the 
defendants, and it would be an idle proceeding to send the case down to the 
lower Court, when, if it found contrary to such evidence as this in favour of 
the defendant, we should have to reverse the finding on appeal. The decree 
of the lower Appellate Qourt must be reversed, and the decree of the first 
Court, the judgment of which appenrs®to be a proper one, will remain. The 
appellant will have the costs in this Court and in the Lower Appellate 
Court. . 


v. 
ACHMUT AL, 


187 
April 1. 
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Before Mr. Justice Phear, 
WOOD v, WOOD AND ANOTHER $ 


i 1 
Dissolution of Marriage— Order as to Settled Property—-Divorce Aci 
(IV of 1869), 8. 40, 


By an ante-nuptial settlement, A settled certain immoveable property in Calcutta, to 
which he was absolutely entitled, upon himself for life, then upon his intended wife for 
life, and then upon the children of the marriage; but in the event of the intended wife 
dying in his lifetime without leaving issue, then upon himself, hig heirs and assigns 
for ever. The marriage having been dissolved on the ground of the adultery of the 
wife, before any children were born of the marriage, and the wife having subsequently 
married the co-respondent, by whom she had children, and with whom she continued 
to live, the Court, under s. 40, Act IV of 1869, declared the settlement void as regards the 
Wife, and directed the trustees to reconvey thd property to A for an absolute estate, 


In this case a decree absolute had been made, dissolving the marriage on the 
ground of the wife's adultery. Theres«vere no children of the ‘marriage, and 
the wife had, sincesthe decree, married the co-respondent, by whom she had 
childggp, and continued to live with him. 

By an ante-nuptial settlement the petitioner had settled certain property 
in Caloutta, to Which he was absolutely entitled, on himself for life, and after 
his death on the respondent for life, and after her death on the children of the 
marriage ; but if the respondent should die in his lifetime without leaving issue, 
then on himself, his heirs and assigns for ever. The responglent was- not 
at the time'of the marriage possessed of any ‘property. 


Mr. Macrae, on behalf of: the petitioner, moved, on notice to the respondent 
and co-respondent, for an order that, in the event of the resfondent surviving 
the petitioner, the property, the subject of the settlement, might be applied by 
the trustees of the settlement as though the respondent had predeceased the 
petitioner, or were dead at the date of theapplication; or that the property 
might be otherwise applied for the petitioner's benefit. He cited Pearce v. 
Pearce (1), but pointed out that in the present case there were no children of 


the marriage. 
e ° 


. Neither the respondent nor the trustees appeared. 


Pusar, J, made an order declaring the settlement void as regards the 
respondent, and directing the trustees go reconvey fhe settled property to the 
petitioner for an absolute estate. 


_-Attorney for the petitioner : Mr. W. J. Watson. 


C1) 80 L. Jn P. & M., 182, 
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Before Mr. Justice Glover and Mr. Justice Mitter. : 


RAM CHUNDER SINGH, GHATWAL or PATHROLE, Psraunna BONTHAL (PLAIN- 
TIFF) h RAJA JOHER JUMMA KHAN awp OTHERS (DeFenDants).* 


Ghatwali Tenures in Beerbhoom— Compensation— Regulation XXIX of 1814. 


Where land forming part of a ghatwali tenure in the district of Beerbhoom was taken 
up for public purposes, Held that neither the zemindar nor the under-tenants of the 
ghatwal could claim a proportionate share in the compensation money payable for such 
land. 

The money go obtgined carries with it all the incidents of the original ghatwali tenure, 
and the ghatwal for the time being is entitled only to the interest accruing therefrom 
during his lifetime. 

In 1866 and 1870, lands appertaining to Talook Pathrole in the district 
of Beerbhoom, a ghatwali mehal belonging to the plaintiff, at that time a minor, 
wore taken up for the purpose of constructing thereon a portion of the Hast 
India Railway Chord Line Road. Compensation for the same was duly assessed 
at Rs. 12,488-14-9, to which the plaintif claimed to be solely entitled. Dis- 
putes, however, having arisen between the plaintiff and the first defendant, the 
zemindar, and certain other defendants, who held shikmi ghatwali mufarrari 


rights within the said tenure, as to the right of participation inthe said sum, it. 


was ordered that the money should be deposited in the Treasury of Deoghur, 
and should remain there until the respective rights of the claimants should 
have been established. The present suit was thereupon instituted on behalf 
of the plaintiff” who was at thé time a minor under the Court of Wards, against 
the defendants, to establish his exclusive right to the said sum with such 
interest as might be accruing thereon. 

The ‘first Woutt was of opinion that the money. in deposit ought to be 
divided in certain specified proportions between the plaint, the zemindar, and 
the shikmi ghatwali tenant, and decreed accordingly. 

The plaintiff appealed to the High Oourt. 


Baboos Mohini Mohun Roy, Sreenath Dass, and Luckhy Churn Bose for 


the appaia 


; Baboos Hem Chuader Sinera and Gopten Mookerjee for the zemindar 
respondent. 


The other respondents dfd not appeag. a 


Baboo Mobini Mohun Roys—The Court below has misapprehended the 
„position and rights of the zemindar with respect to ghatwali talooks. The 
"appellant is virtually independent of his zemindar; he pays revenue direct 
to Government; see Regulation XXIX of 1814y Under s, 4 zemindars 


* Regular Appeal, No. 22 of 1874, against a decree of the Off@lating Judge al Zilla 
Beerbhoom, dated the 29th October 1878, 


1876 


March 15, 
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are only entitled to a fixed yearly sum. With respect to the ghikmi ghatwali 


Ran Cuoxper tenfints, they can have no valid permanent interest in the property—Grant v. 


BUNGE 


Rasa JOHR 


Bangsi Deo (1). 


Joa Kran. Baboo Hem Chunder Banerjee for the zemiudar reapondent.-The sum 


payable to the zemindar by the ghatwal is rent, though paid in the first instance ` 


through the Collector. The zemindar, therefore, has an interest sufficiently 
permanent to entitle him to share in the compensation money, The pos- 
sibility of future loss in the receipt of this rent occasioned by the diminution in 
size of the ghatwali estate also entitles the zemindar to a share. Reasoning 
from analogy to the case of a zemindar and his patnidars the zemindar is 
entitled to a share—iaharaja Mahatab Chand Bahadur v. Government (2). 


Baboo Mohini Mohun Roy in reply. 
The judgment of the wont was delivered by , 


Mrrraz, J.—This suit was instituted on behalf of Ram Ohunder Singh, 
a minor, who has now attained his Majority, for obtaining Rs. 15,126-11-6 
deposited in the Government Treasury of Deoghur, being the compensation 
money for 1,765 bigas 9 cottas 14 chittacks of land, appertaining to the 
gbatwali talool Pathrole, taken for the construction of a railway. The 
allegation of the plaintiff is that he is entitled to the whole of this com- 
pensation money, and the defendants having unjustly claimed tho same, it 


- has been detained in the Treasury, leaving the contending parties to have their 


respective rights settled by a competent Civil Court, 

For the purposes of this appeal it is sufficient to notice only the objections 
of two sets of defendants, viz., the zemindar within whose zemindari this 
ghatwali estate is situated, and the representatives of the dèfendant No. 29, 
Bunwari Lal, who has died since the institution of the present suit. 

The zemindars claim a share in the compensation money upon the ground 
that the land taken, though appertaining to the ghatwali mehal of Pathrole, 
yet is a component part of their zemindari; that the ghatwals hold their 
tenures on the condition of performing certain services, and if they should 
cease to perform those services, or the services become wholly unnecessary, the 
lands of the tenures would revert to them; and that *under the provisions of 
Regulation XXIX of 1814 should any increase happen to be made in the 
ghatwali revenue, the increase shall belong to them. Therefore they contend 
that their interests in the lands taker are of sucha nature as to entitle them 
to claim a participation in the compensation money. 

The defendant Bunwari Lal alleged in-his written statement ‘that he holds 


a sub-tenure-in the plaintiff's ghatwali mehal, charged with a fixed annual’ 


rent of Rs. 104; that a portion of the lands taken falls within his sub-tenure, 
the compensation money in respect of whioh was therefore due exclusively to 
° -e : 


(1) 6 B. L. R, 652, (2) 16 8. D. A., 1860, 828, 
s 
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him.* He further stated that out of the compensation money which thus falls 1875 
to his share, he had transferred his rights in respect of Ra. 4,987-7-6 to “one Rast CHUNDER 


Thakoor Ram Laha, of Pathrole, and that he was entitled to receive the Pnau 
balance, vist, Rs. 7183-9-9, Raga JonrR 
Juzaa KHAN, 


The lower Court has apportioned the whole amount of the compensation 
money in deposit in the Deoghur Treasury thus: Rs. 4,929-8-10 to the plain- 
tif; Rs. 3,167-4 to the zemindars; and Ra. 6,291-2-3 to the widows of, 
and the purchaser from, the late Bunwari Lal Singh. : 

‘The plaintiff has preferred this appeal on the ground that he is entitled to 
the whole amount, and the lower Court is wrong in allowing any share to the 
defendants. As the objections upon which these two seta of defendants rest 
their claims are quite distinct, we must deal with them separately. 

As regards the zemindar’s claim, it is clear to me that they are not entitled 
to any share. ‘This is one of those ghatwali estates, which are situated in the 
district of Beerbhoom, and which have become a subject of special legislation. 
Regulation XXIX of 1814 was passed to define and to determine the rights 
between the ghatwals, the zémindarspand the Government. The effect of. 
this legislation was to declare that these ghatwali lands should continue to 
be considered as a part of the zemindari of Beerbhoow ; "that the ghggwale 
should pay the revenue assessed upon them direct to the Government treasury ; 
that the difference between. the amount assessed on the ghitwals and the 
fixed assessment of revenue payable to-Government by the zemindars on 
account of the ghatwali lands should be paid to the latter and their heirs 
nud guecessorsjn perpetuity; that so long as the shatwals should pay the 
amount assessed upon them punctually and perform the services imposed upon 
them, they and their descendants in perpetuity should be maintained in 
possession of the ghatwali lands; and that lastly, in case of any default in 
the punctual discharge of the revenue assessed by any of the ghatwals, the 
Governor General in Council would be competent to cause the defaulting 
tenure to be sold, or to make it over to a fresh grantee upon the same revenue, 
or upon an increased or reduced assessment as to the Government might 
appear meet and proper. There was a further provision made which was 
entirely in favor of the zémindar, viz., should any increase of revenue be 
obtainedeon account of agy arrangement last adverted to, tha said increase 
should be paid to the zemindars, their heirs and successors, ° 

From these provisions it is clear that the profits of the zemindars out of 
these ghatwali lands have been so far fixed, that they would not, under any 
contingency, fall below the amount mentioned in s. 4 of the Regulation 
above quoted? viz, the difference betwaen the revenue assessed on the 
eghatwals and the fixed assessment of revenue payable by the semindars on 
account of these ghatwali lands. Itis true that, under the last provision 
referred to above (see s. 5 of the Regulation), tWere is a chance of their 
‘profits increasing, but under no circumstances are they liable to diminution. 

Now, in this case, unless it is shown that the zemindars have suffered any 
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loss, they aro not entitled to any compensation. It is clear that they have 


Ran Cnonper sustained no loss at present, because notwithstanding the lands taken out of 


Sineu 


v. 
RAJA JOHRR 


Juma Kuan. 


their zemindari, they will continue to receive the same profits which they 
have been hitherto enjoying, Under s. 4 of the Regulation dn question 
they are entitled to receive from Government a fixed amount, quite irrespec- 
tive of the quantity of land held by the ghatwals. All that they oan say, is 
that the lands being severed from their zemindari, their chance of prospective 
gain under s. 5 of the Regulation is to a slight extent diminished. But 
this is such a remote chance, that no appreciable value can be assigned to it. 
For these reasons, I think the zemindars are not entitled to participate in the 
compensation money in deposit. =< e Í 

Then we come to the olaim put forward by Bunwari Lal Tt is evident 
that he held a subordingte tenure within the plaintiff's ghatwali mehal, and the 
said tenure is still in the possession of his widows. Tt has also been established 
upon the evidence that this tenure was created by an nucestor of ‘the plaintiff 
to provide for the maintenance of a junior branch of the ghatwal’s family. It 
has been contended on behalf of the.plaintiff, "that it is not sufficient to show 
that Bunwari Lal during his lifetime was in possession, and his legal repre- 
sentafjves are still “ingpossession of this subordinate tenure; but it must be 
established that Bunwari Lal was, and the widows are still, in rightful 
possession of i and that it is of a permanent nature, so that the superior 
ghatwal cannot at his will determine it. I think that this contention is valid. 
These defendants, it appears to me, are not entitled to any share in the com- 
pensation money, if it cam be shown that they are allowed to. remain in posses- 
sion of the subordinate tenure by mere sufferance of the superior holder, who 
can at any moment put an end to their possession. Krom the nature of the 
tenure held by the plaintiff, it follows that the arrangement made by his ances- 
tor to provide for the maintenance of æ junior brauch of the family is not 
binding upon him. He is fully competent to resume possession of these lands ; 
see Grant v. Bangsi Deo (1). 

Bunwari Lal therefore not having during his lifetime any valid right to 
any portion of the lands taken, his representatives are therefore not entitled 
to receive any share in the compensation money, the whole of which therefore 
should be paid to the plaintiff. e 

But he plaintiff is a ghatwal. His title is not that of an absolute owner, 
Heis only entitled to enjoy the profits of the ghatwali mehal during his 
life without power of alienation. The compensatipn money in deposit is only 
a money equivalent of a portion of tht mehal. He can therefore only enjoy 
its interest without any right of spending anye portion of it. Eke is bound to 
keep its interest as a part of the ghatwali pyoperty, so that his successor, 
may obtain it; quite undiminished in value. This being the nature of his title 
we ought not to declare his right to obtain this money without imposing upon 
him certain conditions, for the purpose of preserving it in future as part of the 


Ta (1) 6 B, L. R,, 052. 
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assets of the ghatwali mehal. These observations apply only to that part 
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of the claim which represents the principal amount of the compensation Ram CHUNDER 


money. As to the interest which has subsequently accrued, the plaintiff is 


SIncH 
v. 


`. entitled to obtain it as absolute owner, because during his life he is entitled to Rasa Joner 


enjoy the usufructs of the ghatwali mehal. To guard against the contin- 

gency of this principal amount of the compensation money being in any way 

wasted, I think we ought to direct that the plaintiff must give ample security 

to the satisfaction of the lower Court for the due preservation of it as part of 
the ghatwali property, before any decree can be givengin his favor. 

The case will therefore go back to the lower Court with this direction, that 

- on the plaintiff's txecuting a valid and sufficient security to the satisfaction of 


that Court, for the due preservation of the principal amount of the compensa- - 


tion money now in deposit in the Treasury of Deoghur gs part of the ghat- 
wali property in his possession, a decree will be drawn up declaring him 
entitled to obtain the wholg of the money in deposit in that Treasury, both 
principal ‘and interest, on account of the compensation of the lands taken 
from his talook for public purpéses. ee 

As the plaintiff has succeeded in this suit, he is entitled te the whole of the 
costs of this litigation, both in this Court, as well as in whe ‘Court belo Waay 





Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Pontifex. 


HURROSOONDERY DOSSEE AND ANOTHER (Darenpants) v. 
e CALLYPUDDO DUTT (Prarnrirr). 


, 


Practice—Appeal—Delivery of Paper Books—Costs—Rule 49 of 
Original Side. 


Where the Panonduie has not delivered paper books, as he is allowed to, do by Rule 49 
of the Rules of the High Court, Original Jurisdiction, on default of the appellant to 
deliver them, and the appellant does not appear at the hearing, the appeal will be 
dismissed without costs, 


Arper from a decision of Macpherson, J., dated the 12th of June 1874. 

On jhjs appeal being called on for hearing, the appellant did not appear, 
and no paper books had been delivered for the use of the Judges in accord- 
ance with Rule 49 (dated 15th December 1864) of the Rules of the High Court, 
Original Jurisdiction. hag rule says :—* When an appeal ia preferred from a 
decree of the High Court, Original Jurfsdiction, to the High Court, Appellate 
Jurisdiction, éhe appellant or his attorney shall, within six days from the 
‘presentation of the memorandum of appeal, deliver to the Registrar, Original 
durisdiotion, for the use of the Judges, two paper books containing a copy of 
the plaint, written statement, depositions of witnesse@, and of the decree and 
judgment and memorandum of appeal, The respondent or his attorney may 
deliver such paper books if the appellant or his attorney shall fail tp deliver 
the same within the time limited.” 


A—t 


Uana KHAN. 
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Mr. Lowe for the respondent applied that the appeal should be dismissed 
with costs, 


` Covo, O.J. (Pontex, Ju concurring).—In this case no one appears for 
the appellant, and paper books have not been delivered. The learned Counsel ’ 
for the respondent asks that the appeal may be dismissed with costs. The 
49th of the Rules of the High Court of Judicature, Original Jurisdiction, 
provides that if the appellant does not deliver the paper book, the respond- 
ent may do so. But the respondent has not done so, and therefore the 
appeal will be dismissed’ without costs. 

Attorney for the appellants: Baboo Shamuldhone Duti. e 

Attorney for the respondent: Mr. Gregory. 


Before Mr. Justice Markby and Mr. Justice Lawford. 


GOBINDO CHUNDER DUTT (Prainterr) cv. HENDRY AND ANOTHER 
(Darenpants)¥ ` ' 


Right of Advocate fo appear— Appeal from Mofussil—Non-Intervention of 
Š ‘e Vakil or Adore: ` 


An advocate ofthe High Court may appear at th8 hearing of an appeal from the mofussil 
on the direct instruction of a client, and without the intervention of vakil or attorney. 


Mr. Palit (with him Baboos Ishan Chunder Chuckerbutty and. Krishno 
Coomar Bhuttacharjee) fpr the appellant. 


Mr. R. Allen for the respondents. 


On the case being called on, Baboo Ishan Chunder Chuckerbutty called the 
attention of the Court to the fact that the counsel for the respondents was not 
instructed by a vakil or an attorney, and on behalf of the pleaders he objected 


to Mr. Allen appearing. 
Cur. ado, vuli. 
The judgment of the Court was delivered by 


Manxny, J.—In this case an objection was taken that Mr. Allen, who is an 
advocate of the Court, could not appear for the respondent in this special 


_ appeal, he being instructed by the defendant in persorand not by a plefder. We 


did not*decide upon this objection at the time, because it was represented that 
a decision had been given on this point. Weare unuble to find any decision 
of this Court in any way bearing gn it. In o:fe case the late Chief Justice 
and myself held, that an advocate of this Court could not appear upon the 


‘instruction of a pleader of the Small Cause Cont (1), but that"does not affect 


the present question. . 


* Special Appeal, No. 1953 of 1874, from a decree of the Judge of the 24-Pergunnas, 
dated the 19th May 1874, affirming a decree of the Mungif of Alipore, dated the 19th 
September 1873, "f 


D Moran v, Dewan Ali Sirang, 8 B. L, R., 418, 
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On the other hand, it bas been held in England that a party who has 1875 
appeared to a suit in person may himself instruct a barrister to appear for Bim — Gossoo 
at the trial—Doe d. Bennett v. Hale (1)—and that a barrister may appear etree 
accordingly.e In this case the-respondent himself instructs Mr. Allen, and v. 
he has not employed any pleader in this Court. We think we are bound Herpa, 


to allow Mr. Allen to argue this appeal as advocate for the respondent. 


5 f JLA # e. 2 i hb9 ? 
Before Mr. Justice Phear. . 2.2 IROL Ob 
WOOMA CHURN DHOLE v. Q. TEIL. TER ° 


: May 20. 
Witness—-Privilege from Arrest—Bona Fides. 
rs em 

Where a witness was arrested in execution of a decree, and the circumstances under 
which the arrest bad taken plage shewed the absence of a ond fide belief on his part 
that his attendance at Court was required for the purpose of giving evidence in the case e 
in which he had been subponaed, the Court i refused to allow his claim to privilege from 
arrest. 


Iw this case the plaintiff had obtained a decree, in @xecution of whiah the 
defendant, who resided out of Crtcutta, had, on 19th May, been arrested in 
Calcutta, On being brought before the Court, he claimed to be privileged from 
arrest on the ground that he had come down to’ Calcutta to give evidence in a 
suit in the High Court in obedience to a subpcena which had been served upon 
him, and that le was returning to his residence at the time the arrest took place. 
It appeared that a subpena had been served on the defendant requiring his 
attendance on the 10th instant, “ and on every succeeding day until the case 
was called on,” o give evidence in a oase which stood twenty-fourth on the 
board of remanet causes, and which could not possibly come on for trial for 
some days. From the defendant’s own evidence it appeared that, on the day of 
his arrest, he had twice visited the Court, and finally left about a quarter past 
four; that he had not taken the shortest way home, but had deviated some 
considerable distance for the purpose of picking up a daughter. The defend- 
ant further admitted that he knew as a fact that no case could be called on 
which dÑ not appear in the peremptory board for the day; that he had looked 
for his case in the cause board published in the newspapers two days previous 
to his arrest, but had omitted to do so on the day of his arrest. It was 
further proved by the cletk af the atjprney who had served the subpena on 
the defendant, tlt he had on two occasions told the defendant that there was 
no immediate chance of the case coming on, and that a written notice would 

ebe sent when his evidence woull be required. 


Mr. Piffard for the defendant.—A witness disobeying his subpoena ren- 
ders himself liable to a criminal prosecution ; see 8. 174 of the Penal Code., In 
e 


(1) 1b Q B., WL d 
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England, under similar circumstances, a civil action might possibly He. 
[Ptrmaz, J.—In England, the witness may be arrested und imprisoned for con- 


Cauny l DRore tempt.] Yes, but that is never done after a case is closed. The deviation is 


Tein 


not material, a slight deviation does not deprive a witness of Lis privilege— 
Childerston v. Barrett (1), Lightfoot v. Cameron (2), Pitt v. Coomes (3), 
Rishton v. Nisbett (4), Walpole v. Alexander (5), and Newton v. Harland (8). 


Mr. Macrae, for the judgment-creditor, relied upon the evidence as showing 
that the défendant comes to Calcutta was not bond fide in order to attend 


t= the, Court as a witness. As to the deviation he would not press that point 


against the defendant; he cited Magnay v. Burt (7), Lightfoat v. Cameron (2) 
and Aeekins v, Smith (8). 


The judgment of ¢he Court was delivered by— 


e . 
Pasar J.—The privilege which Mr. Teilsnow. claims of freedom from 

arrest is not given by tke law for the personal benefit of the individual affected, 
but for the furtherance of the pubbic interests and for the better adminis- 
tration of justice, aud the legal definition of the circumstances under which 
it is glaimable, viz, esndo, morando, et redeundo; is in itself sufficient to show 
what really is the scope of the privilege. And I think it is certain on the 

cases which thé learned counsel on both sides have brought under my notice, ` 
that even if ib be not strictly necessary that there should be a suit coming on 
for trial, or actually proceeding by way of trial, yet at any rate the person 
claiming the privilege must be coming, staying, and returning i the real belief 
_ that his attendance had been needed for the purpose of an actual trial On 

the facts which have been proved before me out of Mr, Teil’s own mouth, © 
I feel obliged to say that I do not think this was the casewvith him. There 
was, in fact, no trial coming on, and Mr.. Teil had no reasonable grounds for 
thinking that any trial was coming on, i.e, the trial on which he was inter- 
ested. He had been told that it'would not come on fur some time, and he had 


- also been told that he would have written notice sent to him of the time when 
_ it was necessary for him to come. He also saya that he knew that it could 


not come on unless it appeared in the published board of peremptory causes 
for the day, and he had satisfied himself on the day before yesterdaf that it 
was no? in that day's board. Curiously enough, he had abstained from satis- 
fying himself as to whether it was in yesterday's board. I think it is true that 
he did visit the Court yesterday, probably both.in the morning and afternoon. 
Possibly, he had done so for many days before, and intended to do so for many 
daya to come. I repeat I do not think on the evidence before me that his 
object in visiting the Court was the belief thatthe was wanted for the purposes 


(1) 11 East., 489. X (5) 3 Doug., 45. 
(2) 2 Wm. BL, 1118. (8) 8 Scott., 70. 
© (3) 5B. & £d., 1078. (7) 5 Q. B., B81. 


(4 1 Moo, & Rob., 847. . (8) 1 IL BL, 636, 
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of giving evidence in the case in which he had been summoned. If I allowed 1875 
the privilege in this case, it would really be laying down that any one living’ Wooma 
out of Calcutta could assure himself of immunity from arrest on civil process aver Diore 
whenever he liked. TEIL. 


Attorneys for the judgment-creditor: Messrs. Dhur and Mitter. 


Attorney for judgment-debtor: Mr. T. H, Hume. 
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Rules drawn up in accordance with Section 4, Act XX of 1865, 
for the Qualification, Admission, and i of Pleaders 
and Mukhtars in Mofussil Courts, 

1.—General, . 

l. Taes following Rules, framed by the High Court of Judi- 
cature at Fort William in Bengal under s. 4, Att XX of 1865, 
in supersesgion of previgus Rulds on the same subject, shall take 
effect from the date of their publication except so far as they 
relate to the qualifications “required by Clause 1 of Rules 7, 9, 
and 11, respectively, as to which the Rules dated 2nd May 1866 
shall continue in force until the Ist of January 1875.* = 

2,° Pleaders in the moftssil Courts’ of the Regulation Pro- 
vinces, within the limits of the jurisdiction of the High Court, 
shall, as regards qualifications for practising in Civil Courts,’ 
be of two grades: ~ ; 

i. Those of the higher grade shall be cpmpetent to ap- 
pear, plead, and act in any Civil Court subordinate to the 
High, Court. 

ii, Those of the lower grade shall be competent to 
appear, plead, and act in the Courts of: Moonsiffs and in 
Small Cause Courts, and in the Courts of Officers in the. 
District of Cachar, and divisions of Assam, Chota Nagpore, 
and Cooch Behar, exercising the powers of Moonsiffs under 
the Bengal Ci¥il Courts Act, 1871.- 

3. Maukhtars duly admitted and enrolled shall be Snpra to 
appear and act in any Civil Court subordinate to the High Court. 

4. Provided that no pleader or mukhtar shall be enabled 
under these rules to practise in avery Court except as specified, 

ein their certificates. À . 
5. The Examiners hereinafter mentione¢ shall be the persons 
. to. be appointed Examiners by the Lieutenapt-Governor of 
Bengal under the provisions of Act XX of 1865. 
* Vide post, p. 8. . 
1—B 
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‘ IL—Qualification for Pleaders of the Higher Grade. 
6. The following persons may be admitted as pleaders of the 


` higher grade, that is to say :— e 


1st—Any person who shall have obtained the degree of 
Bachelor of Law of one of the Universities of Calcutta, Madras, 
or Bombay, or shall be a Licentiate in Law of one of the said 
Universities: provgded that his application for admission as a 
pleader be made wNhin one year from the time of his obtaining 
such degree or license, or within such further time as the High 
Court shail for any special reason allow; or 

2nd.— Any pexspn. who produced a certificate Bom the Board 
of Examiners that he has passgd in the first class an examina- 
ation in the subjects prescribed from timb to time by the Highs 


Court for the pleadership examination. 
Such subjects shall, until further order by the Cone be as 


folloyyg :— a 
Subjects. 


1st.-The law of property current 
in Bengal. 

A—With reference to*the perma- 

nent settlement; to the Government 


. lien on land; to claims to hold land 


exempt from the payment of revenue; 
and to the mode in which estates can be 
brought to sale for arrears of revenue. 
B.—The law of under-tenures,’ and 
the mode in which the same can be 
brought to sale for arrears of revenue, 


0.—The relation of landlord cand 
tenant, 

D.—Mortgages ; 
Assurances. 

E.—T he Hindu Law of Inheritance, 
Succession, and Adoption. 


Registration ofe 


A 
F.—Mahomedan quaw. , 


e . . 
G.—The Indian Succession Act. 


Regfllations, Fnactments, and Lex 
Books. 

Regulations (Bengal) I, VIII, X, 
SIV, XIX, and XLIV of 1793, and 
the Regulations and Acts by which 
the same have been altered; Act XI 
of 1859, and the preamble to Regula- 
tion (Bengal) If of 1793.. 


Regulation (Bengal) VIL of 1819; 
Act VIO of 1865 (B.0.); Act VIE 
of 1869 (B.C.) (except as to candidates 
to practise in Orissa, Chota Nagpore, 
and Assam, who will be required, as 
heretofore, t® pass in Act X Bf 1859). 

Aot VOI of 1869 (B.C.), except 
as above. 

Macpherson on Mortgages; Act 


VII of 1871. 


Dayabhaga and Mitakshara ; Dattaka 


Chandfika, and Macnaghten’s Princi-e 


ples of Hindu Law, first seven chap- 
ters. 
Macnaghten’s Principles of Maho- 


medan law, except chapter 9. 


Act X of 1865; Act XXI of 1870. 


\ 
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2nd.—Obligations arising from con- § Macpherson on Contracts; Act is 


tracts, of 1872. . 
8rd.——Civil Procedure, ' Act VII of 1859; Act XSI of 
a 1861; Act XI of 1865. 
4th.—-The Law of Evidence. Act I of 1872. 
` 5th.—The Law relating to Stamps. Act XVII of’ 1869 .and Act VI 
i, of 1870. 
6th.—The Law of Limitation. , Act IX of 1871. 


7th.—Criminal Law and Procedure. The ey Code (Act KLV 
5 of 1860, andgAct XXVII of 1870); 
and the Code of Criminal Procedure 
° p (Act X of 1872). 
7. In order to qualify a person to present himself for the 
examination mentioned in Rule 6, Clause 2—* = 
Ist.—He must hold a certificate of having passed the First 
‘Arts Examination of the University of Calcutta, Madras, or 
Bombay, or the first public examination before Moderators 
at Oxford,- or the previous examination at Cambridge, or the 
preliminary examination in Arts in one of t&e Scotch Gariver- 
sities, or the examjnation fh Arts for the second grade at Dur- 
ham, or the matriculation examination at the University of 
Dublin or London, or a certificate of having passed some 
other publig examination which shall ‘bes certified by not less 
than three Judges of the High Court, as being in their opinion 
equivalent to one or other of the above-mentioned examinations. ` 
2nd.—Hg neust hold a certificate of having regularly attended 
a full course of lectures in Liaw at one of the Colleges affiliated 
to the Calcutta University, or such Law Lectures elsewhere as 
shall be deemed by the High Court to be sufficient. 
3rd—He must produce a satisfactory ‘certificate of good 
moral character, and be above the age of twenty years. 


11L—Qualification for Pleaders of the Lower Grade. 

8: Every’ person may be admitted as a pleader of the lower 
grade, who shall produce a cerijficate from the Board of Ex- 
aminers that-he has passed in the second class the’examination — 
mentioned in Rule 6, Clause 2. 

9. In order to qualify a person to- seeder himself for 
examination for the lower grade— 4 

1st.—He.'must. hold a certificate of having passed the En- 
trance Examination of the University of Calcutta, Madras, 
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or Bombay, in the first or second class, or the first public ex- 
amination before Moderators at Oxford, or the previous examin- 
ation at Cambridge, or the -preliminary examination in Arts 
in one of the Scotch Universities, or the examination in Arts 
for the second grade at Durham, or the matriculation examin- 
ation at the University of Dublin or London, or a certificate 
of having passed some other public examination which shall 
be certified by not Yess than three Judges of the High Court 
as being in their opinion equivalent to one q: other of the 
above-mentioned examinations. 

2nd.—He must produce 4 satisfactory certificate of good moral 
character, and be above the age of twenty years. 


IV.—Qualification for Mukhtars. 

10. Every person may be pdmitted as a mukhtar, who shall 
be qualified as.hereinafter prescribed, that is to aay— 
(Ià If he shall be qualified to be admitted as a pleader of 
either grade: provided, that -his application to be admitted as 
a mukhtar shall be made within one year from the time of his 
obtaining such degree or license, or within such further time 
as the Court shall for any special reason allow; or , l 

(2.) If he shall produce a certificate from the Examiners 
that.he has passed an examination in the subjects prescribed 
from time to time by the High Court for the examination of 
mukhtars. Such subjects shall, until further notice, be as 
follows :— 


1 


Code of Civil Procedure. Code of Criminal Procedure. 
Law of Limitation. Registration Act. 

Stamp Laws. Evidence Act. 

Small Cause Court Act. Contract Act. z 
Pepal Code. 


11. In order to qualify a person to present himself for the 
examination required by these gules for mukhtars— 

(1.) He must hold a certificate of having passed the Entrance 
Examination of the University of Calcutta, Madras, or Bom- 
bay, or acertificate of having passed. the Vernacular or Minor” 
Scholarship Examination, or some, other public examination 
certified by the Director of Public Instruction or by an Inspector 
of Scheols to be equivalent thereto. 


te a 


) 
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(2.) He must produce a satisfactory certificate of good moral 
- character, and be‘above the age of twenty years. ° 
; V.—Examinations, 
12. Every. candidate for examination for pleadership of 
either grade, or for mukhtarship, shall, on or before the Ist 


` of November in each year, apply to the Board of Examiners 


for leave to present himself at the ensuing’ examination, and 
he shall establish to their satisfaction ths he possesses the 
qualification prescribed for such candidates. 

13. Such application is not to be transmitted to the Board 
of Examiners direct, but is to be filed before the said lst day 
of November in the Court of the District J udge within whose 

; jurisdiction the candidate resides or is employed (Calcutta, for 
this purpose, being taken to be within the District of 24-Per- 
gunnahs), accompanied by the nècessary documents and papers. 
The Judge shall thereupon enquire into thes ‘validity of the 
certificate of character i presented by the candidate, and shall 
satisfy himself as fo the identity of the candidate, 4nd he shall, 
on or before the 15th November, transmit to the Board of Ex- 
aminers all such applications with the documents accompanying 
together with a list of the applications ‘and annexures, and 


with his opinion in each case as to the sufficiency of the testi-. 


monials produced, and any other information which he may think 
it needful ih any case to communicate. : 

14. The Board of Examiners shall, thereupon, take the case 
of each candidate, with the report of the District Judge, into 
their consideration, and shall determine whether or not the 
candidate is possessed of the necessary qualifications, If the 


candidate is found, qualified, the Board shall cause his name, ` 


the name of his father, his age, and place of residenee, and 
other needful particulars, to be entered in a register, with a 
declaration that he is permitted to appear at the next ensuing 
examinatign at . . . , 

15. An extract from the register shall be forwarded to the 
* District J udge for delivery to the candidate. The Judge shall 


- cause a notice of his having received such extracts to be stuck 


up in his Court-house,. and shall deliver them to the candidates 
on application. ; ° 


1874 
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The District Judge, in carrying out this Rule and Rule 13, 
shull conform to such instructions as he may receive from the 
Board of Examiners through their President or Secretary. 


16. Before the date of examination, every candidate shall : 


pay into the Government Treasury of the 24-Pergunnahg, or of 
the place where he is to be examined, the fee prescribed by 
Rule 22, and shall, at the same time, present to the Officer in 
charge of the Tredgury the extract from the register furnished 
to him under Rule 10, and the treasury receipt for the fee shall 


- be endorsed thereon. Every candidate for examination shall 
produce to the examiners the extract from the register, with the ` 


treasury receipt Bd endorsed thereon. 
VI.—Enrolments 
17. Any person who shall have qualified under these rules, 
and who shall desire to be adnfftted to practise, shall pay into 
the Governmeng. Treasury of the district in which he shall 
inten® To practise fhe fee prescribed by Rule 22, and shall, on 
presentation ef the certificate of the examiner’ or of his diploma, 


_and the receipt for the said fee, be entitled to apply to the High 


Court for admission and enrolment. 

18. The application, together with the certificatesand n 
required by Rule 17, shall be presented to the Judge of the 
District in’ which the applicant intends ordinarily to practise, and 
shall be forwarded by the Judge to the Registrar of. the High 
Court, with such remarks as he may think fit to make thereon. 

19. The name of the applicant and his place of abode, together 
with his father’s name and place of abode, shall be affixed 
in some conspicuous place in the Court-house of the Judge to 
whom the application is sent, and also in „the High Court, at 
least six weeks before the applicant is admitted to practise. 

20. The High Court may call for evidence of the respect- 
ability of the applicant in any cgse in which it moy be deemed 
necessary. 

21. Upon the applicant’s being admitted and enrolled by the 
High Courts a certificate to that effect shall be forwarded by the ° 
Registrar of the High Court to the Judge of the District, who» 
upon the applicagt’s delivering and leaving with him a declara- 
tion In writing signed by the said applicant in conformity with 


ao. 


Se 
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the recital in the form of certificate given in the 2nd Schedyle 


‘to Act XX of 1865, shall grant him a certificate as required by 


the said Act. 
f VIL—Fees. l 
22. The fees payable previous to examination and on appli- 
cation for enrolmeut shall be as follows :— 


Pleader, Plfader, 
Higher Grade. LoWer Grade. Mookhtar. 


E Ra. Rs. Rs. 
Before examination ee 30 20 15 
Before enrolment aes 25 15 a 10 


; VIIT.—Penalties, 

23. If any person having passed the examination entitling 
him to be admitted and enrolled as a first or second grade 
pleader or as a mukhtar, shall -fail to- apply: for such admia- 
sion and enrolment for a period of one yeat from th@etime 
of “passing the examinatibn, he shall not be admitted and 
enrolled, unless by special order of the High Court the time for 
such application shall be extended. 

24, If ay person having been admitted and enrolled as a 
pleader or mukhtar shall neglect to take out a certificate, or, 
having obtained a certificate, shall fail to renew it for a period 
of three years, he shall be suspended, and shall not be entitled 
to receive a certificate, or to have his-certificate renewed without 
further orders of the High Court. , : 

25. Any person who shall :hold any appointment under 
Government, or shall carry on any trade or other business at the 
time of „his application for admission as a pleader or mukhtar, 
shall state the fact in his application for admission, apd the 
High Court may refuse tq admit such person, or pass such orders 
thereon:as it thinks proper. x 

26. Any person who, having been admitted as a pleader or 


„Mukhtar, shall accept ang appointment under Government, or 


shall enter into any trade or other business, shall vive notice 
thereof to the High Court, who may thefeupon suspend such 
pleader or mukhtar from practice, or pass sueh orders as the 
said Court may think fite ` ° 
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Any wilful violation of any of the above rules shall subject a 
pleader or mukhtar to suspension ox dismissal. 


(Sa) R. aide 
» FB. KEMP. 
» LOUIS 8. JACKSON. 
k J. B. PHEAR. 


i W. MARKBY. 
\ x 0. PONTIFEX. 
” W. AINSLIE. 


p G. G. MORRIS. 
” R. C. MITTER. 
-o s W. F. MoDONELL. 
The 12th September 1874, : 


The following" is, a reproduction of such of the Rules of ‘2nd 
Mey1866 as réfate to the qualifications of examinees, and as 
referred tg in Rule 1 of the foregoing Rules. 


9. In order to qualify a person to present himself for the examina- 
tion required by these Rules for the higher grade— 
lst.—He must hold a certificate of having passed the Entrance 


Examination of the University of Caloutta, Madras, or Bombay, or shall 


satisfy the High Court that he has received liberal einpeton elsewhere 
thau in India. - 


2nd,.—He must hold a certificate of having regularly attended a full 
course of lectures in Law atone of the Colleges affiliated to the Cal- 


cutta University, or such Law Lectures-elaewhere as shall be;deemed by 
the High Court to be sufficient. 


38rd.—He must hold a satisfactory certificate of good moral character. 


4th..He must be between the ages of 20 aud 40 years, unless he 


. shall have been admitted and shall have practised as a pleader ‘of the 


lower grade previously to his application to be admitted to the examina- 
‘tion for -the higher grade, in which case he may be admitted to that 
examination if he shall satisfy the Judge of the District in which he 


resides that.up to the time of the application he has been facting as a” 


pleader of the lower grade, and shall produce a certificate from the J udge 
or Judges in whose Court he has been practising, that in his or their 


judgwent he is è proper person to be admitted to examination for the 
higher gfade, 


NO 
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21. In order to qualify o person to present himself for examination 
for the lower grade— s 
1st.—He must hold a certificate of having passed the Entrance Exa- 
mination of the University of Calcutta, Madras, or Bombay, or a cer- 
tificate of having passed the examination for a Government Vernacular 
Scholarship, or Minor Scholarship. 
2nd.—He must hold a satisfactory certificate of good moral character. 
.  8rd.—He must be between the ages of 20 and 38 years. 


é Rules for Mukhtars. 

Lst.—Any person qualified to be admitted as a pleader of either grade 
shall be entitled to be admitted as mukhtar. 

2nd.—Any person qualified to present himself fôr examination far a 
plendership.of either grade may present himself for examination eto be 
admitted as mukhtar. 

3rd.—Any person who cah satisfyethe Judge of the District that he 
possesses the following qualifications may be admitted» to examination 


for the office of mukhtar, viz. :— _@ = 
A.—That he is a pgrson of food moral character. 
B.—That he has received a liberal education. x 


C.—That he is not above the age of 35 years, unless he hns been pre- 
viously practising as a mukhtar, in which case nọ limit of age will be 
prescribed, : 





° No. 1283. 
From E l ' 
-` H. J. S. Corron, ESQ., 
' Offg. Registrar of the High Court of 
Judicature at Fort William in Bengal, 
To 


Tur Junar or RUNGPORE. 
$ 7 i: 
Dated Calcutta, the 22nd September 1874. 


Srr,—I am directed to acknowledge. the receipt of your letter 
No. 38, dated 3rd September 1874, 


HIGH COURT. tes aes: 
Enaren Buragrsenr,’ enquiring whether the new Criminal 
. Ones - 'e Procedure Code requires that evi- 


dence recorded under Section 335 of the Code should be rend 
over to the witnesses, and that a certificate to that effect should 
be appended to each deposition. bd 


_2. In reply I am to say that the Court are of opinioxt that the 
2—B 
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1874 whole of Section 339 of the Code must be taken to apply only to 
oe cases where the evidence has been taken in the mode prescribed 
by Section 334, and does not apply to evidence taken under 
Section 335 or under rules made in accordance with that section. 
3. The provisions of Section 199 of the old Criminal 
Procedure Code requiring a memorandum to be attached to the 
deposition of each witness, stating that the deposition has been 
read over to the witness in a language which he understood, are 
not to be found in Act X of 1872, and the record of such a 

- memorandum is therefore no longer necessary in any case. 


-o I have, &c., 


` e (Sa), H. J.S. COTTON, 
° ' Offg. Registrar. , 


CRIMINAL CIRCULAR MEMO. No. 5. 


(S es 
— ° Dated Calcutta, the 22nd September 1874. 


E i Cory of this “letter forwarded to ' 
HIGH COURT. d i 
ENGLISH DEPARTMENT, - all Sessions Judges and Magistrates 
Caner: for information and guidance. | 


' (Sd) H.J. S. COTTON, 
. i Offg. Registrar. 


CIVIL CIRCULAR ORDER No. 21. 


Dated Calcutta, the 25th September 1874. 


Ly continuation of Circular Order No. 23, dated 15th June 
a Hoga 1866, the Court is pleased to inform 
Exes Deparruent. District Judges and Judicial Com- 
s p Oioi: missioners that a thousand copies of a 
form of Certificate, approved by the High Court,. for pleaders 
desirous of practising in Moonsiffs’ and also in Small Cause’ 
Courts, have been prepared on paper impressed with a non- 
judicial stamp of the value of Rs. 25, and are ready in the, 

Office of the Superintendent of Stamps for delivery on indent. 

‘ By order of the High Court, 
. (8) 'H. J. 8. COTTON, 
Offg. Registrar. 
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CIVIL CIRCULAR ORDER No. 22, 
Dated Calcutta, the 25th September 1874. 


In supersession of Circular Order No. 23, dated the 11th 

aucun September 1873, the following in- 

ENGLISH DEPARTMENT, structions are issued in connection 

on, _ with the rules of the 12th September 

1874,* drawn up by the High Court, under @ection 4, Act XX 
of 1865. — e. 


2. Pleadérs (not being Advocates or Vakils of the High - 


Court) and Mukhtars are not authorized to practise in any 
Court in a District in which they are not enrolled. 

3. Any Pleader or Mukhtar desiring to be enrolled in any 
District other than that in which he was origmally enrolled, 
must apply by petition to the Judge of that District, annexing 
thereto his last certificate and testimonial of qfferacter from the 
District in which he last pyactised. If his papers are in order, 
he may. be enrolled Accordingly, and, if his certificdte has any 
time torun, he may continue to practise under it for tlie time 
unexpired, . 

4, Tivery*District Judge shall give, on application, a testi- 
monial of character to any Pleader or Mukhtar who is enrolled 
in his District and who desires to practise in another District, 
unless there’ be good reason, in the opinion of the Judge, for 
withholding such testimonial; in which case the refusal, with 
the reason, shall be recorded on the back of the application: 
Provided that if such Pleader or Mukhtar shall have practised 
not in the Judge’s Court, but in some other Court in the District, 
the testimonial may he granted by the presiding Officer of such 
Court and countersigned by the District Judge. ees 


6. The District Judge shall be responsible for the due 
maintenance of the Rolls prescribed in Section 12, Act XX 
of 1865. e` . 


° l By’ order of the High Court, - 
(B4) . H.'J. S. COTTON, 
°Offg. Registrgr. 
, « 
* Vide Calontta Gazette of the 16th September 1874; and gate, p. 1. 
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‘ CIVIL CIRCULAR ORDER No. 23. 
Dated Caleutta, the 2nd October 1874. 


Wiru reference to Circular Order No. 18, dated 4th August 
1873, it is requested that all Small 


HIGH COURT, og 
ENGLISH Drrienienn, Cause Court Judges, when submitting 
` their annual scale of contingent 


charges to the Hig Court for sanction, will furnish full details 
of the items composing the heads Office Expenses and Miscel- 


` Taneous, 


2. In casesewhere the officer submitting the estimate is a 
Subordinate Judge vested with Small Cause Court powers, 
charges on account of Punkah-pullers “should be budgeted for 
by the Subordinate Judge. ., G 


ee E o By order of the High Court, 


. (Saf H.§ 8. COTTON, 
Offg. Registrar. 


Hien Court, ORIGINAL SIDE. ° 


Tux following Rule, made by the High Court of Judicature 
at Fort William in Bengal, having received thesanction of the 
Governor-General of India in Council, is now published. 


By order, 


(Sa) ©. T. DAVIS, 
; Offg. Registrar. 
f The 27th November 1874. . s 


It is ordered that the following items be inserted at the end 
of the 5th Schedule to the Rules of the High Court, which came 
into effect on the 9th of March 1874 (1) :— 


[Proonss oF OTHER Courts. ] 


9. For serving or executing process specified i in this Schedule 
as therein provided. 


. (1) 12 B. L, R., H. 0. Rules, 45, 


+ 
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- 10. For serving every notice, summons to a witness, and. 1874 
other judicial process not specified in this Schedule. Be cen 
. European Bailif. ` Native Bailiff. 
Re. A; P. Re. A. P. 
For each person served 2 0 0 1 0 0 


(8d.) R. COUCH. 

5 F. B. KEMP. 
5 LO®IS S. JACKSON. 
A J#B. PHEAR. 

er, A. G; MACPHERSON. 
» -C PONTIFEX. | 
be W. MARKBY. 
P W. ATNSLIE. 


. * , E. @ BIRCH. 
» . @.G@ MORRIS. ` : 
e ~ » R.C. MITTER. 


» W.E. MoDONELL. 
FEEFEE . : ye 


CIVID CIRCULAR ORDER No. 84. 
Dated Calcutta, the Tth December 1874. 


THE annexed copy of a Resolution qf the Government of 

ee eae: India in the Financial Department, No. 

ENGLISH ei 6307, dated 29th October 1874, relating 

- e to the cancellation of stamps under Sec- 

tion 30 of “the Court Fees Act of 1870, is hereby cireulated for 

the information and guidance of all Civil Courts subordinate to 
the High Court. 

2. It will be seen that the present orders supersede those 
previously issued at the suggestion of the Government of India 
in patagraph 2 of Circular Order No. 3, dated 17th January 
1871, inasmuch as the cancellation of the stamp on suéh docu- 
ments as copies, certificates, &c., ‘by punching out the figure- ' 
‘head, is now to be effected not Sy the Court or Office issuing the 
document, but by the @ourt or Office receiving the same, and’ 

e that the cancellation is accordingly effected not at the time the 
labels are affixed, but when the document is filed or acted upon, 
l By order of the High Court, 
8d.) H. J78. COTTON, 
ofz. Registrar. 


Filed 22nd August 1874. 
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No. 6307, DATED Fort WILLIAM, THE 29TH OOTOBER 1874. 


RESOL UTION—By the Government of India, Financial 


_ Department. . 
READ again— 


Financial Order No. 8362, dated 30th November 1870, suggesting 
that it would be expedient to instruct the Courts to cause the stamp 
lables, affixed to copies, certificates, and other documents issued 
by them, and liable to a fee under “the Court Fees Act, 1870”. 

` (Act No. VII of 1870), to be cancelled at the time they are affixed. 
Read— 

A letter from the Government of Bombay, No. 4194—-179R, dated 
7th August PS874,-stating that the course suggested in the above 
order is apparently at variance With the provisions of the law as 
at present enacted. 

ResoL_vution.—On a reperugal of tie Court Fees Act, 1870, 
the Governor General i in Council observes that the Act contains 
clear peavisions as to cancellation. which should be followed. 

"2. Under, Section 30, the stamp etn only he cancelled by the 
Court or Office receiving the document to which the stamp has 
been affixed. Such cancellation can be effected in one way only, 
namely, by punching eut the figure-head, and this cannot be done 
twice. Consequently, the only time a stamp can be cancelled is 
when the document to which it is attached is filed or acted upon. 

3. His Excellency in Council is accordingly pleased to 
decide that the cancellation of the stamps affixed to “true 
copies” of papers issued by a Court should be effected by the . 
Court receiving such documents; Officers when attesting “ true 
copies” should, however, draw their pen across the stamp. 


ORDERED, that a copy of the foregoing Resolution he for- 
warded, to the Government of Bombay, with reference to that 
Government’s letter No. 5194—179R, dated 7th August 1874; 
to the other Local Governments and Administrations for inform- 
ation and guidance, in modification ‘of Financial Order No. 3362, 
dated 30th November 1870; and to the Legislative Department - 


for information. 
í E. F. HARRISON, 
Offg. Secy. to the Govt. of India, 
é 5 J. A. BOURDILLON, 
e Offg. Under-Secy. io the Govt. of India. 
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The following Rules have been drawn up by the Judge indhe 
, Privy Council Department, as a guide to Pleaders and Parties 
in the oonduct of business under Act VI of 1874 :— 


1. The Court will ordinarily sit to hear applications in mat- 
_ ters connected with the Privy Council Appeals on every indhy 
at 11 o’clock. ° 


2. If in any urgent matter, it is -necessfry to make an ap- ` 


plication to the Court at any other time, notice must be given 
to the clerk in charge of the: Privy Council Department, who 
will communicate with the J udge and obtain an- appointment for 
the purpose. No application ewhatever, having reference to 
Privy Council Appeals, will be, heard, except upon Fridays, 
without such previous appointment. 


3. Every application to the Court must be by petition, bear- 
ing the proper stamps. ` 

4. “Every such petition shall be neatly and legibly written 
on paper of foolscap size with a margin of two inches, and shall 
contain about 20 lines in each full page. The petition shall be 
divided into gose ; each paragraph being numbered conse- 
cutively. 

5.- Every guch petition shall be filed with the clerk in 
charge of the Privy Council Department not later than four 
clock in the afternoon of the day but one previous to the 
sitting of the Court at which the application ig to be made; at 
which time any affidavit intended to be used in the Petition 
must also be filed. 


6. Affidavits in aecordance with the Rules of 15th May 1871; 
must be filed with the petition where necessary, but it will not 
be necessary.to set out in the petition, or in the affidavit, any 
document which is a part of the record, nor will it be necessary 
to produce any affidavit of any facts found by any of the 

Courts below, provided that such finding. has not been reversed 
‘on appeal, but the petition must state shortly all facts upon which 
it is intended to rely, ‘and must give the number, letter, title, or 
other description of alk documents on -the recofd to whichet i is 
intended to refer. 
3—B 
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7. If the party making the application can himself speak to 
the facts stated in the petition, no separate affidavit need be 
filed, but an affirmation may be attached to the petition. 


8. Affidavits must be written in the same manner as peti- 
tions, and be divided into paragraphs; the paragrahs being 
numbered consecutively. Petitions and affidavits, not in the 
form herein prescriked, will be returned to the parties by the 
Clerk in charge of the Privy Council Department, i 


9. In all cases in which it is necessary that notice to any 
party shall issue, such notice shall be given by delivering to the 
opposite party, or to his vakeel, a copy of the petition together 
with a notice in the following form:— + 


“ Take notice that this application will be made in Court on 
the _day of ' 187 sat o’clock in 
the forgpoon, wHeg you are required to attend and show cause 
against the application, if you are debirous to do go.” 

10, “Every application for a certificate under «7 of Act VI 
of 1874 must be made upon notice to the other parties in the 
suit. . ee : 
11. Any notice may be served upon a vakeel, where the 
opposite party is represented by a vakeel (see Rules of 30th 
July 1870," Rule 1).* If the opposite party is not represénted 
by a vakeel, the notice must be served upon him ‘in Calcutta 
through the Sheriff, or in the mofussil through the Court, by pay- 
ing the usual fee. Such payments to be made by stamps affixed 
to the notice intended to be served. Notices to be served by 
the Sheriff or in the mofussil will be signed by a Judge if left 
with the Clerk in charge of the Department for that purpose, 

12, ° Unless the proper notice shall have been served twenty- 
four hours before the sitting of the Court, as above-mentioned, 
the hearing of the application (except in cases of urgency). will 
be postponed to the next sitting, unless the parties to whom notice 
has been given shall be willing to proceed at once. , In all cases, 
parties required to appear will-be at liberty to apply for post- 
ponement in order to answer the affidavits, or for any other 
goog and sufficignt cause. Ae 5 


e .* See 5B: L. R., H.C. Rules, p. 24. 
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13. No affidavits by either party shall be read, which have 
not been filed with the Clerk of the Privy Council Department 
by half-pist ten of the day upon which the application is to be 
heard. (This does not affect the provision in Rule 6 as to filing 
the affidavits upon which the application is originally made.) 

14, It will be the duty of the Clerk in charge of the Depart- 
ment to have ready in Court all documents contained in the 
records in his charge, which the parties shafl, at any time before 
half-past -10 of the forenoon of the day on which they are 
required, have given him notice to produce. Unless, by the 
special order of the Court, documents will ndt*be sent for from 
the record-room during the sittifig of the Court. 

15. No orders nisi, or rules to show cause, will hereafter 
issue; but, under special circumstances, an ee parte application 
may be heard before notice.is issued. ee 

16. The prayer of the petition must state clearly the nature 
of the order which &t is intended to ask for. If at*the hearing, 
the applicant desires to change the nature of the application, 
this will only be permitted upon such terms as to postponement, 
costs and otherwise, as the Court may direct. 

17. All applications, of which notice has been given to the 
Clerk in charge of the Department, will be set down in a list in 
the order if which they are deposited with him. The cases in 
the list will be called on peremptorily in their turn; and if by 
the fault of the applicant, the application cannot be proceeded 
with, it will be liable to be dismissed. 

18. Applications for an order to transmit decrees for execu- 
tion tọ the Lowere Courts, where no special directions are 
required, to transmit securities to the Mofussil Coutts for 
investigation, as to their sufficiency and for repayment of money 
deposited in Court, may, under ¢rdinary circumstances, be made 
in the firateinstance without notice to the opposite party. A 
separate list will be made of such applications, and they will be 
called on first, when the Court will determine whether notice 
must be given. i 


19. Upon thearrival of any report as to the sufficieney of 
any security, the Clerk in charge of the Department will give 
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notice thereof by a. list to be hung up at such places as the 
Judge shall direct. All parties desirous of objecting thereto, 
must, within six days of the case being inserted in .such list, 
file a notice specifying their objections, and serve a copy of such 
notice upon the other parties to the appeal. All such objections 
will be disposed of at the next sitting but one after the arrival 
of the report. ` ' 


á e- 
20. ‘The same rules as to affidavits, postponements, product 
tion of documents, and otherwise, will be applicable to such 
notices of objection as are applicable to applications by petition. 


21. All applications by, ore on behalf of, an infant, or a 


person of unsound mind, must be made in the name of the 


infant, or person of unsound mind, by*the person whose name 
is on the record, as his next friend or his guardian ; and when- 
ever. aey application is consented to, or opposed by, an infant, 
or person of ynsound mind, the infant,or person of unsound mind 
must, in like manner, be represented by the person who appears 
in the record as his next friend or guardian. 


22. In case there is no next friend or guardian upon the 
record, a separate application for appointment of a next friend 
or guardian must be made.’ > 


23. Matters, relating to the appointment of a next friend 
or guardian to an infant, or person of unsound mind, as also all 
applications made by, or on behalf of, an infant or person of 
unsound mind, will be dealt with generally in accordance with 
the Rules of this Court on its Original Side, dated the 6th 
June 1674, Rules 8 to 35,* subject, however, to the provisions 
contained in Act'XL of 1858, Act IV of 1870, B.C., and Acts 
XXXIV and XXXV of 1858, . f 


24. These Rules shall be read with, and be subjett to, “Act 
VI of 1874, and the Rules of this Court passed on the 30th e 
July 1870.4 ` x 


* See 13 B. L. R, H. 0. Rules, p. 32, 
ai ft See 5 B. L. R., H. 0. Rules, p. 24. 
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` CIVIL CIRCULAR MEMO. No. 1. 


a Dated Calcutta, the 13th January 18765. 
o s 


THE J UDGE OF 


cen Court desires to be informed whether the provisions of 


HIGH COURT, Sections 3 and 4 of Regulation 


ENGLISH DipARTaanT. LVIII of 1798, are observed in 
s the district of, 
Š - By order of the High -Court, 
i (Sd) W.M. SOUTTAR, 


Registrar. 


CIVIL CIRCULAR MEMO. No. 2. 
Dated Calcutta, the 28th January 1875. 
ReGaxp being had to the -Cireulars specified on the margin, 
the Court is pleag&éd to direct the 
coe ee ; discontinuance, Sf the Quarterly 
Owe. bi * Returns prescribed by Circular 
aaar Order dated 14th March Order No. 12, dated 8th April 1872, 
er amo dated 12thJune the instructions contained in which 
. will now apply to the preparation 
of the ‘Annual Statements, under Circular Memorandum No. 14, 
dated 12th June 1874. l ty “ed . 
ee By order of the High Court, 
(8d) W. M. SOUTTAR, 
Registrar. 


CIVIL CIRCULAR ORDER No. 1. : 
Dated Calcutta, the 30th January 1875.. 
Tux Court are pleased to prescribe the following rules for the 
el ara guidance of Civil Court A'meens 
ENGLIBH DEPARTMENT. in carrying out local enquiries in- 
ree vol¥ing the survéy and measure- 
ment of lands ‘by order of & Civil Court. ; 
e 2. District Judges arerequested to see that these instruc- 
tions are exactly obeyed. 
By order of the High Court, 
(Sd) W. M. SOUTTAR, , 
ReSistrar. 
4— 
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RULES. ‘ 


"I. ALL measurements must be made with chain and compass. 
The chain to be 30 feet in length. è 

2. The work must be plotted to scale, and the scale to be 
used by Civil Court Ameens is the brass Thakbust scale, 330 
feet to the inch, or 16 inches to the mile. 

3. This scale is made by dividing 4 inches into 11 equal 
parts, each of whioh will therefore be equal to a russee or bee- 
gah-side of 120 feet. Each of-these parts subdivided into 4 
represents the measuring chain of 30 feet or 5 cottahs., 

4, If the arga ofthe land to be measured is too large to be 
conveniently shown on the 16-inch scale, the scale may be re- 
duced to one-half. If the plot of land be very small, the scale 
can be increased to double, Bes 32 inches to the mile. For 
practical purpgses the scale of 8 inches to the mile is the small- 
est scale Civil Chart Ameens can safely use with such instru- 
ments as they have to employ. The scales enumerated bear 
due proporfion to the professional survey Scale, and, facilitate 
comparison with the-professional survey maps.* 

5. The starting point and every bearing and measurement 
taken must be recorded, as the measurement proceeds, in a Field 
Book. This Field Book must invariably be submitted with the 
map prepared, and in it any prominent landmayks adjacent to 
or on the line of measurement should be noticed. ° 

6. In order to secure greater clearness and uniformity, it is 
further directed that all water, whether running or standing, is 
to be indicated in blue, the land in dispute to be shaded yellow, 
and all writing on the maps to be so made as to be read when 
‘the map is held with the north side uppermest. . 





* In working from professional survey maps, it will be borne in mind that 
20 Gunter's chain or 1,320 feet are gegerally, if nob universally, represented by 
1 fnch, Each inch of a Survey village map, therefore, is equal to 11 -russeea, 
and each Gunter’s chain to 11 cottahs. 


t 
° 
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CIVIL CIRCULAR ORDER No. 2. 
Dated Calcutta, the 30th January 1875. 


Tue returns to Circular Order No. 14, dated 13th June 1874, 
HIGH COURT. having shown that a large number 
ENGLISH DEPARTMENT, of applications had been made to 
úi Civil Courts under Section 119, 
Civil Procedure Code, and that in many casts the application 
was successful, there is reason to apprelend that suits are 
occasionally decided ez-parte’ against a defendant without 
sufficient enquiry as to service of the summons, and that such 
result may be in some measure due toa feeliag on the part of 
the presiding officer that any hardship may be obviated by an 
application under Section 119. The Court. are therefore 
pleased to direct particular atigntion to the subject, and to 
request that District Judges will have the goodness to satisfy 
themselves that the provisions of Section 1ld ‘are cassied out 
according to their true intent, ùe. that the Court i jn each case 
proceed to hear the ‘case ex-parte only on proof to its satisfaction 
that the summons has been duly served. 
.2, The Judges will require the Subordinate Judges and 
Moonsiffa to report each Quarter what number of applications 
have been made under the Section, and how they have been 
disposed of; and this information will be embodied in the 
Annual Report, distinguishing between cases falling under 
Section 111 and those under 114, 
3. It will be observed that the procedure of Section 119 is 
` not applicable to suits dismissed under Section 110. 
By order of the High Court, 


a (84d) W.M SOUTTAR, 
; Registrar, 


CIVIL CIRCULAR ORDER No. 3. 
Dated Calcutta, the lst February 1875. 
THE Court directs thaj for the future wherever a Moonsiff is 
HIGH COURT. . vested with the powers of a Small 
ENGLISH DEPARTMENT. Cause Court, under Section 29, 
ne Act VI of 1871, the work dong by 
him in that capacity shall be shown 1 in a separate monthly return 
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to be prepared in the annexed form, which may be submitted to 
the District J udges in the vernacular or in English as each 
Moonsiff may find most convenient, 

2. From the returns thus received, the District Judge will 
prepare one Statement, to be submitted not later than the 15th 
of each month, exhibiting the work of each Moonsiff in his 
district who exerqises those powers. 

3. The cases exhibited in these returns will nevertheless 
continue for the present to be also included in the regular 


Quarterly Civil Statements under the usual heads, and will be. 


likewise shown in Judicial Statement No. 8, under the general 
head Paid Subdivieional Tribunals. 

4, This rale will apply to the Subordinate Judge of Sylhet 
and to any other officer, of. whatever rank or designation, who 
exercises Small Cause Court “powers” below those of a regular 
Small Cause Coart. 

e . 8 By nder gf the High Court, 
| Ga ) W, M.SOUTTAR, 
ii Registrar. 
Work done by Moonsiffs vested with Small Cause Court Juris- 

diction under Seetion 29, Bengal Civil Court’g Act, 1871, 

- during ` l 
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CRIMINAL CIRCULAR ORDER No. 1. 
Dated Calcutta, the 5th February 1875. 


Tue following Resolution of the Government of India in the 

HIGH COURT, Home Department, No. 440, dated 

ENGLISH DEPARTMENT ; the 16th November 1874, is for- 

lei warded herewith to all judicial 

authorities subordinate to the High Court for information and 
guidance. 

By order of the High Court, 
(Bd.) W. M. SOUTTAR, 
S " Registrar. 





Extract from the Proceedings of the Government of India in the 
Home Department (Port: Bheir), No. &, under” date, Fort 
William, the 16th November 1874. 

REap— 3 

e a 

Circular of the Home Department, Nos. 2911-18, dated 6th May 
1868, drawing attention to the ample accommodation available for 
convicts at Bort Blair, and suggesting the desirability of freer use 
being made by the Sessions Courts of the power vested in them under 
-Seotion 59 of the Indian Penal Code, by which sentences of transporta- 
tion for not Jess than seven years may be substituted for sentences of 
imprisonment. 

Circular of the Home Department, Nos. 2085-86, dated 18th August 
1864, directing that transportation may be carried into effect only in 
cases of convicts sentenced to fourteen years and upwards. 

Resolution of the Home Department, No. 2028, dated 28th December 
1868, afd orders cited therein, restricting transportation to life- 
sentences. . 

Resolution of the Home Department, dated 19th May 1874, regard- 
ing the deputation of the Hon’ble Sir H. Norman, «.0.B., to inspeot the 
Penal Settlement at the Andamans. 

Report by the Hon’ble Sir H. Norman, x.0.8., dated the 13th June 
* 1874. 

ResoLuTIon.—THe Governor General ‘in Council has had 
under consideration the question of rescinding the Resolution of 
1868, by which only life-convicts were to be transported to the 

5—B 
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Andamans. This Resolution has been maintained from’ that 
date, and the ‘proportion of term to life-convicts has, in conse- 
quence, been very largely reduced. The Superintendent of the 
Settlement now very strongly urges the necessity of a propor- 
tion of term-convicts being kept up, on the ground that such 
convicts form an important element of safety to the Settlement. 
In this recommendation Sir H. Norman concurs. Upon this 


` view thus supported, His Excellency in Council has decided to 


waive the considerations of general policy which restricted trans- 
portation to life-convicts and to permit term-convicts to be sent 
to the Settlement, The maximum proportion which term-con- 
victs should bear to life-convicts will be precisely fixed here- 
after, the admitted objects being to provide petty officers and to 
keep a certain number of term-men among the working gangs. 
With these objects, General Stewart has been desired to report 
what numer of+tgrm-convicts he needs at once, and to detail the 
instalments by which they should subsequently arrive. He has 
also been réquested to mention any partictlar class or caste of 
convicts whose transportation may be desirable or useful to the 
Settlement, as also those, if any, who should not be sent. 

2. The Superintendent has replied to this referénce, and has 
urged that steps be at once taken to send term-convicts to Port 
Blair as soon as the transport season opens, because a larger 
amount of skilled labdur than the Settlement can now supply is 
urgently required by him. 


CLASSES. Nuwsrns, . 
Carpenters 120 He states that there is im- 
Eee ingecs 120 e at there is im 
Stonemasons ... a mediate york for .the classes 
a 5 è E . 
PANTER o 16 specified in the margin, and 
Brass-makers ... 5 : 3 . 
tie Goulden castors z ifa large proportion of them 
Blapkomiths = y can be obtained from the 
oelngemiths ... e o s.» . 
Brick-mouldera... 6 Madras jails it wil] be a gain, 
ee ans S as convicts from that Presi~ 5 
Rattan- workers 6 den tan 
EP 3 dency stand the climate of 
English and Vernacular writers... 15 the Andamans better, and.are 
Tilemakers ... p | sae 8 . 
Potters ; 3 more tractable than natives of 


° other Provinces. 


>» 
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oD 


TOTAL... 
rm 
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3. As it is not, however, expedient, in the interests of qis- __"' 
cipline, to permit educated men to work as clerks until they grg 
have by good conduct in imprisonment become entitled to such 
light employment, General Stewart recommends that convicts 
who have been for some years at hard labour in India should 
alone be selected for employment as clerks at Port Blair, This 
recommendation is approved by the Government of India 

4. He also requires a considerable number of sweepers for 
conservancy purposes, and in view to'secure an ample supply of 
this class, he suggests that the rules regarding age and physique 
need not be strictly enforced, provided that those selected for 
transportation are fit for sweeper’s work. For the rest he con- 
siders that if it be posstble to supply the requirements of the 
Settlement without having recourse to dacoits and habitual 
thieves, it would be desireable, as convicts of thege classes rarely 
settle down to work or give up the practices of*their early train- 
ing in crime; moreover, dapoits are the most persistent concoct- 
ers of schemes for*escape, and thus help to unsettle the minds 
of their comrades. With these exceptions, the Superintendent 
does not think it would be expedient to place any restriction on 
the transportation of term-prisoners who fulfil the usual condi- 
tions required of trans-marine convicts, These recommendations 
are also apprayed. 

5. It h&s been already observed that the deportation of 
term-convicts is now sanctioned in deference to authoritative 
opinions affirming the necessity for ‘it. In sanctioning this 
important change of system, His Excellency in Council observes 
that the substantial reasons which have hitherto caused a differ- 
ent poħcy to be agirmed must be well known; they concern 
mainly the difficulty of adjusting the penal system to the two 
different clagses of convicts for a term and convicts for life, so 
that it shall neither be too indulgent for the former class nor.too 
rigorously,severe for the latter. There are also other difficulties 

touching the status and general treatment of the convict 
population which are greatly enhanced by mixing together 
those who are to return to civil society and those who are 
not to return. General Stewart believes, however, thgt all 
these difficulties can be surmounted; and His Exceltency in 
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Council agrees to the experiment on the understanding that one 
essential condition of success is, that a sentence of transporta- 
tion for a term must be carried out with due rigour. There has 
hitherto been a general impression that the deterrent effects of 
transportation have been considerably diminished by reports of 
time-expired convicts on their return to the mainland; and if 
this impression be well founded, it indicates the necessity of 
guarding against a serious drawback to the advantages of the 
mixed system which has now been again admitteds 

6. Local Governments and Administrations are therefore 
requested to inform the judicial authorities of the purport of this 
resolution, and to report how many convicts of the required 
description can be contributed from eath province. The men 
selected should have a minimum term of seven years to serve. 
As one month Qf the transportation season has already elapsed, 
this infgymation*fgould be supplied as early as possible. 

7. In future, whenever practicable, term-convicts of not less 
than ten years’ sentence should be sent to Pdrt Blair in the a 
portion of one to every three life-convicts. 

ORDER.—Ordered, that a copy of this resolution be forwarded 
to all local Governments and Administrations for information and 
guidance, and to the Superintendent of the Andamans. 


(Sd.) A HOWELL, 
Offg. Secy. to the Govt. of India. 


HIGH COURT PROCEDURE RULES. 
Dated 9th February 1875. 


Ir is ordered that the following rules be read and passed as 
the rules and orders of the High Court of Judicature at 
Fort William in Bengal, to tak’ effect from the Ist day of May 
1875. Dated this 9th day of Februaty 1875. ° 


Paint. ` 
1, -All suits shall be commenced by a plaint, which, unless 
Suks to be com- Otherwise ordered, ‘shall be presented to 
menced By plaint. _the Court by the plaintiff in person; or by 
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his agent, undtr Section 17 of Act VIII of 1859, or by an 
attorney or advocate of the Court. 

2. The plaint shall be written in the English language, on 

rae a ene foolscap paper, or other paper similar to it 
legibly, and divided in size and quality, bookwise, in a clear, 
ee teres para- Jegible hand, and on one side only of the 
ee paper, with not more than 20 or less than 
18 lines, of about 10 words in each line, ig each full page, and 
with an inner margin of about an inch wide. It shall be 
stitched bookwise. Dates and sums occurring in the plaint 

Facts and particulars Shall be expressed in figyyes. The plaint 
to be stated therein. shall be diyided into paragraphs numbered 
consecutively. It shall tontain a simple narrative of the facts 
which the plaintiff believea to be material to the case, and which he 
believes he will be able to prove "Ff called upon ,by the Court, 
together with the following particulars:— °° 

(1).—The name, description, and place of abode” of the 
plaintiff, and of thé next friend, if any, and the nature of the 
plaintiff's disability when he is represented by a next friend. 

(2).—The name, description, and place of abode of the 
defendant, so far as they can be ascertained. 

(3).—The relief sought for, the subject of the claim, the cause 
of action, and, when it acorued; and if the cause of action 
accrued beyond "the period ordinarily allowed by any law for 
commencing such a suit, the ground upon which exemption from 
such a law is claimed. 

Every alteration in the plaint shall be marked and authen- 


_ ticated with the initials of the person verifying the plaint, 


Date of admission of ® 3- When a plaint is admitted, the words 
plaint to be endorsed “Admitted this day ” dhall be 
thereon; : endorsed thereon, and signed by the Judge. 

4. The plaint of a corporation or a company authorized. to 

EET sue and be sued in the name of an officer 
tion paa Pho Or trustees, shall be admitted, if subscribed 
admitted if verified by and verified, on behalf of the corporation 
a principal officer. . © 

or company, by any director, secretary 
or other principal offieer of the corporation dr company, who 
may be able to depose to the facts of the- case. 


RULES 
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„5. Except as provided in the last preceding Rule, a plaint 
Wi shall not be admitted if subscribed and 
ith such excep- , 

tion, plaint not to be verified by a person other than the plain- 
Shot crate ot tiff, unless the same ‘shall have been so 
a Peron, hee than, subscribed and verified with the permis- 
He pioli sion of the Court. The mode of obtaining 
such permission ‘hall be by petition at Chambers. The peti- 

Permission how ob- ® tion must be verified by affidavit or solemn 
tained. . . affirmation, and it must be shown that the 
party from his knowledge of the facts is competent to make the 
verification. „ae 


x l 
SUMMONS TO APPEAR AND ANSWER. 


. 6. The summons to a defetfdant fo appear and answer shall 

‘Form of sumnténg be in the form in the Schedule [A] here- 
to appeamand answer. ` unto annexed, mith such variations as the 
circumstancts of the case may require. ‘ 


7. Unless otherwise ordered, every such summons shall 
AERE EIRE O require the defendant to appear before the 
an appearance to been- , Court ator before the expiration of the 
tered, time limited by the 9th of these Rules, and 
also to enter an appearance in the Office of the Registrar of 
this Court within the half of such time. ; °, 
. 8. Unless otherwise ordered, every such 

Sammons when re- 
turnable. | summons shall be made returnable as fol- 

lows :— 

(1).—In cases where all the defendants reside, and the writ 

In the oase of defend- is for service within the local limite of the 
ants résiding in Cal- ordinary original civil jurisdiction of this 
ouha: Court, within one calendar month. 

In the case of de-  (2)»—Im cases where the defendants or 
fendants residing else- gny of them reside elsewhere,within the 
where within the juris- a epee ey! 
diction of the High ‘jurisdiction of the Court, or of the High | 
Court at Calcutta or of Court of Judicature for the North-West- 
the North-Western » . aan 
Provinces. ern Provinces, within two calendar months. 
ray (3).—In all other cases, within three 


In? othgr eases. 
the calendar months. 
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9. Such time shall, in all cases, be computed from the date of 1875 

Time how computed. the writ, provided, nevertheless, that the Rozes. 

Return: of,writ may time for the return of any such writ may 

extended. be extended by order of a Judge. 

10. Every such summons shall be issued with memoranda 

at the foot thereof to the following effect 
ae eet atu [including or omitting, note 2 when a 
mons, written statement is or isnot required from, 
the defendants] :— 

Note (1).—* An appearance is to be entered at the office of the Registrar 
of the Court on the original side within the time limited. In default thereof, 
the suit will be liable to be heard ez parte. ose 

Note (2).—-“ The written statement galled for must be filed within the time 
limited, the defendant having first entered an appearance. In default thereof, 
the suit will be liable to be heard ez parte. 

Note (3).—“ An officer or soldier; whf*cannot obtain leave of absence, may 
[under the provisions of Section 19 of Act VIII of 9] authorize any 
person to appear for him. ~ 

Note (4).—“ This writ must bereturned to the Court immedj ately after the 
service thereof, or if not served, and the time for the return thereof shall not © 
have been extended by the order of a Judge, on the day of next.” 

11. When a written statement is called for before the sum- 

ee ae writ. TODS to appear and answer has been issued, 
ten statements to be the words “ The defendant is required by 
indicated in the mar- the Court to file a written statement on.or 
gin of the summdts.. 

2 before the day of >” shall be 
written in the margin of the summons. 

12. A fresh summons to appear and answer shall not be 

Application for fresh issued without an order to be obtained by 
summons: petition at Chambers.. The costs of obtain- 
ing a fresh summens shall not be allowed as costs in the 
cause, unless 80 ordered by the Judge on its being shôwn by 
affidavit that a bond fide endeavour has been made on the part 
of the plaintiff to serve the first er previous writ. : 

13. Unless otherwise ordered, a fresh summons to appear 

When fresh summons 20d „answer shall not be granted till the 
may issue. ~ return of the first writ. f 

14, Unless otherwise ordered, no auit for final disposal shall 


Suitwhentobeheard be heard until after eight «clear days from 
after service of sum- 
mons, the service of the summons, if theedefend- 
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' ant resides in Calcutta or within 20 miles 
thereof. 
(1).—Or until after, 14 clear gays from, 
such service, if the defendant resides 
beyond 20 miles and within 100 miles 
from Calcutta, or within 10 miles from 
any railway-station in Bengal or Behar. 


(2).—Or until ater 21 clear days from the date of such 


If beyond 100 miles 
from Calcutta within 
certain zillahs or with- 
in 10 miles from ‘ ‘any 
railway station in tbe 
North-Western Pro- 
vinces, &c, 


service, if the defendant resides beyond 100 
miles from Caloutta within the Zillah of 
Backergunge, Beerbhoom, Bhaugulpore, 
Chota Nagpore, Dacca, East Burdwan, 
Fureedpore, Gyah, Hazareebaugh, Hoogh- 
ly, Jessgye, Malda, Midnapore, Monghyr, 


Moorshedabad, Mymensing, Nuddea, Patna, Pubna, Purneah, 
Rajshahye, Sartim, Shahabad, Tirhoot, or West Burdwan, or 


_ within 10 piles from any railway-sfation i in the North-Western 


Provinces, Central Provinces, or Oudh, or of the Delhi station 
of the East Indian Railway. 


(3).—Or until 28 tlear days from the date of such service, 
if the defendant resides beyond 100 miles 
from Calcutta, in any other zillah or place, 
subject to the appellate furjsdiction of 
this Court than those before-mentioned ; 
or at any place more than 10 miles from 
any railway-station in the North-Western 
Provinces, Central Provinces, or Oudh, 
or within the limits of the Presidency towns of Madras or 
Bombgy. 


(4).—Or within 42 clear days from the date of such service, 
If elsewhere within if the dgfendaut resides elsewhere than 


British dominions in is before-mentipned within ‘the dominions 
ane of Her Majesty in India. 

(5). —Or within three calendar months from the date of such” 
service, if the defendant resides in England, 
or elsewhere out of Her Majesty’s domi- 
nions in India, ` 


If beyond 100 miles 
from Calcutta within 
any other zillah, or more 
than 10 miles from 
any railway-station in 
the North-Western and 
other Provinces, and 
in the towns of Madras 
and Bombay. 


If out of British 
domjnions in India? 
e 
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SERVICE OF PROCEsS. 


15. Unless the Court or a Judge shall otherwise order, the 


” Proof of service of Service of a summons to appear and 


summons, answer shall be proved by the production 
of a certificate of the Registrar of appearance having been 
entered, or where no appearance ‘has been gntered in manner 
following :— 

(1).—Whey the summons is served on the defendant person- 

On the defendant lly, the service and the signature of the 
personally. defendant on the back of the summons 
or copy shall be proved by the affidavit of the person who 
actually made the service, and the identity of the person served 


with the person named in the summons shall be proved by the 


affidavit of some one personally ttquainted with him. 

(2).—If the service be made on an agent, it ‘shall be proved 

by affidavit that the person served was 
e empowered to accept service either by reason 
of his being one of the class of recognized agents described 
in Section 17 of Act VIII of 1859, or by virtue of an appoint- 
ment for that purpose in writing. 

(3).—If the service be made on an adult male member of the 

On a male member efendant’s family residing with him, it 
of the defehdant’s shall be proved by the affidavit of the 
fiil: officer making the service, and, if necessary, 
of some other person or persons acquainted with the facts, that 
the defendant could not be found, and had no agent empowered 
to accept service, and ihat the person to whom the summons 
was detivered was an adult male member of the defendant’s 
family, and was actually residing with him at the time ôf such 
service. 

(4).—If the service ‘be made Vy fixing a copy of the summons 

By fxine £ we on ON the outer-door of the house in which 
the door of the defend- the.defendant is dwelling, it shall, in like 
Rape teenie a „manner, be proved,that the defendant 
could not be found, and that there was no agent empowered to 
accept service, nor any other person on whom ‘the service gould 


On an agent, 


‘be made, and that the defendant was actually dwelling in the 


6—B 
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house, on the outer-door of which a copy of the summons was 
fixed, at the time when it WAS 80 fixed, 


(5).—If the service be made under an order of the Önt for 


Under an order for Substituted service, it shall, in like manner, 
substituted service. be proved that the house upon the door of 
which ‘a copy of the summons was fixed, was the house in which 
the defendant last resided, and that the service was made in all 
respects in conformity with the order of the Court. 


e 

(6).—If the service be made on an agent in charge of land, 

On: an: seperti, oF other immoveable property, it shall, in 
charge of land, or other like manner, be proved that the summons 
immoveable property. could not "be served on the defendant in 
person, and that he had no agent empowered to accept service, 
and that the person to whom thé sunimons was delivered was an 
agent of the defendant i in charge of the land, or other immove- 
able property, forming the subject of the suit. 

(7).—If the service be made on a corpordtion or a company 

On a.corporation or authorized to sue and be sued in the name 
company. of an officer or tristees, it shall be proved 
by affidavit that the summons was left at the registered office of 
the company, or was delivered to any director, secretary, or 
other principal officer thereof. 

(8)—If the summons when tendered be declivfed by the 

When the summons defendant, or his agent, or a male member 
is declined, of his family, besides the proof required 
as to identity, &c., as stated above, it shall be proved that the 
party was informed that the document tendered was a summons, 
and that he was made acquainted with the mature and dontents 
thereof. 

16. —Application for substituted servige of a summons to 
appear and answer shall be by petition 
at Chambers, ‘The applicatio must be 
supported by an affidavit of the officer who attempted to make 
the service, and of such other person or persons as may have 
accompanied him for the purpose of pointing out-the party to be 
served, stating when, where, and how such service was attempt- 
ed to be made. 


Substituted service, 
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17. If the plaintiff is unable to serve one or moreof the defend- 
Sie mud mebo, ants with the writ of summons, he may, 
though summons not With the leave of the Court ora Judge, to 
ene of the be applied for on notice to the defendant 
or defendants upon whom service has been 
made, proceed with the suit against such last mentioned defend- 
ant or defendants, without prejudice to the rights of the plaintiff 
against the other defendants. 


18. All notices given to or process served on the attorney of 

Service of notices, 80y party, or left with a clerk in his 
&e., on attorneys. employ at his place of bysiness, relative to 
a suit, and whether the same be for the personal attendance of 
the party or not, shall be presumed to be duly communicated 
and made known to the party whom the attorney represents, 
and shall be as effectual for all purposes in relation to the- suit 
as if the same had been given to, or servgd’ on, éhe party 
in. person, unless the Ceurt or a Judge shall otherwise 
order. e 


f 


19. In all cases in which a party to a suit has not appointed 
Bervice of ‘totices, 92 attorney to act for him, all notices and 
&e., on aparty whohas other judicial process shall be served upon 
no attorney, p 
such party in like manner as a summons 
upon a defendant to appear and answer. : 


20. Service of all notices and other judicial process, served 
Servico of notices, under either of the last two preceding 
&c., to be proved by rules, shall be proved by affidavit stating 
‘affidavit. 
when, where, how, upon whom, and by 
whom sych service was made. 


21. Notices to produce documents or writings, sumnrons to 

Process which may Witnesses, and all other judicial process 
be served by attorneys. . issued in the exercise of the ordinary „or 
extraordinary original civil jurisdiction, or matrimonial, or testa- 
* mentary and intestate jurisdiction, of this Court, except writs 
of summons to appear and answer and citations and writs of 
execution, may be sérved by the attorneys in the suit, or by 
persons employed by them, unless the Court os a Judge shall 

otherwise order, ° 
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22. All summons to appear and answer, and all citations 
3 i issued in the exercise of the testamentary 
m 
Pe anerer, a a and intestate jurisdiction of this Court, 
tions to be deliveredto shall be delivered to the Sheriff for service 
the Sheriff for service. 
within ‘the local limits of the jurisdiction 
of this Court, or for transmission for service elsewhere. 


23. All writs ‘for the attachment of property, or the arrest 

p Sof any person in any civil suit within the 

Other writs, &c., to Ei Sas ‘ : 

be delivered to the local limits of the jurisdittion of this 

ete service or Court, all prohibitory orders and all notices 

` .- of attachment of money or securities, 

and all other writs and judicial process issued by this Court, 

for service or execution within the local limits aforesaid, tbe 

service of which is not otherwjge provided for, shall be delivered 

to the Sheriff- for service or execution, unless the Court or a 
Judge fil othex#vise order. 


t 

24. Thef Sheriff, or his Deputy, shall mark at the bottom of 

Sheriff to mark date every writ, or process, which shall be 
of delivery of writ, delivered to him, the day of the month and 
the year when the same was so delivered to him, and’ shall 

And endorse date of endorse on puch writ, or process, the true 
execution. date of the service or execution thereof ; 
and shall mark at the bottom of every warrant E which he shall 
deliver, the name of the party or attorney which is subscribed 
to the writ, precept, order, notice or process on which the 
same warrant shall be grounded. And in default of compli-, 

Liability on default, ance with any of the directions of this 

í rule, the Sheriff shall be liable, in a 

summiry way, to make such compensation for any damages 
which may result from his neglect as ane Court or a Judge 
shall direct. . 

25. Every order, writ, notice or process devari to the 

Writs or. process to Sheriff for seryice or execution within the, 
be served and returned., local ` limits of the jurisdiction of this 
Court, or tranamission for service ‘elsewhere, shall be duly served 
or executed, ôr transmitted ‘by him, and the same shall be 
returned by, him into the Office of the Registrar, 


' 
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26. No Sheriff, or officer of the Sheriff, or any other person 
. th . . e 
PEREON ates executing e process of this Court, in any 
entered in, execution Civil cause whatsoever, before or after 
of civil process with- decree, shall enter into the zenana or 
out special leave. k 
private apartments allotted to the women 
of any Hindoo or Musulman, except affidavit be made proving 
to the satisfaction of a Judge of this Courè, that the effects 
seizable by such process are secreted in a zenana or private 
apartments, oy for other special cause, which, in the discretion of 
the Judge, may make it necessary to the due execution of the 
laws and the attainment of justice, and unless | such Judge shall 
make an order in writing for that purpose. No Sheriffs 
aa seeouloucet officer, or other person executing any 
criminal process with- warrant or other process, before or after 


out order. judgment, if any criminal proceeding what- 


soever, shall enter into the zenana or private apartments allotted - 


to the women of any Hindpo or Musulman, except affidavit be 
made proving to the satisfaction of a Judge of thi Court, that 
such a grave offence has been committed as in the discretion of 
such Judge may make it necessary that he should be allowed 
to do so for the purpose aforesaid, and unless such Judge 
shall make an order to that effect. 
27. The Sheriff, or any officer of the Sheriff, or other person, 
. . shall not execute the process of this Court 
Hindoos during 
Doorga Poojah ex- in any civil cause whatsoever against the 


empted from arrest on 
civil process. 


days of the Hindoo festival called the 

Doorga Poojah. 

28. «Service of gny judicial process on a.native shall include 

Servico of transla- & translation thereof in the vernacular 
tion. language, unless such service be made 
under the 18th of these Rules, or the Court or a Jugge 
shall otherwise order. . 

29. It shall not be necessary to the regular service of an 

Original order when Order that the original: order should be 
to be shown. * shown, unless sight thereof be demanded, 
or unless it is intended to follow up such serwice by an attach- 
ment, ° 


person of any Hindoo during the four ; 
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APPEARANCE. 


30. An appearance: shall be entered by the deféndant, or on 
Appearance where his behalf, in the office of the Registrar of | 
to be entered. this Court, on the Original Side. For this ` 
purpose a precipe shall be filled up with the name and place of 

business of the defendant’s attorney, or, if 
; he has no attorney, with the name and resi- 
denceof himself, or higagent, under section 19 of Act VIII of 185 9. 

31. In default of an appearance being entered within the 

In default of appear- time mentioned in the summons for such 
ance, es appearance, or as hereinafter provided, the 
suit as to the defendant or deféngants, 60 in default, will be liable 
to be heard ex parte. ; 

32. An appearance shall be accepted, without leave, at any 

time before the suit has been set down in 

Appearance withgut 
leave. æ e the undefended board, or after a decree 

has been made.. 

33. An appearance shall not be accepte@, after the suit has 
been set down in the undefended board 
.and before the hearing, without special 
leave, to be applied for by summons in Chambers. -If leave 
be granted, the sum of Rs. 31* shall, unless otherwise ordered, ” 


Precipe. ` 


With special leave. , 


‘be paid by the applicant to the plaintiff for hjs costs ‘of the 


application. The order shall specify a time withih which the 
, appearance is to be entered, and shall direct 

Fi nnee ae the transfer of the suit to the defended 
board on such appearance being entered 


within the time so to be specified. 
34. If asole defendant, or all the defendants, being sæi juris, 
° and being duly served with summons to 


When suit to be set 
down in the undefend-. appear and answer, shall fail to enter an 





ao poa, appen on or before tha day mentioned 
Q Re? 
* Attending receiving summons ... ase we 2 
Attending before the Judge in Chambers ... .. 10 
Half fee paid to the Counsel on ex parte before * —...:17 
Attending to fee Counsel sis e, we 2 


e Total, Ra. 31 
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in the summons for such appearance, the Registrar shall cayse 
. the suit to ba set down in the undefended board. 
© 36. Where a sole defendant, or any of two or more defend- 
When snit to be set ants, is an infant, or a person of unsound 
down in the defended mind not so found by inquisition, or where 
hoard; i an appearance has been duly entered on 
behalf of a sole defendant or of any defendarf, the suit shall be 
set down in the defended board. This, Frere written state- 
ments have been called for, shall be done after the lapse of the 
time allowed for filing the same. 
36. The Court may, at all times, for gogd cause, transfer 
Transfer from one ® 8uit from the one cause board to the 
board to the other, other. 


37 . Where a husband and yife are defendants, the wife, 
Appearance byhus- When her legal status is similar to that of 
and and wife. a feme sole, shall enter # separa®® appear- 
ance for herself. In all othr cases she nay enter an appearance 
for herself, or the hisband may enter an appearance for both. 


K 38. An appearance shall be entered for 

ppesrance for an . $ 

infant, orpersoy of un- an infant [or a person df unsound mind not 

pound mind: so found by inquisition] by his guardian 
ad litem. 


WRITTEN STATEMENT. 


er as 39. A defendant’s written statement 
Pe Ate T shall contain his answer to the plaint, and 
ae A i se the state any new matter on which he intends 
oe “to rely at the hearing. z 


40. Subject to the ‘foregoing rule, written statements shall 
Written PENN bè as briefeas the nature of the case wjll 
to set forth the mate- admit, and shall not be argumentative, but 
are ee shall be confined, as much as possible, to 
p simple narrative of the facta which the party by whom or on 
whose behalf the written statement is made believes to be 
material to the case, gnd which he believes he will be able to 
prove if called upon by the Court. ° 
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41, Written statements shall be written on the same quality 


ie d to be divided of paper, and in the same manner as plaints, 
into mumbered pare- with respect to the number of lines and 
graphe words, and the margin, paragraphs, inter- 


' lineations and figures, and shall be stitched in the same manner 


bookwise. 


‘8 i zi 

42. The written statement of a corporation or a company 

Written statement of Wuthorized to sue and be sued in the name 
a corporation or com- of an officer or trustees, shal be admitted 
pany to be received if , a ; 
verified by a principal if subscribed and verified on behalf of the 
officer. + corporation or company by any director, 
secretary, or other principal offieer of the corporation or company 


who may be able to depose to the facts of the case. 
43. The written statement of a pleintiff [other than a corpo- 


Written statemengof ation or a company | shall be received if 
a oe eras subseribed and verified by the person who, 
the person whéverified with the permission of the Court, shall 
the plaint, have subscribed and verified the plaint. 

44, Except as provided in the last two preceding Rules, a 

Written statement ` Written statement shall not be, received, if 
not tobefiled ifverified, subscribed and verified by a person other 
without permission, by 
a person other than the than the plaintiff or defendant, unless the 
plaintiff or defendant. game shall have been so “subscribed and 
verified with the permission of the Court. The mode of obtain- 

ing such permission shall be by petition at 
obtained howtobe Chambers without notice. The petition 

must be verified by affidavit or solemn 
affirmation, and it must be shown that the party from his 
knowledge of the facts is competent to make the verification. 


45. When a written statement is called 
Time for filing same á ime : : 
ue, for by the Court, the time for filing the 
same shall be fixed. E 
46. The order calling for a written statement, if made at. 
Order calling for the time of the admission of a plaint, 
same to be endorsed shall be endorsed on the’ plaint, and 
on plate: e signed by the principal officer in attend- 


e 
e ance. 
e \ ° 


on special application. 
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47. A plaintiff will not be required to file a written state- 1 


: RULES. 


e t, . . 
Plaintif not to ba PO except on the application of a 


‘required tosfile a writ- defendant, to be made by summons at 


ten statement, except Chambers. The application must be sup- 


circumstances which make it necessary that the plaintiff should 
file a written statement, Such order may be fade thereon as to 
costa and otherwise as to the Judge shall seem fit. 

48. Ifa plaintiff, being required by the Court to file a written 


When plaintiffs statement, shall fail to do so, any defendant 


“to file written state- may,—but if he is himself required to file 


aoe maybe written statement, not until after filing 
a gufficient written statement s—apply by 
summons at Ghatibars to have the hearing of the suit adjourned. 
Costs of adjourn. TË the hearing be adjourned, tho plaintiff 
mest shall, unless otherwise ,rdered, pay the 
costs occasioned by such adjournment. 
49. A defendant, if required by the Court to file a written 
A defendant's writ. Statement, shall file the same within the 
ten statement to be time limited for that purpose, or witbin 
a are eppearmioe such further time as may be obtained by 
limited, or thereafter him, or thereafter with special leave; but 
with special ani 
a defendant’s written statement, whether 
called for b¥ the Court or tendered spontaneonsly, shall not be 
received, ‘unless the defendant shall have eet entered an 
appearance, 
50. A defendant desiring to tain a set-off, must, if re- 


Particulars of set-off quired by the Court to file a written 


` tobe giv€n in mitten e statement, state the particulars of his claim 


aloe in such written statement. A s8parate 
statement containing the particulars of set-off need not be 
” fled, and, # filed, the costs thereof shall 
Costs of separate 
particulars mot to be not be allowed, unless otherwise ordered. 
allowed. 
61, When a written gintemient is not called for by ‘the Court, 
t- 
Particulärs of set-off, È statement containing particulars of se 
and voluntary state- off, or a voluntary statement, may be filed 
PONE NABEAN Be Mea. if any time before a suit has been set down 
7—3 ` 


ported by an affidavit stating the special’ 
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in the undefended board, but not thereafter, without leave, to be 
applied for at Chambers. A plaintiff 
Pe rig ota may apply: for such leave by, petition 
ed: ex parte. A defendant may apply for such 
leave by summons. 
52. The costs of a voluntary statement filed by a plaintiff 
Costs of voluntar? Will not be allowed, either as between 
statement. ` party and party, or as between attorney 
and client, unless otherwise ordered. 

EE 53. Further time for filing a written 
ing written statement, statement may be obtained upon summons 
at Chambers. 

eon Su EA 54, When only the defendant is required 
obtain copy of defen- to file a written statement, the plaintiff shall 
Cat eee state- be entitled, inimediately on the same being 
ee a *, filed, to obtain an office copy ‘thereof. 
55. When both the plaintiff and the defendant are required 
: to file written statements, either party, 
mid Pace ene after filing his own written statement, shall 
written statement of be entitled to obtain an office copy of 
other party. 
“the statement of the other party. . 
56. When two or more defendants are required to file written 


; statements, a defendant, after filing his own 
When a defendant = : 


_may obtain copy of Written statement, shall be entitled to 


written statement of obtain an office copy of the statement of 
co-defendant. 
a co-defendant. 
57. Any party, without himself filing a written statement, 
EN E shall be entitled to obtain an office copy of a 
statement. voluntary statement filed by any other party. 
58. ° When a defendant shall obtain a copy of a statement of 
a co-defendant, whether filed spontaneously 
Defendant to bear , ith 
thé costs of obtaining ` OF in compliance with an order, the costs of 
copy of a co-defend- obtaining such oopy shall, unlesa otherwise 
ant’s statement, ; a 
; ordered, be borng by himself. . 
59. An infant defendant will not be required to file a written 
Written statement of Statement, but a voluntary statement may 
an infant. ° be filed on his behalf, provided a guardian 
ad litem has been assigned to him, 
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ISSUES. 


60. In the event of a written statement being filed by a 
defendant, the Court may, upon the appli- 
cation of either party, appoint a day for 
the settling of issues, and may for that purpose, if necessary, 


Settlement of issues. 


postpone the day of the hearing of the suit for final disposal. 
61, The issues so settled may be amended, and additional is- . 


Amendment of issues, 8408 may be framed any time before final 
and additional igsues. judgment in appeal, if it shall appear to 
the Court to be necessary for the purpose of determining the 
real question in controversy between the parties. . 

62, When issues are settled, a copy of the issues shall -be 

Copy of issues. for prepared for the use of the Court by the 


the Court. plaiptiff’s attorney and left with the 


No formal decree or Registrar. No formal decree or order shall 
order to be drawn up. he drawn upon the settlement dfaissues. 
+ 
. HEARING. : 7 
63. Every case in the defended list of causes shall, unless 


Case in defended Otherwise ordered, come.on for hearing in 


-board tp bp heard asa due. course, and be heard as a defended 


defended case against re 
person not sui juris, case ‘against an infant, or.& person of 


or in default. ` unsound mind not so found by inquisition, 
and also against every defendant not required to file a written 
statement, or who, having been required to file a written state- 


And-ez parte against Ment, has complied with the order of the 


` others. f Court; and shall be heard er parte as 


against every defendant, not being an infant or a person of 
unsouné mind as afgresaid, who, having been required to file a 
written statement, has failed to comply with the order of the 
Court. ; l 
64. When a case is heard ere parte against any defendant, 
When heat ez parte, such edefendant may be allowed to cross- 
defendant may, in per- _examine in person the plaintiff’s witnesses, 
gon, cross-examine ° 
plaintift's witnesses, “and to address the Court; but [unless the 
and address the Gourt. Court otherwise specially orders] evidence 


` will not be received ọn his .behalf, nor ‘will he*be anowed, the 


assistance of counsel or p atio, 


. 
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JUDGMENTS, DECREES AND ORDERS. 


65. When judgment is given ‘by the Court orally, a note 
thereof in writing, or shorthand, shall be 


Judgments, 
oo taken by the principal officer in attendance. 


. Ona "memorandum of appeal being filed, or if the. Judge shall 


so direct, the note so taken, shall be written out fully by the 
officer by whom if*was taken, and shall be submitted by him to 
the Judge for correction. The note so submitted shal], when 
corrected by the Judge, be filed [as corrected] as he judgment 
of the Court, but, if returned by the Judge uncorrected, it shall 
be filed as the official note [by the officer who took it] of the 
judgment, After it has been so ‘filed, the parties shall be entitled 
to obtain office copies in the usual manner. Fe 

66. When a decree is pronounced, an accurate note of it in 
writing shall be taken by the principal 


Decree. k 
ey officer in attendance, from which a full 


. of "es. 
„draft of the decree shall be afterwards prepared, and copies 


Copies of ean ani thereof shall be issued to the attorneys 
be issued to the parties. of the parties, or to any party who has no 
attorney and has appeared in person. 

67. When an order is made in Court, or at Chambers, on 

Order made irf Court, the application of Counsel, a note shall be 
or at Ohambers, on ap- , taken in the minute book by the principal 
plication of Counsel. 

officer in attendance. 
68. When an order is madé at Chambers on ie application 
f tt or of a party in person, a 

EE A atCham- ae ESIA party P 4 
bers on application of ote of its purport shall be endorsed on | 
pclae or party in the summons, or petition, and signed by 

` the Judge. r . 

69. *Decrees shall be drawn up without referring to the 

Decree to be with- Evidence, and without any recitals, unless 
out, recitals and not to * the Cours otherwisé directs, or the Regis- 
refer to evidence. 

trar sees fit to make such short gecitals as 
may seem to him to be necessary, . 

70. Where a money decree only is obtained-for the amount 

Money decree for secured by a mortgage, a . memorandum 
amount secured eby ghall be added at the end of the decree to 
monies the effect following :— 
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“ Note.—Execution shall not be issued against the property 
comprised in the mortgage.” l 

71. Unlessthe Courtshallotherwiseorder, 
every decree for partition shall provide— 

(1). For the payment of money by 
way of equality of partition. 

(2). For the execution by the parties 
of mutual conveyances. 
(3). For payment by the parties resfectively of their own 
costs of suit up to and including the 
decree. 
(4). For payment by the parties respectively of the costa of 
- issuing and executing the commission of 
` partition and confirming the Commis- 
sioner’s certificate in proportion tb the value of their respective 
shares. Si ~ 
72. Unless the Court or 2 Judge. shall” otherwise direct, 

Decree or order fore Very decree or order for paymAant of money, 
payment of money into or delivery of securities, into Court, shall 

ve direct such money to be paid, or securities 
to be endpreed and delivered over, to the Comptroller-General 
of Accounts for the time being of the Government of India, 
and the Secretary and Treasurer for the time being of the Bank 
of Bengal for such other officer or officers as shall for the time 
being have the custody of the funds of suitors], with the privity 
of the Accountant-General of the Court. 

78. Unless the Court or a Judge shall otherwise direct, 

Decree or order for Very decree or order for the payment 
payment gf money out , or delivery out of Court of money, or 
of Court. securities for money, deposited ine Court 
in conformity with the last preceding Rule, shall direct such 
money to be paid, or securities to be endorsed and delivered 
over, by „the Comptrolley-General of Acconnts for the time 
* being of the Government of India, and the Secretary and 
° Treasurer for the time being of the Bank of Bengal [or such 
other officer or officets as shall for the time being have the 
custody of the funds of suitors], with the privity, of the A.coount- 
ant General | of the Court. 7 


Decree for partition. 
Owelty. 


Conveyances. 
Coats. 


Costs. 
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14. Every decree or order for the payment of money out of | 


Decree or order for 
payment of money to 
authorize sale of secu- 
rities. 


Money and securiti¥s 
to be expressed in 
words. 


Usual directions in 
a decree for on account 
in an ‘administrdtitn 
suit. ù 


a fund in Court shall, for the purpose of 
such payment, authorize the sale and sub- 
division of the securities for money belong- 
ing to the fund, or of a sufficient portion 


thereof. 
75. In every decree or order, money, 


and securities for money, shall be expressed 
Nin words written at length. 

76. Unless the Court shall otherwise 
order, every decree for an account in a suit 
for the administration of the estate of a 
testator of intestate shall direct— 


(1).—An inquiry as to what parts, if any, of ‘the personal or 


Outstanding person- 
al or moveable est&te. 
-2 T. 
Incumbrances affect- 
ing real or immfoveable 
estate. 


Debts. 


moveable‘ estate are outstanding or undis- 
posed of. 

(2).—An inquiry as to what incum- 
brances, if any, affect the real or immove- 
able estate, or any and what parts thereof. 
' (3)—-An account of the debts due hy 


7 the estate, ee 


(4).—That the Registrar do cause advertisements to be pub- 


Advertisement for 
creditors, 


lished in the Government Gazette and such 
other public papers as he shall think fit, to 


the effect that creditors are to come in and prove their claims 
within a time to be specified therein, or, in default thereof, they 
will be excluded from the benefit of the decree. 

(5).—That interest be computed on the deceased’s debts as to 


Interest on debts and 
legaciese 


such of them as carry interest, at {he rate 
they respectively carry interest up to the 


date of proof thereof respectively, and thereafter at the rate of 
sig per cent, per annum, and gs to all others at the rate of six 
per cent. per annum from the date of proof thereof respectively, 
and that interest be computed on the legacies given by the will ° 
of the deceased at the rate of six per cent. per annum from * 
the end of one year after his death, unless* any other time for 
payment or rate,of interest is directed ny the will, and in that 


case “negording to the will. 
e 


of 
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77. Unless the Court ora Judge shall otherwise direct, 
Decree or order for every decree or order for the sale ‘of 
zalo. property, with the approbation of the 
Registrar, "shall direct— 


(1) that the same be sold to the best purchaser that can. 
be got for the same, provided the Registrar shall consider that. 


a sufficient sum has been offered ; 6 

(2) that all proper parties do join in me conveyance as the 
Registrar shall direct ; 

(3) that the conveyance be settled by the Registrar ifthe 
parties differ about the same. 

78. Unless the Court or a Judge shall “otherwise order, 

Decree for sal of every decree in a suit for the sale of mort- 
mortgaged property. gaged property shall contain a direction, 
that, if the money to arise by sudh sale shall not be sufficient 
to pay in full the amount of principal, intereste ‘and gosts pay- 
able under the decree, the, defendant do pay the amount of 
the deficiency with, interest at the rate of six pér cent. per 
annum. 

79. Unless the Court ora Judge shall otherwise direct, 

Order fo leave to ST order, obtained by a mortgagee in 
bid when obtained by a Suit for the sale of mortgaged property, 
a mortgagee. for leave to bid for and purchase the 
property, aad if declared the purchaser, to set off the pur- 
chase-money pro tanto against the amount payable under the 
decree for principal, interest and costs, shall direct.— 

(1) tbat the applicant do pay the Registrars commis- 
gion; 

(2) that, if the „purchase-money shall exceed the amount 
payable under the decree, the applicant do pay the amount 
of the excess to the Comptroller-General of Accounts for the 
time’ being of the Government,of India, and the Secretary 
and Treasyrer'for the time being of the Bank of Bengal [or 
* other the officer or officers for the time being entitled to have 
the custody of the funds’ of suitors|, with the privity of the 
Accountant-General ‘of the Court, to be "by them placed to 
the credit of the suit, subject to the furthey order of the 
Court. yt 


> . 


> 
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80. Unless the Court or a Judge shall otherwise direct, every 
order obtained by a decree-holder, other 
i. diek ee to thana mortgagee, for leave to bid for and 
aas ae er purchase the property to be sold in exe- 
cution of a decree, and if declared the 
purchaser to set off the purchase-money pro tanto against the 
amount payable tinder the decree for principal, interest and 
costs, shall direct-— 
(1) that the appNicant do pay the Sheriff's poundage and 
charges ; 
(2) that, if the purchase-money shall exceed the amount 
payable under the decree, the applicant do pay the amount 
of the excess ta the Sheriff. d 


81. Every decree or order for the payment of money. shall 
Payment to betor- 2° drawn. up for payment of the money 
dered to bewmade*tg to the party or parties who shall be 
parties only. 
entitled to recewe the same, and not to the 
n or their attorneys, unless otherwise ofdered. 


2. , No decree or order shall be made for payment of money 


Certificate of the -Out of Court, except upon a fertificate of 
Accountant-General. the Accountant-General of the ‘Court as 


- to the state of the accounts between the parties. 


83. Unless the Court or a Judge shall othefwige direct, a 

How consent to de- Perty consenting to a decree or order must 
cree or order to besig- appear before the Court or a Judge and 
nifed; signify such consent, by attorney, or in 
person if he has no attorney, or in the cases mentioned in Section 
19 of Act VIII of 1859 by an agent daly authorized as provided 
by that section. 


84. Final foreclosure orders shall be drawn up err full 
recitals of the decree and the Registrar’s 
Orders to refer to > . 
grounds, but, with one report, and shallrefer to the dther grounds. 
exception, to” contain. All other orders shall refer to the grounds, 
no recitals. , e 
but shall be drawn up without recitals, 
unless the Court or a Judge otherwise ‘directs, or the Regis- 
trar sees fit to make such short recitals ag may seem to "hm to 


be necessary. 3 
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85. When a suit is allowed to be withdrawn, with liberty to 
bring a fresh suit for the same matter, 
When suit with- unless the Court, or a Judge sitting in 
drawn witi? leave to Chamber eed a 
bring a fresh suit, or- ambers, shall otherwise direct, the order 
der to provide for pay- shall be drawn up so as to make the 
ment of costs of first p 
suit before institution payment of the costa of the first suit a 
of fresh suit, _ Condition precedent to thé plaintiffs bring- 


ing a fresh suit. 

4 
86. Whenethe draft of any decree or order requires to 
atiliny T EA be settled in the presence of the parties, 
or order. the Registrar shall, by uotice in writing, 
ene of appoint- appoint a tjme for settling the same: and 
š the'parties must attend such appointment 
and produce to the Registrar their briefs and such other docu- 
Attendance with ents as may be menessaty to enable him 
briefs and documents. to settle the draft. The adtice Till be sent 
Service of the notice from ihe Registrar’s office to the attorneys 

on attorney. : r z È : : : 

*of the parties, with a receipt book in which 
shall be obtained the signature of the attorney or clerk with 

whom the notice shall be left. - 


The nofice shall be served on the parties who have appeared 

On parties acting in in person by the party who has the car- 
person. as riage of the decree or order. 

When so served, the original.notice, with a memorandum 
endorsed thereon of the service of a copy thereof, signed 
by the party by whom such service was made, must be 
delivered to the Registrar, who may, if not satisfied that service 
has been, duly made, require such service to be verified by 
affidavit. . 


87. If any party fails to attend the Registrar’s appointment 

Default in ae a for settling .the draft of a decree or order, 
appointment with briet or failg to produce his briefs or any docu- 
Gr docimenta, ments called for by the Registrar, the 
Registrar may proceed to settle such draft in his absence, 
or without the production of the briefs or documents afore- 
said, .or may require the matter to be mexgtioned to the 
Court. 5 : — 

` 8—8 


Bures. 





Russ. 





í 
1s 
BENGAL LAW REPORTS. [VOL. XIV. 


88. The Registrar may adjourn any appointment for settling 

Adjournment of 3p- the draft of any decree or order to such 
pointment. time as he may think fit, and the parties 
who attended the appointment shall be bound to attend the 
adjournment without further notice. 

89. If any party is dissatisfied with any decree or order as 

Time to be allowea Settled by the Registrar, and intends to 
to apply to vary decree mention the matter to the Court, the 
Rey egistrar, if informed of sach intention, 
shall not proceed to complete the decree without allowing such 
party sufficient time to apply to the Court.. 
The appligation must be made by motion 
on notice to the parties who appeared af the hearjng. 

90. When a variation is made by the Court in the draft. 

ae settled by the Registrar, such variation 

anon ETE alk he auibodied. im thoidecres Ox order: 
and, except when the costs of the application are ordered to be 
paid, no fresh order need be drawn up. ° 


Application. 


91. When notice to settle a decree is given in consequence 
. of the neglect of any party to return his 
Costs of settlement age o 

when not allowed toa Copy of the decree within & reasonable 
porty eo to re- time, and it shall appear, on the settlement 
of the decree, that such party has no 
objection to the decree as drawn, his attorney’s costs of appear- 

ing on the settlement will not be allowed on taxation. 


EXECUTION. 


92. A mortgagee who has obtained a gimple money decree 

Attachment not to for the debt secured by the mortgage, oan- 
issuc against mortgaged not obtain execution against the property 
property in execution A . : : E 
ofea money decree for Comprised in the mortgage; but, if he is 
mortgage-debt, willing to join in the sale of the property 

How such property 80 a8 to vest his interest as mortgagee in 
may be sold: the purchaser, he may, with the consent 
of the mortgagor, obtain an order for the’ sale of the property 
by the Registrar, and the application of the money to arise by 
the ‘alg pro tanto in satisfaction of the decree. 


s 4 


f ' 
' 
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93. The Registrar, or other officer, may be ordered to 
EIRE en endorse any negotiable in strument or the 
gotiable instament, &c., certificate of any share in any public com- 
eae of con- pany or corporation, or to execute such other 
document as may be necessary for transfer- 
ring the same, or to execute any conveyance, instead of a Judge, in 
all cases in which the ex€cution or endorse- 
ment by the Court may be required. The 
endorsement qr execution shall be in the foll6wing form :—“ A. B. 
by C. D., Registrar of the High Court, Original Jurisdiction, 
Lor as the case may be] under an order, dated the 
day of made by the said Court in suit No. 
of Wherein E. F. is plaintiffand G. H. is defendant.” 
94. Exoept in administration suits, or 
Mode of proceeding 
against the representa- unless otherwise ordered, the mode of pro- 
tive of a deceased per- ceeding against the rgpresemative of a 
deceaged person shall be as follows :— 
The holder of æ decree or order may apply for an order 
requiring such xepresentative to show 
cause, within a period to be specified in 
the ordes, thy he should, not account for the property of the 
deceased, or why execution should not be 
2 issued against him. It must be proved to 
ae satisfaction of the Court, by affidavit, or otherwise, what 
Exeoution to extent Property of the deceased has come into 
‘of property unaccount- the possession or power of such representa- 
ao tive. If he fail to appear, or to satisfy the 
Court that he has duly applied the property of the deceased, 
execution may’ be jasued against him to the extent of the pro- 
Mode of-rendering perty of the deceased which has cofe into 
account, his possession .or power, and has not been 
duly accounted for by*him. If she appear, he may render an 
account inthe same manner as under a decree for an account. . 
95. . When an application for execution is made against a 
Ezecution ngainst surety, a notice shall be issued to such 
surety. surety requiring him to show cause, within 
a period ‘to be specified in the notice, why the decree or order 
should not ke executed against him. e 


Form of endorsement. 


Order nisi. 


Grounds. 


a 
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96. Every application for the attachment of land, or other 

When application for immoveable property, shall be accompanied 
ne eet snot, by an inventory or list containing such a 
particulars to be given. description of the property as may be suffi- 
cient to identify: it, together with a specification of the judgment- 
debtor’s share or interest therein to the best of the applicant's 
belief, and so far‘as he has been able to ascertain the same, and 
also containing, as far as practicable, such particulars as are 
necessary to be stated for the purposes of the registration of a `^ 
certificate of sale. 


97. Whenever a decree or order is sought to be executed 

Procedure where no. ster the dapse of a year from the date 
tice is to be issued be- thereof or of the last order made on any 
fore exeontion: previous application for execution,'or to be - 
enforced against the heir or representative of an original party 
to the sult, applfeation must be made for the execution of such 
decree or oyder, and not for the isfue of a notice. On such 
application being made, the Court will direc? a notice to issue. 
The application for execution must be renewed after service of 
the notice. For this purpose, the tabular statement filed on the 
first application shall be produced in’ Court with the notice and 
proof of the service thereof. 


98. ‘The order for the issue of a notice, and fox execution, 


Order for noticeand shall be made on the same tabular state- 
execution to be made ` 
on tabular statement, ment, and the costs of more than one ap- 


Costs of more than plication in writing shall not be allowed, 
one application not to 2 
be allowed. unless otherwise ordered, 

99. A memorandum shall be added at føot of every* warrant 

s for the attachment of property to the fol- 

e E lowing effect :—“ Notice is hereby given 
rent for attachment of that procvedings will be taken without fur- 
property. ther notice, forthe sale of the property to , 
be attached hereunder, and to have the money to arise by such . 
sale applied in payment of the amount payable to the plaintiff 

Warrant of arrest in LO” defendant] under the decree [or order] 


exegition to sp@cify made in this suit and dated the 
costs ofgexecution. day of » 


> o 
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100. Every 


Arry.’s Fers. Court Fers. z 
warrant for the ar- 


: Rs. A. P. Rs. A.P.  pogt of any person 
Tabular statement . 1000 000 in execution of a 
Applicstion to Court .— 10 00 000 d 
ecree or order 
Filing same and paid œ 100 9060 0 in additi 
Receiving warrant, ne muat an Ion 
same and paid 200 7 0 0 to the amount due 
Lodging same with Sheriff ,, 100 000 and payable ‘ander 
Attending on or writing to e 
client tegaan: hint t the decree or order 
point out the person to be ' for principal, inter- 
arrested ov “u 3 00 000 


est and costs, 8pe= 
* ‘Attending, obtaining, and iP 
handing money to client 5 0 0 0 0 o city a sum for the 
@ 


„Bs. * 3 o o i 0 0 costs of execution, 
= AS in the scale in 
zr the margin. 

101. Under every such warrrant the Sheriff aall levy the 

Amount to be levied SUMS, mentioned therein, and a sufficient 
thereunder. , sum for interest [where interest is pay- 
able], besides his own fees and poundage. 

102. When a copy of a decree or order of another Court is 

E transmitted to this Uourt for execution 

Decree or order of ? 
another Court if sent after the lapse of a year from the date 
= execution after tbe thereof, or of the last order made on any 
apse of a year without f 
notice under Section application for execution, or after the 
216, to be:retnrned. death of the judgment-debtor, and there is 
nothing to show that notice has been given under Section 216 of 
Act VIII of 1859, or when the judgment-debtor dies after a copy 
of any such decree or order has been filed in this Court, the 
Registrar shall [upless the Court or a Judge shall otherwise 
order] return the copy of the decree or order to the Coart from 
which it was received, with a request that it may be certified 
that notice has been*given under that section. The Registrar 

When notice to be shal) also return the copy of the decree „Or 
issued by this Court. order, if the requirements of Section 286 
of Act VIII of 1859 shall not have been fully complied with. 
If, after the copy ‘of any decree or order sent to this Court for 





— 


* To be allowed in the first warrant, but not in any ebeenent warrant, 
except when there has been part payment. 


Roxes, 
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execution has been filed in this Court, notice to show cause why 
it should not be executed is required to be issued, such notice 
may, subject to the foregoing provisions of this rule, be issued 
by this Court. 
103. Application to this Court for the 
Application for exe- . > 
cution of a decree execution of a decree or order of another 
P oe of anothey Court, shall be made in like manner as for 
the execution of a decree or order of this 
Court. Ps 
104. In every application for possession of immoveable 
Application for pos- property under a decree or, order for 


session of immoveabl8 posession or sale, it shall be stated whether 
property under a decree 


or order for possession the property is in the occupation of a 


or sale. defendant or some other Person on his 


behalf, or of some person claintħug under a title created by him 
subsequently to the institution of the suit, or whether it is in 
the occupation of? tenants, or other „persons entitled to occupy 
the same. 4% ‘ i A 

105. In every application for possession of immoveable 

Application for pos- Property sold in execution of a decree or 
session of immoveable ‘order, it shall be stated whether the 
property sold in execu- Peer 
tion of a decree or property isin the occupation of a person 
order. whose interest in the property has been sold 
as aforesaid, or some person on his‘ behalf, or of some person 
claiming under a title created by him subsequently to the 
attachment of the property,. or whether it is in the occupation 
of tenants or other persons entitled to occupy the same. ; 

106. When the attachment of negotiable instruments shall 
_ Negotiable securities be made by actual seizupe, such instsuments 
seized ineexeoution to ghall, unless otherwise ordered, be held by 
be held by the Sherif i, Sheriff subject to the further order of 

_ the Court, ' : , 
107, When a decree or order of this Court is' attached in 


execution, a sale shall not be ordered; but 
Decree or order at- 


‘tached in execution not Manager shall be appointed to realize the 


to besold, but manager “amount of the decree or order, Bubject to 
to be appointed. 
. such terms as to security and otherwise as 


the Cougt or a Re udge shall direct, R 
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108. A person arrested under a warrant issued in execution 
Person ted in fa decree or order, whereby money is 
execution when en- ordered to be paid, shall be entitled to his 
titled to discharge. A 
discharge from such arrest on payment or 
tender to the execution-creditor, or his attorney, or to the Sheriff, 
of the amount directed to be levied by such writ, together with 
the Sheriff’s fees and poundage. ý 
109. A written order under the hand of the attorney of the 
Order of attorney, execution-creditor, Or of the execution- 
orclientwhen sufficient creditor himself if he has no attorney, 
for discharge. «as < : 
shall justify the Sheriff or the Superin- 
tendent of the Presidency J ail, or the officer in whose custody 
the execution-debtor mfay be at the time, in discharging him, 
provided when the order for discharge is under the hand of the 
attorney of the exeoution-redifor, the latter, shall not have 
given written notice to the contrary, and als> pf®vided there 
are no other detainers agaigst the execution-debtor. . 
110. Nothing skall justify an attorney in giving an order for 
* A E the discharge of 8 person in custody under 
order for discharge any such writ without the consent of his 
without clignt’s consent. client: 
111. The payment to the Sheriff of the full amount due on 
Sheriffmay diseharge any such writ shall also justify him, or his 
on payment to him of bailiff, in discharging the execution-debtor, 
Aseria while in his custody, provided the execu- 
tion-creditor or his attorney shall not have given written notice 
to the contrary, and also provided there are no other detainers 
against the execution-debtor. 
112. * In case of such payment to the Sheriff as aforesaid, that 
And “hall in such officer shall apply the amount deposited 
cage, apply the money with him in satisfaction of the decree or 
in satisfaction. ` ° x 
Order, and shall, as soon as possible there- 
after, lodge with the Registrar a statement of account showing 
whaf amount was realized and how the 
same has, been applied. On receipt of 
Whereupon satisfac- the account, the Registrar shall causo 
tion to be entered satisfaction to be entere in the register 
ap- E of suits. ° 


And file an account., 
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113. Every person arrested in execution of a decree or order,- 
Procedure on arrest and not released under the last preceding 
in execution. Rule,’ shall, as soon as practicable, be 
brought before the Court, or a Judge sitting in Chambers, and 
shall, unless sufficient cause be shown for his discharge from 
custody, be ordered to be committed to prison. Such order 
shall fix the rate*of his diet-money. A note of the purport 
of the order shall be endorsed on the warrant of arrest by 
the principal officer ® attendance, and authentigated by him 


‘with his initials. Upon the production in the Registrar’s Office of 


the warrant with such endorsement, a separate warrant shall be 
issued for the commitment of the person in which the rate of diet- 
money fixed as aforesaid shall be’specified. 

114, A defendant arrested before decree ahall*’nof be detain- 

Defendant arrested © in prisn affer a decree has been 
oe y pe to bo, obtained against him in the suit, unless he 
before the Court ee is brought before the Court or a Judge 
decree, 3 sitting in Chambers, and his subsistence- 
money fixed in the same way as in the case of an arrest in exe- 
cution of a decree. For this purpose, the plaintiff must apply 
by petition at Chambers for a writ of habeas corpus eum causa, 

115. No order shall be made under Sections 273 or 280 of Act 

VIII of 1859, or Section 8 of Act XXIII 
Age aie pgs of 1861, for the discharge from custody of a 
nog of Civil Pro- person who shall have filed a petition for the 
benefit of the Act for the Relief of Insol- 

vent-debtors, or been adjudged an insolvent in respect of any 
debt or debts incurred by him prior to the filing of such peti- 
tion or to such adjudication. % 

116. * Unless otherwise ordered, the sale of property attached 

Sale after attach- ‘in execution of a decree or order, within 


. ment to be conducted 


by the Sheriff. the local limits of the jurisdiction of this 
Court, shall be conducted by the ‘Sheriff of Calduttg, or his 


Deputy, or other person authorized by him for that purpose. 


117, The mode of applying for the sale of property so 

"attached in execution Shall be by petition 
e atChambers. The petition must be accom- 
panied by a certificate of the Sheriff, stating— 


Order for sale. 


Cd 
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(1) Whether the property has been attached before judgment, 
or in execution of any, and what, decree or order in the suit. 

(2) Whether the property has been attached under any, and 
what, prior writ or writs. 

118. If the property has not been previously attached, the 

When no prior at- Order for sale shall, unless otherwise order- 
tachment. ed, be drawn up with® direction that the 
money to arise by the sale of the property be paid into Court to 
the credit of the suit, and applied in satisfaction pro tanto of the 
decree or order in execution of which the sale has been ordered: 

119. Ifthe property has been previously attached, the order for 

When prior attach: Sale shall, unless otherwise ordered, be drawn 
ment. ' up with adirection that the money to arise 
by the sale be Paid into Court to the credit of the suits in which the 


- property stands attached, 8ubject¢o the further order of the Court. 


120. Application by a subsequent attaching, creditor for pay- 
a ment out of Court of money realized in 
Application by se- 
ae attaching creditor exechtion must be made upod summons or 
for payment of mone? notice to the other attaching creditors, and 
realized in execution. . A . 
it must be shown by a certificate of the 
Sheriff yha the other attaching creditors dre. 
` 121. Unless otherwise ordered, when a copy of a decree or 
“Copy of decree or order of this Court is required to be trans- 
order requirgd “to a mitted to another Court for execution, the 
Cee A same, with the certificate of non-satisfac- 
Court, La pe ag to tion, &c., shall be forwarded to such Court 
Beene direct, with a covering letter, and shall 
not be delivered to the party seeking execution, or his attorney. 
122, ,In such certificate shall be specified the costs taxed 
A ` o 
Certificate of non- under the decree or order to be executed 
satisfaction to’state the and also a sum for the costs of applying 
noant due for costa, for the transmission of a copy of such 


decree or order to another Court, as iu the scale at foot (a). 
Ld 





A 
‘ Atty.’s foes. Court foot. 
š Rs. As. 
{a) Petition ... saa ae -» 515 
Application to Court .. 10 Q Copy decree a oarticate 
Attending filing petition “(and providing . (Besides amount of postage 
postage stamps ) - 2 0 stamps). 
Attending receiving certified copy, ‘decree é 
and handing same to client ow 4 0 e 
[Not to be allowed unless copy ordered to be $ 
dolivered t® the attorney. J] x » As. 
Paid stamps ove aes on a 7 0 
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123. When a copy of a decree or order of this Court 
ja transmitted to another Court for execution, after the 
lapse of a year from the date thereof, or of the last order 


made on any previous application for execution, or after the 


death of an original party to the suit, it‘shall be stated in the 
And when noko ity certificate of non-satisfaction, that notice 
required to be issued, has been issued to the person against whom 
that it hes been issued. 5+ i, intended to apply for execution to 
show cause why such*decree or order should noh be executed 
against him. 
124, When a person against whom execution is sought has 
Copy decree or order Property in two or more districts, the Court, 
may be sent for exe- org Judge sitting in Chambers, may, on 
cution against property 
in two or more districts being satisfied of its necessity, cause a 
contemporaneously.  gopy of the decree or order obtained 
against suchsperson to be transmitted for execution in some or 
all of such districts contemporaneously. In the certificate of 
: 3 non-satisfaction, to be sant therewith to the 
eee aan Court of each of such districts, it shall be 
what Courts such copy stated to what other Courts a copy of the 
has been sent. 
decree or order has been sent fot execution. 
At the same’ time a letter shall be sent to the Judge of one of 
Letter to be sent Such Courts, requesting him to attach and 
therewith. sell the property in his district (herein- 
after mentioned ‘as district A), ora sufficient ‘portion thereof, 
and certify the result to this Court, and with such letter shall be 
sent a copy of the letter sent to the Judge of each of the other 
Courts. A letter shall also be sent to the Judge of each of the 
other Courts, requesting him to attach the preperty in hisdistrict, 
but not fo sell the same until furnished by this Court with in- 
formation as to the result of the sale of the property in district A; 
125. If the amount realized ein executton in district A shall 
i eee not be sufficient „to satisfy the decree or 
amount realized inexe- Order, a certificate stating the result of the 
cee in the first dis- gale shall be sent to the Judge of another 
of such Courts, with’ a letter requesting 
him to sell the property under attachment in his district (herein- 
after fnegtioned as district B), or a sufficient portion thereof, 


‘and certify thé result to this Court. 
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126. If the amount realized in execution in district B shall 

Also in second, or 20t be sufficient to satisfy the balance "pay- 
encoeeđing district. able under the decree or order, the pro- 
ceeding indicated in the last preceding Rule shall be followed, and 
s0 on as to each of the other districts successively. 

127. ‘If the amount realized in execution in district A or 

When suficient “istrict B, or any othe? district, except the 
amount realized in exe- . last, shall be sufficient to satisfy the decree 
cumon, ” or order, a certificate that such is the case 
shall be sent to the Court of each district in which property shall at 
the time be under attachment in execution of the deoree or order. 

128, . Every application relating to the execution of a decree 

Application xelating “© order “shall ordinarily be made before 
toexecution to bd made. the Judge sitting in Chambers, If made 
ORDES: ~ in “Courteor by Counsel in Chambers, his 
fees will not be allowed, as between party and’ paxty, unless the 

i allowance thereof shall be certified by 

Counsel's fee, unless ` ee 
certified, will, as be- the ‘Judge before whom the application 
dlient TRA ri is made, and unless so certified, will, as 
cretion of the taxing between attorney and client, be in the dis- 
officer. . . . e 

. cretion of the taxing officer. 





CHAMBERS. 


° Applications. 

129. For the more convenient despatch of the business of 

One Judge to sit in the Court, one Judge will, every day, un- 
Chambers. less notice to the contrary be previously 
given, sit in Chambers to dispose of applications which are of 
courseg or of such,a nature as not to require legal argument or 

Applications not to examination of witnesses, excep# in sup- 
be taken in Chambers. port of an application to sue as a pauper. 
Cases which do not fall within his description will not be taken 
in Champers, and, in particular, applications or matters of the 
following kind will not be taken in Chambers, that is to say— 

(1) The trial of any suit,‘ or the settlement of i issues. 

(2) The examination of witnesses whether i in a pending suit 
- or proceeding before the hearing, or undey a commission or 
mandamus to the Court, pac 


` 
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(3) A motion for, or to dissolve, an injunction for a stay of 
prodeedings, or for affecting in any other way the status of a 
suit, not being undefended, which is already in the peremptory 
board of the day for hearing, for the appointment of a receiver, 
for the attachment before judgment of either the person or 
property of a defendant, to vary a decree, or to vary or dis- 
charge an order, @r a certificate or report, also all cases in 
which cause is shown against an application of the foregoing 
class. ° 

(4) An application to take a plaint off the file. ` 

(5) An application for the special leave of the Court to file 
a plaint when suĉh“leave is necessary. 

(6) An application for an ordtr to wind up a company, and 
any proceeding subsequent thereto in the matter 6f the winding 
up, except— oe $ 

(a) for leaye Fynder Rule 4 of the Rules made pursuant to 
the Indian Compafties Act, 1866] fora person other than a 
petitioner to verify the petition ; E 

(b) for an order [under Rule 7 of the said Rules] to proceed 
with the winding up and URDE a time for the appointment of an 
official liquidator; * 

(e) for directions under Rules 9, 14, 20, 33, ‘ii 50 of the 
said Rules. 

(7) Any step or proceeding in lunacy. 

(8) An application to take money out of Gait except 
where it has been realized in execution. 

(9). An argument upon a special case. 

(10) An application for a review. 


130. The Court, in its discretion, may, at any time, dinect any 
matter to be referred to, or disposed of, by 
a Judge sitting in Chambers; and a Judge 
Perera ; ad E: sitting in Çhambers,may, at any time, if 
may direct matter be- he thinks fit, dirept a matter ‘upon which 
ay ee brought an application is made to him in Chambers 
to be made in Court by Counsel. 

131. An order made by a Judge sitting in Chambers may 

Orders made ig be drawn up and signed and sealed in like 
Chambets. | manner as an order made in Court. 


The Court may refer 
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132. The mode of proceeding i in Chambers, on an applica- 


Summons. 
e 


By whom i 
and signed. 


Notice of intention 
to use affidavits to be 
endorsed on summons. 


tion under Rule 129, shall, where notice is 
required to be given, be by summons. 

133. Such'summons shall be prepared 
by the party obtaining it, or his attorney, 
and be signed by a Judge. When affida- 
vits are intended to be Bad, notice thereof 
shall be endorsed on the summons, 


134. Unlegs otherwise ordered, such sufamons shall be served 


Length of service. 


two clear days before the return thereof. 
A summons may be made yeturnable in a 


shorter time by ipare of a Judge, which shall be mentioned in it, 


Mode of Keio: 


. 136. 


Copy affidavit to be 
gerved with summons. 


137. 


Where maitat ad- 
journed, parties to 
attend without fusther 
summons. ° 


Where not adjourn- 
ed, further summons to 
issue, 


?35. Bich summons shall be served in 
the manner oe by the Rules for the 
service of p pfocess. 


With it there shall be served a aa every affidavit 


mentiqued in the notice endogsed thereon, 


s exĉept of affidavits used in former pro- 


ceedings. 


P upon the return of a summons, the matter is 


not disposed of, the parties shall attend 
without a further summons, at such time 
or times to which the further consideration 
of the matter may be adjourned. 

138. Where such consideration is not 


adjourned to any specified time, a further 
summons shall be issued. 


139. Jf a party abandons a summons which has been served 


Costs of gbandoned 
summons when no 
afidavit, 


separate costs, the 


* without notice of his intention to ase any 
affidavit, he shall pay to the other party, 
or to each of the other parties entitled to 
sum of Rs. 12 for costs* to be certified by 


* the taxing officer. on production to him of the summons. 


* Receiving summons ` on eae Cae Rs. 2 
Attending Court thereon... age vee » 10 


š Total Rs. 
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140, If a party abandons a summons which has been served 

antic of abandoned with notice of his intention to use any 
summons when affida- affidavit, he shall pay to the other party, 
zit. or to each of the other parties entitled to 
separate costs, such costs as may be allowed .by the taxing 

To be taxed by the Officer, who is required to tax such costs 
taxing officer. * on the production to him of the summons. 


141. When it is necessary to enforce the payment of the 
osts of an abandoned sumsnons payable 
under either of the last two preceding 
Rules, an order fox that purpose may be obtained, without notice, 
upon a petition supported by the allocatur of the taxing officer. 
The order shall be drawn up with a diréction for payment of the 
costs of obtaining it and of execution, 


Payment if enforced. 


Attorneys tobe heard 142, Komer for the bates will be f 
in Chambers.” ° e heard before a Judge sitting in Chambers. 

143. When Counsel appears for, a party before a Judge 

Counsel's feo for ap- sitting in Chambérs, kis fee shall not be 
pearing in Chambers taxed as between party and party, unless 
Wien. tarabe: .the Judge shall certify that the case is fit 
for Counsel, nor as between attorney and client, except with the 
consent of the client, or it be shown to the satisfaction of the 
taxing officer that Counsel was employed at the request, or with 
the consent, of the client. 


144, Applications before a Judge sit- 


Applicationin which tino į : ‘ 
Counsel appears to be ting in Chambers, in which Counsel appears 


taken last. on either side, shall be taken after’ all 
others. 
a ` 
e 
REFERENOES. 


_ 145. The mode of proceedtng in Chambers before a Judge 
[or an officer acting as a Contmissioner] 
on a reference $o take an account, or to 
make an enquiry, or,for any other purpose, shall be by summons, 


Summons, 


By whom prepared 146. Every such summons sball be 


and se ° prepared and signed: by the Registrar. 
` P d 


| 5 , 
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147, Unless otherwise ordered, such summons shall be served 

On whom to be .Upon all parties to the suit or proceeding, 
served. = including those against whom the decree 
or order has been made ez parte. 


148. Such summons shall be served 
seven clear days before the return thereof, 

149. Such summons shall be served upon parties who are 

By whom to beserv- Tepresented by attorneys, by the serving 
ed. ° clerk in the Registrar’s Office, and upon 
parties who are not so represented by the party having the 
conduct of the reference, or his attorney, in the manner provided 
by the Rules for the service of process. 

150. The service of such summons, when made by the 
j Registrar’s clerk, shall be deemed suffici- 
ently proved by his endorsement of service 
on the summons, and, when otherwise made, ghkll, #f necessary, 
be proved in like manner ag the service of process. | 

151. When any of the parties summoned to attend on a 
reference fails to attend at the time ap- 
pointed, the Judge [or officer] may pro- 
ceed in his absence if, considering the 
nature of the case, he thinks it expedient to do so. 

. 162. Such proceeding shall not be reconsidered, unless the 
of Judge [or officer] upon a special applica- 


Length of service. 


Proof of service, 


Proceeding on default 
of party summoned. 
e 


° 
Reconsideration 


- proceeding on default. tion made to him for that purpose by the 


party who was absent, is satisfied that he was not guilty of wil- 
ful delay or negligence. In such a case the costs occasioned by 
his non-attendance shall be in the discre- 


oes e e tion of the Judge [or officer], who may 


. fix the same. at the time, and direct them to be paid by tħe party 


or his attorney before he is permitted to have such proceeding 
reconsidered, or may ‘make suck other order as to such costs as 
to him may seem meet. 

153. When a proceeding fails by reason of the non-attendance 

Caenin poek of any party, the Judge [or oficer] may 
ingsfail for non-attend- direct such an amount of costs [if any] as 
ae he shall think reasonableo be paid to the 
party attending, by the absent: party or parties, or by iis or 
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their attorney or attorneys personally; or may make such other 
order ns to costs as to him may seem meet. . 

154. When a Judge directs costs to be paid under either of 

When a Judge di- the last two preceding Rules, and it is 
rects costs to be paid. necessary to enforce payment, an order for 
that purpose shall be drawn up by the Registrar on production 
to him of the minfte book in the case. The order shall contain 
a direction for the payment of the costs of obtaining it and of 
execution. . 

155. When an officer directs such costs to be “paid, and it is 


necessary to enforce payment, an order for 

When an officer od. i 
rects costa to be paid. ean ed i 
sitting in Chambew. An application for it 


may be made without notice by petition, supported by a certifi- 
cate of the officer. The order**shall Contain a direction for the 
payment of she costs of obtaining it and of execution. 


156. On 3 reference, when the Judge or officer is not at- 
Fee to be i tended by the attorney for any party, or a 
for non-attendance of competent person on his behalf, the usual 
attorney, or a compe- 
tent person on his be- fee for the attorney’s attendance shall be 
“disallowed, and such digallowahce shall be. 
entered in the minute book. | 


157. A party, intending to use on a referenge any affidavit 
used in a former proceeding; shall give 
notice to the other party or parties of his 
intention. 
158. In a minute book to be kept for that purpose in each 
case, there shall be entered the time when 
a copy of the decree ov order of Peference 
was recéived, the proceedings taken: thereunder, the. time occu- 
pied at each meeting, the attendance or non-attendance of 
the parties, with a short statement of the questions or points 
decided. ° . 
159. An office copy of every decreg or order of reference, ‘or 
, 80 much thereof as relates to the reference, 
Ae bee aaa “shall be left in the Account. Department 
nies to be fl ae ey of the Registrar's office by the party 
having the carriage of the refeyence, with- 


Netice of intention 
to use affidavit. 


Minute book. 


° 


that purpose must be obtained froma Judge © 


0 
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in a week from the filing of the decree or order, or by any other 
party within a week thereafter. 


160. On such copy being left, the suit or matter shall be 
Summons toconsider Entered in a list, to be called “The 
matter of reference, General Reference List,” and a summons 


shall be issued for an early day to take int# consideration the 
matter of the reference. 


161. The General Reference List shall eet forth, under appro- 
General Reference priate headings, the number and title of 
List. the suit or matter, the date on which the 
` copy of the decree or order was received, the name of the attor- 
ney for each party, and the ame of the Judge [or officer] 
before whom the reference is to be prosecuted. 


162. ‘Upon the return of thé*summons to be issued under 

Directions as to pro- Rule 160, directions sha be given as to 
secution. the manner in which each of the accounts 
and enquiries is to be taken or prosecuted, the evidence to be 
adduced, the parties who are to attend on the several accounts 
and enquiries, and the time within which each proceeding is to 
be taken, amd a day or days will be appointed for the further 
attendance of the parties, and all such directions may afterwards 
be varied or added to, as may be found necessary. 


163. Sudh directions, when given by an officer or Commis- 
sioner, may be enforced by an order to be 
obtained without summons in Chambers, 
upon a certificate of the Registrar. 


How enforced. 


164. Unless otherwise directed, every account, when filed by 
Raia be veri- °the accounting party, shall be verified by 
n his affilavit or affirmation, unless such 
account has been already scheduled to the plaint or written 
statement, in which case a copy of such scheduled account sh&ll 
ebe filed, with a Sonenuation thereof verified by affidavit or 
° affirmation. : 7 

165. Such account shall be in the form ef a debtor and cre- 
ditor account, and shall truly set forth all 

sums received by the accotnting party 

: . ioe: * ` 


Form of. 
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166. In taking any account directed by any decree or order 
to be taken, the items on the debit side of 
the account shall be charged to the account- 
ing party; and, unless otherwise directed, the items on the 
credit side of the account shall be vouched by receipts or other 
satisfactory evidenge of payment, except of sums not exceeding 
Re. 20, provided it shall appear, by the affidavit or affirmation 
in verification of the account, or other affidavit or affirmation, 
when, to whom, and for what, such sums were pai 

167. Every objection to an account, either by way of charge 

öid or disallowance, shall be made by a state- 

ment, verified by affidavit, or affirmation, 
setting forth, as far as practicable, the particulars of the amount 
sought to be charged, or the allowanca of which is objected to. 

168. Unless. otherwise directed, when the object of the 

pig bone, e reference is an inquiry as to matters of 

fact, a statement of facts shall be filed. 

169. Unless otherwise directed, Whenethe object of the 
reference is the settlement of a scheme, 
.or the, appointment of a receiver, or 
manager, or trustee, a proposal shall be filed. Suclt proposal 

With statement of Shall contain a statement of facts, when- 
facts, ever security is required tg be given by 
the receiver, or manager, with respect to property, the value or 
income of which it is necessary to ascertain. 

170. Unless otherwise directed, every objection to a state- 
ment of facts shall be made by a counter- 
statement, 

Sina 171. Unless otherwise direct8d, every 
statement to be veri- statement or counter-statement of facts 
Ae shall be verified by affidavit or affirmation. 
. 172. If the affidavit or affirmation, in verification of an 


Taking account. 


Proposal, 


Counter-statement, 


account, or stetement of facts, be insuffi- 


Further affidavit. cient, a further gffidavit or affirmation may 

, be called for. 
173. Any party improperly objecting to an account, or a 
Coats when obfec- statement of facts, shall be liable to pay, 
tions impwoperly made. as between attorney and cliegt, the costs 


e 
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occasioned by the subsequent proof, and also such costs for 
delaying the reference as the Court or a Judge may think fit to 
order. 
174. ‘The proceedings on a reference shall, ags far as 
Proceedings to be possible, be continued so as to avoid ;fre- 


continued consecutive- quent adjournments after a short atten- 
y. 


dance. 
Rules afiplicable fo 176. Rules 137 and 138 shall also apply 
references. to references. ° 


176- A reference, unless directed to be prosecuted before an 


Reference before 


ore before*the Judge, for the time being, 
exercising original jurisdiction. 
177. Unless otherwise*directed, a reference, when piain 
before the Judge exercisiag griginal juris- 
ete cee diction, shall, for the preliminary directions 
ane nee to,be'given under Rule 162, Be brought on 
* before him after the ordinary business in 
Chambers, and shall, for every other a ia de be entered in the 
peremptory cause list of the day. í 
178. A reference, when prosecuted before any other Judge, 
When prosecuted Shall be entered in the peremptory reference 
beforeany other Judge. ist, to be prepared under the directions of 
the Judge, who shall fix the time and place for holding each 
meeting. 
179. Where a decree or order directs accounts to be taken, 
any books of account in which the accounts 
Books of account to 
be taken sw primd facie „ required to be taken, or any of them, 
evidence subject to” have been kept, shall, unless otherwise 
objection. 
of the ath of the matters therein contained, with liberty to the 
parties interested to take such “objections thereto as they may: 
be- advised. 
180, In taking any actount directed by any decree or order, 
all just allowances shall be made without 
any directions for that purpose in such 


decree or order. i e 


Just allowances, 


: officer or a referee, may be prosecuted 
be to be prosecut- before the Judge by whom it was ordered, 


ordered, be taken as primå facie evidence . 


Ruurs. 
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181. When the party prosecuting a reference does not pro- 
: ceed with due diligence, the prosecution 
a gy y thereof may be committed by the Judge 
committed to another [or officer] to any other party having an 
pariy: interest either as a party to the suit or as 
a claimant who has come in and established his claim. 
182. If defauft be made in complying with Rule 159, or if, 
eons at any stage of a reference, no ‘steps shall 

Application that the : 
suit be dismissed or ¢ taken to prosecute it for 30 days, any 
remit want party may appl y by summons, at Chambers, 

that the suit be dismissed, or discontinued, 

for want of prosecution, and such order may be made thereon 

; as to costs or otherwise as to the Judge 

gore atone shall seem fit. If no such application be 

out of the reference made, thesuit slfall, at the end of 14 days 
list. . : 

. gms from the time of such default, or of such 
30 days, be struck out of the “General Reference List,” and 
be deemed téhave been abandoned. * , 

183. No case struck out of the General Reference List, 

Application to re- under the last preceding Rule, shall be 
store suit. “afterwards restored, except uponan appli- 
cation, to be made by summons to all parties, and upon such 

terms and conditions as to costs or other- 


Os wise as the Judge ehall direst. « 


CLAIMS. 


184. Every advertisement for creditors, or other persons 
Advertisement for having any claim upgn or interest in the 
claims, e distribution of any assets to be adminis- 
tered by the Court, which shall be issued pursuant to-any decree 
or order, shall direct every such creditorsor other person within 


"To fix time of ad- # time to be thqreby fixed, to send to the 


judication. Registrar his name and address and the full 
particulars of his claim or interest, and’a statement of his account, 
and the nature of the security [if any] held by him. The time 
for adjudicating pn the claims shall be fixed by the advertise- 


men? , R 
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185., Every such advertisement shall be prepared by the 
, party prosecuting the reference, and ghall 
pees sete i pn” be settled and signed by the Registrar, 
signed. and published in such newspapers as he 
shall direct. 
186. No creditor or other person need make any affidavit, or 
Affidavit or atten. ®tmation, or attend*in support of his 
dance of claimant un- claim, unless he is served with a notice 
necessary until notice. 
requiring him to dgso. 
187. Every creditor may produce, or transmit to the Regis- 
Creditor to produce trar, with the particulars of his claim, any 
security, security that he may have, or shall produce 
the same at such time as shall be specified in the advertisement 
for that purpose, being the time appointed for adjudicating on 
Notica to creditor to  the*claims; and every creditor shall also, 
produce other docu- if required by notice In writing to be 
las given by the Registrar produce all other 
deeds and documents necessary to substantiate hig claim at such 
time as shall be specified in such notice, being the time appointed 
for adjudicating on the claims. 
188. „Every person claiming ag heir-atdaw, devisee, next of 
* Notosto hal avlaw, kin, or legatee, shall, if required by notice 
&e., to produce pedi- in writing to be given by the Registrar, 
prep 2nd ofoer proof: produce any pedigree or proof mentioned 
in such doties, at such time as shall be specified therein. 
189. In case any creditor, or other person, shall neglect 
Disallowance ofcosta Or refuse to comply with the two last 
of proving claim. preceding Rules, he shall not be allowed any 
costs ofs proving his claim, unless the Judge [or officer] shall 
lates direct. 
. At the time appointed for adjudication upon the debts 
as on the r claims, the Judge [or officer] shall take 
claims. tok evidence orally, or by affidavit, or affitma- 
tion, of the executor, administrator or other accounting party, 
upon such debts or claims, and may thereupon, in his discretion, 
allow any of such debts, or claims, without further proof, and may 
direct such investigation of all or any of the debts or claims not 
allowed, and require’ such further particulars, informatjon, or 
e d 
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evidence relating thereto as he may think fit, and may, if he so 
thinks fit, require any creditor, or other person, to attend and 
prove his claim or any part thereof, and the adjudication on such 
claims as are not then allowed shall be adjourned to a time to be 
then fixed. 


191. Notice of the allowance of claims allowed without 
i * proof shall, if necessary, be advertized 
under the signature and directions. of the 
Registrar. 


192. Notice shall be given to every such creditor, or other 

Notice to prove person, as the Judge [or officer] shall think 
claim. fit, ‘to attend and prove his claim, or such 
part thereof as is not allowed, by n tim to be named in such 
notice, not being less than seven days after such ‘notice, and to 
attend at a time to be therein ntmed, being the time to which 
the adjudication thereon shall have been adjourned; and in case 
any creditor shall not comply with such notice, his claim, or 
such part the#eof as aforesaid, shall be disallowed. 


193. A notice to be given under Rules, 187 and 188 and the 

last twq preceding Rales, shall be pre- 

Paate bs pared by the party prosecuting tRe decree 

ed. or order, and shall be signed by the 

Registrar, and served in like manner as 

How served. process, or as the Judge Lor officer} shall 
direct. 


194. Any creditor, or other person, who has not sent in the 

particulars of his claim pursuant to the 

Claims may be sent advertisement, may do so four days pre- 
in previous to adjourn- 

ed adjudication. _ vious to any day to whith the adjudication 


` is adjourned. 


Notice of allowance 
of claim. 


195. No claim sliall be received after the time fixed by the 


. When claim not to advertisement [except as before provided] 


be’ received without without special leave, which may Be applied 


special leave. for by summons; at Chambers, at any 


time before the distribution of the assets to-be administered, and 

may be granted upon such terms and conditions as tò costs and 

otherwise as to the Judge shall seem fit, © | 
» : 
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196. When an account of debts is directed to be taken, the 
Plaintiff iFa creditor, ® plaintiff, a creditor, may be required by 
may be required to aly party having an interest in the estate 
prove his claim on the to prove his debt on the reference not- 
reference. ; ; 
withstanding that he may have already 
given such proof thereof in Court as to establish his right to the 
decree. , 
_ Costs, if proof un- 197. Any party requiring such proof 
necessarily required. unnecessarily may $e ordered to pay the 
costs thereof. 

198. Unless otherwise ordered, creditors shall be stowed 
interest, in respect of debts, as to such of 
them as c&rry interest, at the rate at which 

they respectively carry interest, to the date of proof, and 
subsequent interest at the- rate of six per cent. per annum, 
and as to all others, at the rate of six per conte pa annum from 
-the date of proof. 

199. Interest shall þe tomputed on legacies st the rate of 
six per cent. per annum from the end of 
one year from the date of the testator’s 
death, upless otherwise ordered; or a different rate is directed by 
‘the will. 

200. Unless otherwise ordered, interest shall be computed 

Interest of a mort- 00 a mortgage at the rate mentioned there- 
gage-debt. in, until the end of six months from the 
date of the decree, or until the’ end of any further period to 
which the time may be enlarged, such interest shall be added to 
the principal, and thereafter interest shall be computed on the 
aggregato amount gt the rate of six per cent. per annum. 

201. The costs of a creditor who is plaintiff shall not be 

Costs of'n creditor #dded to his debt, but shall form part of 
being plaintiff: his costs ip the suit. The costs of a cre- 
ditor [other*than a plaiptiff] of establishing his claim under-a 
decree or order in a suit, shall be added to the anda of his 


Interest on debts. - 


Interest on legacies. 


claim. 
202. If, after payment of-the costs of the suit, the assets are 
Costs of proof where insufficient to pay the creditors, their prin- 
fund deficient. ‘cipal, interest and costs of proof, tn full, 
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any dividend ordered to be paid to them shall be computed on 
the total amount thereof, including the costs. 


Coste occasioned by ‘203. A claimant who fails to prove his 


- unsuccessful claim. claim may be ordered to pay the costs 


occasioned thereby. 
204. Summons pnder Rules 132, 145 and 160, and advertise- 
Form of summons, ments under Rules 184 and 191, and notices 
under Rules 186, 187, 188, 191 and 192 
shall be in the forms in*Schedule A, with such varigtions as the 
circumstances of the case may require. 


CERTIFICATE OR Report. 


205. Unless otherwise ordered, the result of proceedings had 

Result of proceed- °” 2 refeence shall be stated’ in the 
ings to be stateé int „form of a certificate, or report, which 
Hu shall be drawn uP in paragraphs; each 
paragraph beig numbered so as to *cowrespond with the num- 
bered paragraphs of the decree or order. 

206. The certificate or report shall be settled on eer 
* Certificate or report to the parties who have appetred on the 
to be settled on notice. reference. 

PEE Sr re 207. On the certificate or report of a 
Anes or retort Judge being signed, the matter to which 
to be adjourned into jt relates will be adjourned into Court for 
Court, ; 

final disposal. 
eo 208. No application to discharge or 

No application to i . 
discharge or vary such Vary a Judge's certificate or report shall 
certificate or report be made, except with the permiwion of 
without permission, 

° the Judge who signed the same. 

An officer's certifi- 209. A certificate or report of an offi- 
cate or report to be cer, unless,discharged or varied, will be 
concfusive as to facts, 
unless ees or taken as conclusive evidence ‘of the fasts 
varied. found therein, 

210. An application to discharge or vary a certificate or report 

Application to dis- shall be made by motidn upon notice to be 
charge or vary. e given within 14 days from the date of 
the filihg thereof, or within such further time as may be obtained 
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for that purpose, but in that case:the notice shall mention that 

Applicatian for fur- ¢ it has been given with the leave of the Court. 
ther time, An application for further time may be 
made by Petition in Chambers withòut notice. 


211. When the facts are correctly stated in a certificate or 

Applicaton. tò vary report, questions of law may be raised at 
unnecessary where facts the hearing of the suit on further direc- 
Soares eteted; tions. An application to discharge or vary 
a certificate or report as to such questions ‘need not be made. 


212. A. certificate or report, after it has become binding, will 
ant not be re-opened, except en the ground of 
Application to vary i . 
after a certificate or fraud, surprise or mistake, or such other 
bihding. has beçome gpecial ground as may be allowed by the 
: Coust. Foz this purpose, an application 
may be made to the Court for a rule nisi 
Absolute: which may afterwards %e made absolute, 
on such terms and conditiens as to costs and otherwise as to the 


Court shall seem fit 


Rule nist. 


ee ere 213. After,a certificate or report of 
ti : er 

capone hae eosin an officer haS beconte binding, the case 

binding, case to be ghall be set. down in the peremptory 

-set down. 


- board for final disposal. 


o ' R COUCH. 
F. B. KEMP. 
L. 8. JACKSON. 
Pi J. B. PHEAR. 
A. G. MAOPHERSOW: 
W. MARKBY. 
° e F. A. GLOVER. ; 
. 0. PONTIFEX. 
' W. AINSLIE. 
E. G. BIRCH. 
G. G. MORRIS. 
. R. C. MIPTER. 
. W. F. MoDONELI® 
` 11—B 
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SCHEDULE A. i 
No. 1. ö 
Form of ‘Summons under Rule 6. 
Suir No. of 187 

In the High Court of Judicature at Fort William in Bengal, 
Ordinary Original Civil Jurisdiction. 
e A. B., Plaintiff, l 


and 


C. D., Defendant. 


eee ar es an Vietorva by the Grace of God, of the 
p u s., 8 ` 
és file a riften state- United Kingdom of Great Britain and Ire- 


ment on or before the Jand, Quean, Defender of the Faith, 


day of . 
To €. DB. 


Greeting :, Whereas [enter the namg, description, and address of 
the plaintiff] has. instituted a suit in this Coust against you, [state 
the particulars of the claim as in the register] You are hereby 
required to cause ay appearance to be entered for you in the 
office of the Registrar of the Court within * dhys from 
the service upon you of this summons exclusive of the day 
of such service, and are summoned to appear bere this Court 
at or before the expiration of clear days from the service 
upon you of this summons,—that is to say, at the hour of 11 
‘o'clock in the forenoon of the day immediately following 
the expiration of such last-mentioned time—in person, or by 
an Advocate of the Court duly instructed to answer the above- 
named plaintiff, and as the last-mentioned*day fixed Tor your 
appearance before the Court is appointed for the final disposal 
of the suit, you must be prepared to produce all your witnesses 
on'that day, and you will bring*with you or send by your agent, 
[here mention any document, the préduction of which may be 
required by the plaintiff] which the plaintiff desires to inspect, 
and any document on which you intend, to rely in support 
of your defence. And you are hereby required to -take notice 
that jn default of your appearance before.the Court on the last- 
mentionéd day,.the suit will be heard and determimed in your 


. 
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absence. Witness [the Chief Justices name) Knight, Chief. 
Justice at Fort William aforesaid, the day of “in 
the year,of our Lord one thousand eight hundred and seventy 


Attorney. 
Registrar. 


_ Note 1.—An appearance is to be guteesdie at the office of the 
Registrar of this Court, on its Original Side, within the time 
limited. In default thereof, the suit “will be liable to be heard 
ex parte. 5 

Note 2,—The written statement called for must be filed with- 
in the time limited, the defendant having. first entered an 
appearance. In default theregf, the suit will be liable to be 
heard ex parte., 

Note-3.—An officer or soldigr, who cannot obtain leave of 


absence, may [under the provisions of Section 10 of Act VIII- 


of 1859] authorize any person to appear for ain. * 

Note 4.—This writ mugt be returned to the High Court 
immediately after the service thereof, or if not served, and the 
time for the return thereof shall not-have been extended. by the 
order of k Judge, on the day of . next. 





os l No. 2. 


Form of Precipe ynder Rule 30. 
Suir No. ` or 187. 


In the High Court of Judicature at Fort William in Bengal, 
Ordinary Original Civil Jurisdiction. 


A. B., Plaintiff, ï 
versus i 
©. D., Defendant. E 
Præcipe for appear- Enter an appearance for A. B. to the” 


aoa plaint in the above suit. 


Dated this day of 
Name and place of residence 

‘of Defendant in person. 

` Name ànd place of business : d 

of attorney. * i 
` 1 


187 ` 


` 1878 


RULES. 


73 


r 


i : ° 
BENGAL LAW REPORTS. (VoL. XTV. 


š No. 3. 


In the High Court of Judicature at Fort@William in Bengal, 
Ordinary Original Civil Jurisdiction. ° 
[or as may be}. 
Number and title of the Suit, or title of the matter. 

Let all parties’ concerned attend before the sitting Judge in 

Form of summons Chambers in the Court House on 
for an order in Cham- day of ` 187 , at o’clock in 
bera unides ewes the forenoon. If a short return is granted 
add, by special leave on the hearing of an application on the 
part of (state ot whose behalf the application is made (a), and 
the precise object of the applicatton.) Dated this day 
of , 187 . : . 

This summons was taken qut by A. and B., attorneys for the 
npplicant. To fjinsert the names of the attorneys or persons to 
be served; as thi&, Mr. C. D., attorney for the plaintiff, or 
defendant, ox petitioner, or respondent E.F.] 

To the plaintiff—or defendant—or petitioner—or respond- 
ent G. H., [or as may be]. , A 

(a.)—The full name, or “title of honor, or corpprate title of 
the party on whose behalf the application is to be made, should 
be here stated; but if the application is made by a sole plain- 
tiff, or by all the plaintiffs, or by a sole defendant, oy by all the 
defendants, the names need not be set forth. The place of 
residence and description, or addition of the applicant, should 
be stated, if he is not shown to be a party to the suit or pro- 
ceeding. Where the applicant is under disability, and the 
application is made by’ his next friend, or guardiaa, the full 


‘name ọf the next friend, or guardian, should be stated ; and if 


not made in a suit, his place: of residence, and description, or 
addition, should-be shown. J : : 





No. 4. 


Formal parts as in No. 3,,ante. 
Let all parties concerned attend before the Honourable Mr. 
Justjce : , [or the Registrar, or other 
Officer tonducting the reference| at the Court Hotse, to take 


f 
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Sumon to prassa into consideration the matter of the refer- 
on a reference under „ ence directed [or to proceed with ‘the 
Rule 148, or Rule 160. 

. accounts and inquiries directed to be taken 
and made] by the decree [sr order] made in this suit, and 
dated the day of : 

Dated this day of . 187 


Registrar. 


This summons, &c., as in No. 3, ante. $ 
e 





No. 5. 


Pursuant ta a decree [or an order] of the High Court of 
Judicature at Fort William in Bengal, in its Ordinary Original 
Civil Jurisdiction, made in [set out the numbgr and title of the 
suit, or title of the matter] the creditors of ®A. B. late of [rest- 
dence and addition ; as.thus; No 6, Park Street, ip the Town of 
Calcutta, merchant] who died on or about the month of 
187 _ ., are on or before the day of s 187 , 
" Advertigement for to send to thé office of the Registrar of this 
the creditors of a de- -Court, on its Original Side, their names, 
ceased person to come ae > 
in with their claims addresses and descriptions, the full parti- 
under Rule 18de culars of their claims, a statement of their 


accounts, and the-nature of the securities [if any] held by them; 


` or in default thereof, they will be peremptorily excluded from 


the benefit of the said decree [or order]. 

Every creditor, holding auy security, may produce or trans- 
mit the game to the Registrar with the’ particulars of his claim 
or: shall produce the same before the Honourable Mr, Justice 


> in the Court House on y 
the ‘day of , ’ 187 ,(a)at of the 
clock in the - noon, being the time apne for adjudis 


cating on the claims. 


s Registrar. 


(a) Usually three weeks after the expiration of the time 
for sending the particulars; but a prolonged time will be fixed 
where negessary. A 


‘ 
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Formal parts as in No. 3, amte. 

- You are hereby required to produce, in support of tthe claim 

sent in by you, against the estate of A. B- 
Notice to claimant 
to produce documents deceased [or, your claim as ‘heir-at-law 
wate pale 187 o or next-of-kin of A. B. deceased, or, 
is your claim as devisee, or legatee under 
the will of A. B. deceased] [describe the documents required 


to be produced] before the Honourable Mr. Justice* 5 
at the Court House, on , the day of 
187 ,at' ee of the clock in the noon, 
Dated this day of © e 187 . 
Registrar. 


To [name of claimant. | 
oT 
. No. 7. 
Fêmal parts as in No. 3, ante. 
You are hereby required to prove the claim sent in by you 
Notice to creditorto #S2inst the estate of ASB. deceased. You 
rove his claim under are to file such affidavit as you-may be 
ules 186 and 192. . 4 : : 

: advised {in support of your clai, and give 
notice thereof to Mr. , the attorney for the plaintiff, 
[or for the party conducting the reference,| on or before the 

day of , 187 ; and to attend by fouy attorney, 
or in person if you have no attorney, before the Honourable 
Mr. Justice „at the Court House, on 
the day of , 187. , at of: the clock in the 
noon; being the time appointed for adjudicating on the claim. 
Dated f day'of 187 . ~ 
eo R z 2 

egistrar. 

To [name of claimant]. . 





: ‘No 8. . 
' Formal parts as in No. 3, ante. à 
` The claim sent in by you against the estate of A. B. 


‘Notice to creditor of „deceased, has been allowed at the sum of 


allowance of claim or “Bs, , with interest thereon, at per 
part of claim, and to 

rove residue under cent. per annum from the day of 
ules$91 and 192. 187 , and Rs. for costs [or, swith costs 


+ 


f 
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to be taxed by the Taxing Officer.] Jf part only has been 
allowed, add: If you claim to have a larger sum allowed, you 
are hereby required to prove guch further claim, and you are 
_ to file such affidavit [continue as in No. 7, ante.] 
Dated , day of 187 
l l Registrar. 


To [name of claimant.] i 





No. 9. è 


Formal parts as in No. 3, ante. 


Advértisement: -of List of claims against the estate of A. B. 


allowance of claims deceased which have been allowed with- - 


under Rule 191. 


out proof. 





v 








fe 
Amount Allowed. 
e 





Names of Claimants. i 








Ra., 
“per cent g to the to be 
" day taxed} 

. * and gubbeeq ant interest 

at 6 per cent. 











Dated, > , day of - 187 
By order, 
Registrar. 


CRIMINAL CIRCULAR MEMO. No. 1. 


g ; 7 Dated Calcutta, the 1st March 1875. 
At the ‘instance of His Honor the Lieutenant-Governdr,* the 


HIGH COURT. . Court is pleased to call the atten- 


Excun Durarrscmnr. ` tior of District Magistrates to the | 


Eriminal.’ Š r P š ‘ 
* instructions contained in Circular 


e Order No. 5, dated the Sth July 1865, regarding the mainte- 
nance of a “ Register of Criminals convicted of heinous offences,” 
with a.view to a strict observance of those instructions in future, 


. (a d 
* Vide Government letter No. 470, dated the 2nd February 18759 
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there being reason to believe that they have not been uniformly 
observed, and that injury to the public service has arisen from 


such omission. ; 
. e 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
° Registrar. 


* No. 334 ~ — a 


From 


W, M. Sourrar, ESQ., 


Registrar of the High Court of Judi- 
cature at Fort Wiliam in Bengal, 


To ri 
s * k 
e a Å 
THE OFFICIATING ADDITIONAL Sessions 


` JUDGE OF TH% 24-PERGUNNAHS. 
5 ` s 


Dated Calcutta, the 4th March 1875. 

SIR, - . . 

I am directed to acknowledge the receipt of your letter 

HIGH COURT. No. 24, dated 19th February 1875, 

ENGLİSH DEPARTMENT. in which you enquire whether the 

ee direction # the jury should be 

reduced to writing before delivery, or written out afterwards from 
memory. 

2. I am to inform you in reply that it is not necessary that — 
jt should be reduced to writing before delivery ; but its essen- 
tial tha, the “statement” (Section 256, Act X of 1872) or 
“heads of charge ” (Section 464) placed upon the reéord, should 
represent with absolute accuracy the sybstance of the charge 
and be such as to enable this Court, in the event of an appeal, to 


` see distinctly whether the case was fairly and propefly placed 


before the‘ jury. 
` : I have, &e., 
i: (64), W.M. SOUTTAR, 


. , e Registrar. 


r 


0 
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CRIMINAL CIRCULAR MEMO. No. 2. 
o Dated Calcutta, the 4th March 1875. 


e 
HIGH COURT. 


Criminal, 
ance. 7 


By order of the High Court, 
(8d.) e W. M. SOUTTAR, 


i - Registrar. 

No. 499. 
From ° °. 
. W. M. SOUTTAR, Esg., 


Registrar “of the High Court of Juti 
cature at For William in Bengal, 
.? > 
Tar Jupéz or BAAUGULPORE, 


Dated Calgutta, the 5th March 1875. 
SIR e * ae - 


I Am directed to acknowledge the receipt of your letter 
HIGH any No. 22, dated the 19th February 
ENGLISH DEPARTMENT, 1875, in which you submit, for the 
art: determination of the Court, the 
question whether, in a district like Bhaugulpore, where the system 
of paying rent in kind prevails, a ryot has the right to deposit in 
Court, under Section 46, Act VIII (B.C.) of 1869, such portion 
of the vatte of his produce as represents the rent admittedly 
due to the, zemiudar. * 
2. In reply I am to state that the Court considers it quite 
consistent with the Taw that suchi deposits should be allowed, gnd 


case reported in your letter. 


‘ T have, &c., 


(Sd.) W.M. SOUTTAR, 
f , Registrar, 
: f 12—B °¢ 


FORWARDED to all Sessions 
5 ENGLISH DEPARTMENT. Judges for information and guid- 


approves {he instructions given by you to the. Moonsiff in, the 
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CIVIL CIRCULAR MEMO. No. 4. 
Dated Calcutta, the 5th March 1875. 


HIGH OOURT. FORWARDED to District Judges 
ENGLISH DEPARTMENT, . . . 
Civil, for information and guidance. 


? By order of the High Court, 
(Sa) W.M. SOUTTAR. 
Registrar, 


CIVIL CIRCULAR MEMO. No. 5. 
Dated Chleutta,¢he 8th April 1875. 


In Continuation of Circular Order No. 13, dated 12th May 

. 1874 (vide ‘paragraph 16), and with refer- 

ion es ence to Articles 1 and 2, Rule I of the 
i Civil. , Rules* framed under Clause 3, Section 20, | 

i of the Court Fées’*Act, 1870, the Court is 

pleased to issue for the guidance of the Civil Courts subject to 
its control, the following Order of the Government of India in 


the Financial Department. ° 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Registrar. 


No. 1456. 
To 


THe AcoouUNTANT GENERAL, BENGAL. 





Siz,—In reply to your letter No, 72%, dated 7th November 


.1874, I am directed to state that the pay 
of the Naib Nazirs attached to the Courts 
of the Subordinate Judges in Bengal will be fixed within the 
limits of Rs. 25 and 35 per month bythe Govermént of Bengal 
on the report of the District Judges. 

2. As to the rate of increment to “the progressive pay of 
Nazirs of the Civil Courts i in Bengal, I afn to state that the 


° 
Financial Department. 


6 * Vide Calcutta Gazette of 25th February 1874, 


' 
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Governor General in Council is pleased to sanction the grant to 1876 
these Nazirs of annual merements at one-tenth of the difference sapere 


ERS, 
between the minimfim and maximum of their pay. 
e 


I have the honor to be, &c., 


Four Winniam, \ (8d.) R. H. HOLLINGBERY, 
The 8th March, 1878. Asst. Secretary to the Sovernment of India. 


i e. 
CIVIL CIRCULAR MEMO. No. 6. 
Dated Calcutta, the 8th April 1876. 
Tan Court is pleased to direct that, for: the future, the 


HIGH COURT. Quarterly Returns of receipts and dis- Bos 
Exauisy Dararruaxt. bursements on account of Peons’ Tullabana, 
oem prescribed” in paragraph 8 of Circular . 


Order No. 10A, dated 26th April 1864, sþall Iæ submitted by 
Judges of Small Cause Courts through the District Judge, 
under whom these Courts are placed by Section 22 of the Court 
Fees’ Act of 1870, for the purposes of that Section. 


an By order of the High Court, 
(Sd) W.M. SOUTTAR, 
Registrar. 


CIVIL CIRCULAR MEMO. No. 7. 
Dated Calcutta, the 16th April 1875. 


Disrgicr Judges are requested to report whether Moonsiffs, 
HIGH court, Vested, under Section 29 of Act VI of 
Exauisu Dararruant. 1871, with the jurisdiction of a Judge of Ñ 
Grmi, a Court of Small Causes, have and use the 
Summons Book and ‘Register in use in regular Small Gants 
Courts. ° 
. By order of the High Court, 
gar (64) * W.M, SOUTTAR, 
i Registrar. 


s 
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RULE AS TO FEES OF THE HIGH COURT (ORIGINAL 
JURISDICTION) FOR CASES OCCUPYING MORE THAN 
ONE DAY. > f 


Š Dated the \7th May 1875. 


Ir is ordered that the ‘following rule be read and passed as 
a rule and order $f the High Court of Judicature at Fort 
William in Bengal, to take effect Arom the first day of Jone 
1876 :— 


bd . 

When a case occupies more than one day, the plaintiff shall 
every day after the first day, at the sitting of the Court, deliver 
to the principal ‘officer in -attendance a requisition to proceed 
with the case, with a Court fee’ stamp* affixed thereon of the 
value of rupees twenty [being the amount of the fee payable 
to the Court according to Item 94 of the first of the Schedules 
of Court fees,,witich came into effect on the 9th of March 
1874 (1)]. Such fee, if not paid by the plaintiff, may be paid 
by the defendémt, or, if there be two or more defendants, by any 
one or more of them; butif not paid at alf, the case may be 
struck out of the board, and treated as having been abandoned. 
If such fee be paid by the defendant, or any vneeor more of 
two or more defendants, the Court may make such order with 
respect thereto, on the final disposal of the suit, a8 to it shall 
seem fit. . 


A. Q. MACPHERSON. 
LOUIS 8. JACKSON. 

A l J. B. PHEAR. 
W. MARKBY. a 
J. A. GLOVER. 
CHARLES PONTIFEX, 
E, J. BIROH. 
G. Q. MORRIS. + 
R. C. MITTER. 
W. F. MoDONBLL. 
H. B. LAWFORD. | 


(1) Bee 12 B, L. R., H. O. Rules., p. 41. 
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CIVIL CIRCULAR MEMO. No, 8 
; ° Dated Calcutta, the 28th April 1875, 


ALL District Judges and Judicial Commissioners are requested 
HIGH COURT. to report, for the information of the Court, 
Ena Dspanruent. how the rales laid dowwin Circular Order 
et No. 21, dated 18th August 1873, have 


worked, both as regards the obtaining of better sales and in the 


way of. preventing abuses in respect mêre particularly of the 


smaller holdings sold in execution; and wheter] in such cases, 


complaint has been made. 


‘By ordér of the High Court, 


; (84) W.M. SOUTTAR, 
‘ gc Sn Registrar. 


CIVIL CIRCULAR ORDER No."3. 


Dated Calcita, the 8th May 1875. 


Mort tRan a year having now aid since the promulgation 

of the rules made under the 

a Court Fees Act, and the Court 

: being desirous of judging how 

the rules have worked, and in what respects they need improve- 

ment or expansion, all District Judges and Judicial Commis- 

sioners under the Court’s authority are requested to submit, 

within the first week in July next, a careful report on the 
subject. e 

2. The- Court desire to be informed as to the operation of 

the rules—, 
1st.— With reference to the interests of suitors. ° 
2nd.—As to official convenience. 
3rd.—F rom the financial point of view. 

3. Under the first of these heads it should be shown whether 
any injurious effect has been produced, or complaint occasioned, 
by alterations in the amount of fees as compased with the prac- 
tice d ii by the rules; whether a resort, to process “of any 

. . 13—B 
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particular kind has been promoted or discouraged by the fees 
imposed, with especial reference to the” chayges, some of them 
new, imposed on processes requisite in execution of decyee. 

_ 4, Under the second head, it should be stated how far the 
rules have worked smoothly, regarded merely as a code of office 
regulations; whether they have presented any real difficulties 
to fairly intelligent officers; whether they have been found to 
admit of easy check and control by superior authority; whether 
the fees are considered as bearing a due propostion to the 
importance or difficulty of the services to which they severally 
apply, and whether they have in any instance a tendency to 
throw excessive labor on officers who are Hot paid out of the fee 
fund or with reference to it. 

5. As bearing upon this inquiry, the Court refer to the very 
general complaint,that improper “ddvaatage i is taken- of the uni- 
form fee of Re? 2 dre Re. 1 on every summons, without reference 
to the number, of persons named therein, and that witnesses in 
unreasonable numbers are cited either *reckleagly or with a view. 
to some grievance being founded on tlie failure of such witnesses 
to appear at the trial. *. j 

6. Upon the third head of i inquiry, the Court destre to be 
informed, as fully as possible, of the income derived from the 
fees, and the expenditure to be set against them. While on the 
one hand the Court have not‘ considered that these fees ought 
to be, in any important sense, a source of revenue, on the other _ 
it is clear that the Government ought to be protected against 
loss, not only on the whole, but also in any given direction. 

7. Itis material to know whether the salaries and remunera- 
tions fixed for the peons, and the superior offers employed in 
the serviée or execution of process, have been found adequate in 
both the higher and the lower grades for the purpose of attract- 
ingeand retaining in the service men duly qualified for the duties 
which they are called on .to perform, ¢nd whether the ciroum- 
stances of particular districts demand an increase, or permit a 
reduction in the salgries appointed, which, as they stand, are 
applicable to all districts. - 

8. Jhe Court desire particularly to be „informed how far it 
has been practicable to appoint uo process-server who cannot 


t 


voL. ktv] HIGH COURT RULES, &o. 


read and write, how many old officers of this kind, ie., unable 
jo read and write, have been retained, and for what reason. 
And opinions are invited as to a suggestion whieh has been 
made that, on the establishment of every superior Court, there 
should be a limited number of peons of a superior class and: 
bearing a different name for the performance wf the more respon- 
sible duties devolving on these men, such as the attachment of 
property and arrest of judgment-debtors in large suits and 
the like. ° 

9. The Court expect that District Judges will treat the 
subject with the care which its ‘importancg demands, and will 
render valuable assistance in preparing revised rules for accept- 
ance by the Government. ` 

10. . It will be convenient if, in making their reports, the 7 
District Judges follow strictly "fhe order here indicated. 


By order of the High Court, 


® (S4) W.M. SOUTTAR, 
‘Registrar. 
a P 
e. * : 
e 

« 

eo 
‘ 
. e è 
° e 
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REVENUE CIRCULARS. 


. ‘REVENUE CIRCULAR ORDERS. 


DECEMBER, 1874. 





e Hox’BLE V. H. SomaLof, C.S.1. 


No. 1. ie 
THE practice of breaking up the Files of correspondence-on 


one subject, afid placing each letter in’ the record room ina @ 


chronological bundle belénging*to the month in which it was 


>` received or issued, has been universally céndemned on the 


ground, of its inconvenience; and of the time which is wasted 
in so breaking up the original Files, and in forming them again 
(if they happen to be required for reference), by collecting the 
scattered letters from the monthly bundles. . 

2. Experience has shewn that there is no necessity for ever 
separating the letters which form a correspondence on one sub- 
ject. , : 
3. Such a system as” ig described in the annexed rules has 
been introduced with complete success into the largest offices. 
A similar system has been in operation for several years. in the 
offices of the Commissioner, and of all the Collectors of one 
division, and their testimony is unanimous in favor of its con- 
venience snd smooth working. 

4, The Member in charge desires that all revenue officers 
will adopt-the classification and arrangement prescribed in the, 
. annexed rules, from the beginnigg of 1875, or at latest from fhe 

lst April 1876. > i 

-5. Itis open to each officer to make any modification in the 
-rules which he may ‘consider to be adapted to his ‘office; but 
` the general principlè must be adhered to, that letters forming 

correspondence on one subject shall always be kept together, and 
never scattered about into monthly bundles.. = 


“I—o 


. 


1 
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6. The Superintendent of Stationery has been directed to 


Rev. Orr. provide each Commissioner and Collector, at once, with a few 


. t. 


forms of Registers 1, 2, 3, and with a supply” of printed docket’ 
forms. Further supplies may be obtained on indent as usual. 

7. These rules should be substituted for those contained in 
Section I, Chapter XIII of the Board’s Rules. The three 
Registers I, II, and III, prescribed in the annexed rules, will 
take the place of Nos, 85, 86, 864, and 87 (pp. 226, 227) and 
those Registers are accordingly. cancelled. 





Rules for the Classification and Registration of English Corres- 
Í “pondence i in Collectors’ Offices. 


1. The system detailed in the following rules provides for 


classifying, registering, and keeping the correspondence of an 


office, 

, First, by ddpaitments ; 

Secondly, within each de partment, by “ Collections” of papers; 
each Collection having its consecutife mumber and distinctive 
title; i 

Thirdly, within each “Qollectiop” by -“ Files,” each File 
having its consecutive number within, the Collections and its 
distinctive “ subject.” 

2. A single File consists of every letter received, and every 
draft of a letter or memorandum issued 
in the course of a consecutive correspond- 
ence on one subject, each paper being folded and placed in 


Files. 


‘chronological order, i.e., the first letter issued or received at the 


bottom, the next above it, and so on, the letter of latest date 
being at the top. Each letter will have assigned to it? a conse- 
cutive umber within the file to which it belongs, which may be 


‘styled the serial number. With each letter or draft should be 


kept any office notes which paseed with regard to it; these are 


“technically called “keep-withs,” and do not bear separate seniel 


numbers as part of the correspondence, 
3. A “Collectiqn” is an aggregate of Files, of which the 
subjects .fall under some general classifi- 
e cation, and which are tied up.: together 
and hens together on the racks for convenience’ sake, and for 


Collections. 
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economy of space. For instance, the English écivespondange 


regarding the settlemeft of one ordinary estate will constitute a 
"File; a number of such Files will be kept together in one 
Collection, of which the title would be “ Settlements ;” so also 
there may be a Collection entitled “ Wards’ Estates;” another 
“ Embankments,” and so on; each Collectign consisting of so 
many separate Files, each File containing correspondence relating 
to one ward’s estate, or to some one distinct question relating 
to one ward's estate or to one embankpent. it will be found 
convenient in starting this system, that the Collector should, 
from his general knowledge of the business of the office, sketch 
out a list of Collection titles which suggest themselves to him 
under each department; but ‘the number of Collections and 
their titles must not be rigidly fixed; they may be freely added 
to.in the course of the Year as-found convenient; for instance, 
although one. Collection would be entitled “Wards’ Estates ” 
within which all Files regarding wards’ estates would ordinarily 
fall, yet in any district inewhich one or more very large estates 
entailing much correspondence happened to be under the Court, 
it would be convenient to have a separate Collection for each 
of such gstates, within which every correspondence on a different 

-question would form a separate File. 

' 4, The correapondence of a Collector’s office may be divided 
into the fallowing Departments, and any 
others which may be found convenient :— 

I. General Department. 

II. Account and Treasury Department. 
III. Excise Department. 

5. Tib smooth, working of the system will depend vere on 

the correct and careful registratien of the 

. letters received and issued. Three Regis- 

ters will be kept up, vtz.:—- à . 

I; Register of Letters Received. a 
II. Register of Letters Issned. 
III. Index Register of Files. 
The forms of these Registers are annexed, 
6. Te facilitate the finding of any required letter in the 
Register ae Letters Received or Issued, each of these ReSisters 


Departments. 


Registers. a 


ee 


ee 
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should be divided into as many parts as there are Departments, 
each Department having its own series of numbers. 

. 7, In large offices, it is also found convenient to sub-divide? 
the Register of each Department, so that each of the officers with 
‘whom much correspondence is carried on, shall have his own 
series of numbers, put this will not generally be necessary. 

8. The Index Register No. III will also be divided into 
Index Register No. Departments, and each Department into 
; “Collections ;” a whole page should be 
assigned to each Collection so as to leave ample room to enter 
each letter as it is received or issued, under the Collection to 
which it belongs. “The arrangement of the records on the racks 
(as explained below in Rules f8 e¢ seg), will be in Collections 


exactly corresponding with the Collection titles ntered in this 


Register. Column 2 of the Register will shew the number of the 
File within which the letter is placed. It is ‘explained in Rule 1 
that the Files contained in each Collection will bear a separate 
series of constcutive numbers. we 

9. During the year, the different parts or departments into 
whioh each Register is divided, will he kept in the shape of so 
many pamphlets or sheets of paper, temporarily securedsbetween 
paste-boards. But at the close of the year (each series of num- 
bers having terminated), all the portions of each Register will 


- be bound up together strongly, so that the whole of each Regis- 


ter will form one volume. 


Treatment of fresh letters received, and the replies issued. 


10A. As soon asa letter is received in the office, the date 
of receipt should be marked ont, as well 


Receipt of letters. . : 
eceip$ - a8 the Department and Collection (see Rule 


D below), under which it shall be classed. These'should be 


marked on it in pencil by the kead clerk-himself, as a guide for 


‘the docketer. If the letter falls undew no Collectién which has 


already been formed, the head clerk will have to assign to it a 
s Collection title.” |The letter will then be docketed as in the 
annexed specimen Aof a docket, and entéred in the “ Register 
of Letters Receiyed,” columns 1 to 8 being at once filled in, but 
colunfn Q being left blank till the Collector disposes-of,the letter, 
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any necessary iiy me also be: made in column 7 of Regis- 
ter IL 
* B. If the letfor be the commencement of a new corres- 
pondence, and not ih continuation of an existing File, it will 
form the nucleus of anew File, to which will be assigned the 
next consecutive File number within the Cgllection to which it 
belongs, and also the File “ subject.” An entry of the File 
will then at once be made in the Index Register No. III. 

C., If the letter is in continuation of 4 File which has already 
been formed, the clerk will get out the File to which it belongs, 
‘will assign to the fresh letter the next consecutive serial number 
of the series of letters of that File, and will place the fresh letter 
on the top of the Fik. He* will also get out any other Files 


which are reqtired for-elucidation of the matter. The greatest # 


care should be taken by All.threugh whose hands the: papers pass 
at any stage, not to mix up the letters belonging to different 
Files; each File should always be tied up separately. 


D. The clerk = {hem submit the case so prepared to the Col- 


x lector direct or to head clerk,” 
* Where the Seu does not 


himself open his covers, it should be as the practice of the office may 
made a sfriot rule that no fresh let- be, ° 

' terisonany pretext tobe allowed : : 

to. Tremain Te than 48 Bouss in E. The Collector will either 


the office without being brought to 
hiis notice, If, there fy any alli. draft a reply or pass such order 


culty in finding references, they as may be required. If the 
tak oe ee up er: me Collector Order be written on a separate 
i piece of paper, the piece should 

‘be of a shape uniform with that into which the letters are folded, 
and it should be placed on the top of the File. The clerk should 
be careful to kegp it always with the File and annexed to the 


letter on which the order is passed. ` 


11. When a draft has been written or approved by the 


Collector,the clerk will make'the fair gopy 
Ei a eter for issue, and submit it for signature, after 
which he will— 
I. Enter the issuing “letter in his Register No. II. of letters 
issued, filling in columns 1 to 6. 
II. Docket the draft as in the annexed specimen B, and add 
the Regjster number and the date both to the draft? which 


kd 
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is to remain in the Office File and to tho fair copy which is 
to issue. 

III. Despatch the fair copy. z E 

IV. Write the date of issue on the draft, and place it in its 
proper place at the top of the File. 

V. Fill up colayan 9 (date of reply) in the Register of ein 
Received, opposite the letter to which the out-going letter relates, 
if any. 

VI. Assign to the draft its “serial number,” or consecu- 
tive number in the series of letters within the File. ° 

(a.) If the draft belongs to no previously constituted File, 
but open a new correspondence, it will form the nucleus (i.e, 
No. 1) of a new File, to which tht next consecutive File number ` 


«~ within its Collection should be assigned, and the entry of the 


File should then be made at once. it Index Register No. III, 
under the Collgction to which it belongs. 

(b.) If the draftis in continuation of a previously constituted 
File, it will only be. necessary to assign to it its serial num- 
ber within the File. If the letter be drafted fo that the address, 
number, and date, &c., are uppermost when it is in the File, no 
docket will be necessaty, otherwise the draft should be qocketed 
before it is replaced in the File. 

- VIL The above operations having been completed, the File, 
being no longer required, should be returned to its*proper place 
in the Collection to which it belongs. 

12. Many letters received in, or issuing from, a Collector’s 
office are of very transient interest, or are such that the corres- 
pondence begins and ends with the one letter and its reply. 
The classification of such letters, and the sorting of them into 
Files anA Collections, will not be worth the trouble it would 
entail, nor is it necessary. In each Department should be open- 
ed a “ Miscellaneous Collectiog,” within avhich all such letters. 


may be placed chronologically without yeference to subjects. 


Arrangement of Files and Collections. 
13. The correspondence of one, two or three years (as found 
Current correspond- Convenience) may be’ treated as current 
nee . correspondence and kept in shelveg in the 
clerk’ rogom for ready reference. At the close of epch year, 
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the correspondence of the year whieh passes out of the category 
of current correspondente will be transferred to the record oom 
“as described below.in Rules 18 et seq. 

14. The current correspondence shelves should be divided 
into compartments, of which a convenient number should 
be assigned to each Department into which ¿the correspondence 
of the office is divided, and should be labelled accordingly. 


16. In every File should be kept a list of the letters which 


constitute it, an addition being made to the list as each letter is 
received or issued. 

16. Before the correspondence of any year is transferred 
from the current shelves to the record roofa; every Collection 
will be opened and tbe Files within it examined. Any File of 


which the corvespondence is not completed will be taken out ofp 


the Collection and restered te.the current shelves; the separa~ 
tion of such papers from the Collection of whith, they originally 
formed a part will be final. For the purffose of tracing them 
in future, they will be gccounted for as describid in Rule 18 
below, on the recofd Registers of the year to which they origi- 
nally belonged—say, 1872. The papers of such a pending 
File (hgving been separated at the beginning of 1876 from the 
papers of the year 1872, which are being transferred to the 
record room) will remain on the current shelves until the next 
letter on h8 subject of the File is received or issued. This 
fresh letter (the first on the subject received or issued in 1875) 
will not be numbered and dealt with a3 a continuation of the File 
of 1872 which has already been formed; but it will be treated as 
.the nucleus (or No. 1) of a new File which will bear its conse- 
cutive Féle number within its appropriate Collection of the year 
1875. The papers of the pending File of 1872 will amply be 
placed’ below this fresh letter as “ back papers,” and will be so kept 
-in the proper place on the current shelves under the year 1875. 
17. Every Collection, should be kept in its proper place i in 
the shelves, and every File in its proper place within the Collec- 
tion, except when it is if actual use. Clerks should: be strictly 
prohibited from keeping Files on their deks, except when they 
“are actually in use. As soon as the issuing letter has been 
issued, the File should be returned to its Collection on Liig racks, 


a 
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Arrangement of Old Correspondence. 

18. As mentioned in Rule 13, as séon as possible after the 
close of each year, the correspondence of th8 year which has 
passed out of the category of “current correspondence,” will be 
transferred to the record room as old records. Before this is 
done, every Collection will be opened, the papers examined, and 
the pending Files taken out and restored to the current shelves 
(vide Rule 16). This separation will be final. In the Index 
Register of the year under transfer, against the Collection from 
which the papers have. been so rémoved, it will be carefully 
noted in each case that “the papers of File No. 34 have been 
transferred to Collection No. II of the subsequent year 1875,” 
or as the case may be. Eventually, when the papers are placed 


~on the old record racks, column 4 of Index Register No, III 


will be filled yp. oe . * 

19. The pgnding Files having thus been separated from the 
Collections of the yéar under transfer, the remaining papers of 
the year willbe removed from the cusrent correspondence rack, 
and placed on the old record racks as describéd in the following 
rules :— 

20. All the records deposited as ofa records in one ygar, will 
be kept together on the old record racks. The records of each 
year will be divided into Departments, and the Departments 
sub-divided into Collections, within which the Files will be 
arranged numerically,—z.e.; acgording to the number which they 
bear in Index Register No. IIL At the top of each Collection 
should be placed a list shewing the numbers and subjects of the 
Files of which the Collection, as received from the current 
Department for deposit, consists. The list will shew which of 
the Files have been retained in the current ee under 
the following rule, 

21. Before they are placed ọn the record racks, the Files. 
belonging to each Collection will be tied together inte “ packets,” 
and placed between boards, or strong pasté-board. hen the 
papers of ene Collection are numerois, it will be necessary to 
make them into twò or more “packets”*(each packet being 
secured between boards). Similarly, two or more Collections’ 
can be placed in one packet, if they consist’ of few ‘papers, On 


e 
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the board which is placed at the top of each packet, will be 


written the names of tHe Collections which it contains, thus— 
e e g 


. Year 1872. 


Depariment—General. 
Packet: I. e 
Collections I, Wards; VI, Butwarrahs. 


22. The packets so formed will be arranged by departments 
on the recor racks, and the year shouldebe labelled on the part 
of the rack which is assigned to the records which are deposited 
at its close, 


23. As each bundle is placed on racks; column 4 of the 
Index Register No. ILI will be filled up. 


24, . For Files of the year under transfer which have been” 


restored to the current corréspondence racks, under Rules 13 and 
18 above, column 3 of the Index Register wifl remain blank 
until they are deposited on the old record racks atthe end of the 
next or some futurg yer” 


1874 
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III.—INDEX REGISTER or ENGLISH CORRESPONDENCE. 


Department— General. 
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soy 
Z 325 
Ẹ i ® Bas 57 - 
No. and Title of | -3 5 g REMARKS. 
Collection. ES File Subject. go 78 
% 3 BE GES 
woe 
$ g38 ES 
. e 
1 2 8 4 5 . 
1,— Settlements, 1 @eklement of Jamalpore I. of 1875. 
2 m Jalpore..! IIL. of 1876. 
e es *. 
Space of half a page at least to be left. i 
s a 
TI,—Butwarrab, 1 Butwarrah of Reebpore., Il. of 4875. 
a »  ofKnlampore| II of 1875. 
Gs 3 of new Butwarrah 
e aoe oe ow Ditto. 
_@ 
e Space of half a page at least to be left. 
e . ë 
e 
~Miscellane-| 1 | Miacellansons ..  ..| III of 1875. The Miscellaneous Collection 
maine as a as oxplained jn Rulo 12, wili 
. contain only FdJes in whieh 
š ° e letters on different subjects are 
arranged chrofblogipnlly. 
Space of half a page at least to be left. 
í e 
e 
T¥.— Acquisition 1 For Post Office .. ae] IV. of 1875, 
of Land, ` 
Space of half a page at leaw to be lift, h 
V.~—-Stamps, 1 | Embezzlement of Btamps | VIII. of 1876. ` 
Space of half a page at least to be left. $ 7 ' 
e 
k A 
VI.—Wards. 1 | Estate of Joynarain ..| TIT. of 1885, This File cannot be placed tn 
id the record room nptil the minor 
Joynareln comes of age in 1885, 
and the estate panses from the 
management of the Court of 
' aj Wards, Column 4 will therefore 
° remain blank till the year, 1885. 
. e * 
Q e 








N.B.—In this Register not more than two Collections wil} be opened on each page, go as to lenve 
ample room for entering any number of Files (as they are formed) under the Collection head to which 
each belongs. 

Every correspondence which Begins within the year will be onered at once on this Register 
as soon as itis began; when, on the transfer of the records of-any year to the old record room. & correa- 
pondence is detained among ths current reeords bécanse it is still pending, such correspondence will also 
be entered in the Register for the new year under a new numbor under Role 18. Col: 4 of this 
Register will remain blank til the papers of the Filo are deposited in the old record room. The 


Register wilbe divided into parts corresponding with the departments into which the correspondence 
of the office is clagifed. ` Pees 
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[Specimen of Docket Cover for letters received.) 


1875: 


DEPT. GENERAL, REV.” 


From 


COMMISSIONER 


No. 153. °° . «+ Dated ist October. 
. Enclosures 2. Received @nd ditto. 


COLLECTION III: WARDS. 
Order Issued, N o. 200, dated October 4th. 


meere amasse 





Sm Jor Collector's order if brief, ag 


! “Draft reply that the Minor will reach his . 


majority on lst February 1878.” 


File No. 9, 


"Subject of File, RELEASE OF eaconas 
“ESTATE. 








KJ 


Space Jort abstract of the Teet a as: 


e 4 ENQUIRES when the Jamboonee Estate’ s 
will be released.” f ° 


kd 
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[Specimen of Docket Cover for lettefe issued.] , r 


„vep. XLV. 


1875. 


GENERAL DEPARTMENT. 


. To 


, COMMISSIONER » . 
No. 290 ™ Dated October 4th., 


COLLECTION II, WARDS. 
si eae SANE a 


Reply received, October 10th. 





« 


* 





File No. 8. i 


° Subject of File, RELEASE or JAMBOONEE 
Estate. i i 


Space for abstract of letter, as i i 


Tur Estate will be released when the ` 


Minor regches his majority on 1st Februar 
* 1878. : 


VOL. AVI REVENUE CIRCULARS, 
No. 2. 


o Tuas following mles have been substituted for those contained 


_ in clauseg 3 to 10, Section III, Chapter VII, p. 150 of the Board’s 


Rules. Estimates for 1875-76 should be at once submitted on 
the principles herein laid down— 

3. The following instructions are issued for the preparation 
of estimates in connection with the assignment for local i improve-, 
ments of a portion of the land revenue derived from Government 
estates and temporarily-settled estates, Which is the subject of 
the Board’s Circular, No. 364, dated 17th January 1874 :— 

1st.—Imperial Estimates.—The first thing will be to enter the 
amount of the assignment as a disbursement in the Imperial 
Budget. As the Accountant-General cannot check the amount, 
the Board will supply hin with, the figures each year in detail of? 
districts. : 

2nd.—To enable the Board to do this, E EER must 
submit to the Board, at the same time as they submit the Imperial 
Budget estimates of each district, ie., not later than the 20th of 
August, an estimate of the amount which the assignment will 


"yield in each district dureng theefear. „The estimate must be 


supported by a statement in the annexed Form A, shewing— 
J.—The estimated net revenue from all Government estates 
with number ef estates, i : 
II.—The estimated net revenue from those of the temporarily 


- settled estates belonging to private individuals, out of which an 


assignment may be taken under the orders, i.e., all edtates of this 
class which have been brought under re-settlement since the 
orders mgking the assignment were passed by Government; and 
all which may be dbming under re-settlement in the year to which 
the estimates refer, with the number of estates. 

_ I. —Total of I and II. 

` IV. —Astignment calculated "at 3* per cent. on the amount 
shewn uitder alama 4, ° : 

3rd.—The Board will” certify this total to the Accountant- 
General as the amqunt to be entered inthe Imperial Budget 





* Except i in the Bhootan Déoars, where the calculation will Be made at the Tye of one 
anne for ove rupee which reaches the treasury, or 1-17th bs the net Tere 
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. 

1874 estimates as a disbursement under the head “ Land Revenue.” 
Rev, Cin, ce ‘ Assignment to provincial funds (Lécal) or pzovament of > 
Government. and temporarily-settled estates,” -9 

4th.—Provincial Estimates.—The amount above certified will 
be taken by the Accountant-General as a receipt in the local funds 
portion of the prowincial estimates under the head “ Assignment 
from Imperial Funds for improvement, . of Government and 
temporarily-settled estates.” This will bèa distinct fund, and 
for the disbursement syle of the account, the Board will supply 
the budget figures to the Accountant-General. 

5th.—To enable the Board: to supply these figures, each Com- 
missioner will send up estimates for his division in the annexed 
Forms B or C, each district being enteretl in B or in C according 

sto whether the, road cess. will or will not be levied in it daring 
the year of estimate. These, statements will be due to the Board 
on the same date as the- Provincial Estimates are due to the. 
Accountant-Generaly viz., the 15th of September. The Board 
will check these estimates as to the proportion assigned to each 
of therobjects, and for this purpose the Comnfissioner’ 8 estimates 
must be accompanied by remarks explanatory of any deviation 
from the proportions ‘in whtch the Government have sygcested 
-that the assignment should be applied to different objects. When 

checked, the. estimates will be passed on to the Accountant- 
General for incorporation in the local funds budget tstimate. 

6th.—It will-be seen that both in Statement B and Statement C 
the disbursements from the “Improvement Fund” will be 
estimated under three heads :— 
_ I—Roads (column 12 of Statement B, column 5 of State- 


ment C). ; .. 
II.—Primary education (column , 13 of Statement B, column 6 ° 
of Statement C)._ 
I{I.—Local improvements @column 44 of Statement B; 


column 7 of -Statement C} . 

The fourth head (column 15 of Statement B, and column 8 of © 
Statement C), is merely one for adjustment of any deficit which 
may be standing against the fund from previous years; but this 
column is only prpvided for the correction. of irregulgrities as 
such eXcesg expenditure should never be allowed. 
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Tih. 2 regards the amount assigned to Roads (column 12 of 
Statement B, column 6 of. Statement C), the amount estimated 


-"as a charge against this fund will be taken credit for at once in 


the budget estimate of the “ District Road Fund” of the district, 
as “ Contribution from the fund for improvement of Government 
and temporarily-settled estates,” and arrangements must be made 
between the Accountant-General and the Public Works Depart- 
ment to make sure that this is properly done; the sum so trans- 
ferred will bg disbursed subject to all theerules of that fund as to 
sanction, &c. 

8th.—The amounts entered under-each digtrict as “ Assigned 


‘for primary education,” will .be at the disposal of the Magis- 


trate of the district, and bis’ authority will be sufficient to 
enable -the Adoountant.General to pass the items of disburse-% 
ments. 

9th.—There remains the item “to be exppnied on local im- 
provements” in each district (column 14 of Statement B, column 7 
of Statement C). Theeexfenditure under this head, up to the 
amount provided if the estimate of each district, must be dis- 
bursed, under the sanction of the Commissioner, for works and 
projects costing not more than Rs. 1,000; above that amount the 
Board’s sanction will be necessary, and in these éases it must be 
borne in mind that express sanction to execute the work must 
be obtained. “The mere fact of the cost of the work being 
included in the estimate which the Board has passed will not 
suffice. It will probably be most convenient for the Commis- 
sioner to send up simultaneously with the estimates a letter 
describing the different projects provided for in the estimates, 


_ and asking for the Board’s sanction to the execution of those to 


° . . . . 
which such sanction is required. j 


10th.—These instructions will, it is believed, suffice to enable 


‘the Accountant-General to deat with the expenditure, ‘he 


Commissioners will be responsible that the spirit of the Govern 

ment order is adhered to, which requires that the amount 

assigned from the revenue paid by each estate shall be expended 

so as to benefit that estate. It is not intended that the expen- 

diture shall be actually on the very estate;,for instance, an 

estate may derive great benefit from a road or tank coystfucted, 
3—0 
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or a school established, on a neighbouring estate. These 
remarks apply to all three portions of thé assignment. 


1lth.—Receipt side of the sstimate-—With regard, to the ° 


receipt sidé of the estimate, itis only necessary to observe that 
column 6 of Form B will shew that half of the amount of road 
cess, which, having*been paid by Government as superior holder, 
is recoverable from tenants of Government estates and the holders 
of temporarily-settled estates under the law and the orders of 
Government. This item will always be half the item entered on 
the disbursement side, column 12, as “ road cess payable.” This 
will be sufficiently near for the purposes of an estimate, although 
there will be an error disturbing the exact proportion occasioned 
by demands on account of the Year not being recovered from 
“the tenants within the year, and similar gauses. * 
12th.—As soon as possible after- tle close of each year, the 

Accountant-Genetal, will draw up a memorandum from the 
accounts of the year, shewing. for each district whether, the 
actual charges’against the improvement fund were more or leas 
than the actual receipts, and this surplus ôr deficit must be 
adjusted in the second year folloying. If the Accountant- 
General’s balanced account shews a surplus, the Cellactor will 
take credit for it in column 7 of Form B, or column 3 of Form C, 
us the case may be, in the year for which he is preparing the 
estimates; if a deficit, he will enter it in column 15 of Form B, 
or column 8 of Form C, as the case may be, of the disbursement 
side. 

- 13th.—Under this arrangement it will bè seen that adjustment 
for any given year will.be made in the next year but cne. The 
adjustment for 1874-75, for instance, cannot be made in 1875-76, 
because the estimates of 1875-76 will have been prepared before 
the close of 1874-75, it must therefore be made in the estimates 
fore 1876-77. . . . 
a 14th. —Collectors will’ take care that the amount of road cess, 
which is recovered from tenants in Government estates, and 


from the holders of temporarily-settled estates, of which the road ° 


cess has been paid from this fund, are duly credited to the fund, 
and not directly: to any other head of account, and Commissioners 
shoul check ‘this. 
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A. 


Estimate of the Assignment from Imperial Land Revenue to the 
Fund, for the Improvement of Government and Temporarily- 
settled Estates, for the year 187 -7 4° 


Division —-_—— . 














Estimated net revenue fro; 
those of the temporaril}- 
settled estates belonging 








Estimated net | to private individuals, ont Assignment cal- 
revenue from | of which an assignment | . culated at 3+ 
District | nllGovern-| may be taken under the | TotdlofI| per cent. on 
ment estates, | orders, ås., all estates of | and O. the amount 
with number | this class Which have been shown in 
of estates. brought under re-settle- column 4, 
ments since the orders d 
making the, assi ent . 
were passed by ern- i Bag 
ment, and all which may as 
becoming under re-settle- je 
A ment in the year to which |- 
the estimates refer, with 7 
< ; numer of estates, 
ee one 
se e* 
Py . 
e 
id 
e 
e 
LJ . e e 
e . Š 








e 
+ Where a commission is’ paid on the collection of revenue, the amount on which the 
assignment is calculated will be revenue less commission ; but when revenue is collected 
by Government establishments, the whole revenue paid into Government treasurios is to be 
“the base of assignment, . A J 
+ Except in the Bhootan Dooars, where the calculation will be made at the@ate of one 
anna for evéry rupee which reaches the treasury, or 1-17th of the net reveffue. 


19 


1874 - 
Rev. Cir, 


































































































b 2 SOULA JOU ONY JO YILT I TO “Lmsvory ONJ oqOVIL OTA Gint L10A0 IQ} VUNG OW JO OFCI OT FU ops oq ppa mopemoruo ong oroat “aeoo wejoong om u sdooxgy 4 s 
ee "quomuSpesy jo orig 93 Od OF 8J OpusTA guong OFT! Pied ONASASI [OHA eyg syuoungajfqezso quemar fq 
PÁ poqoorjoo oy onuoacr DOÇ Nq f UosyuIMOD SFA MUAR oq TIE PO]W[NOTWO s] yuemIngperE OF} GOFAL UO yuooUIY oy} ‘onGeAsI Jo TOT}OeTOO OQ} 20 pred s] uopguwoo Y OAL g 
mgp — A i 
O E bd e 
B, Š i 
e - a E 
. PIE Sennen el Oe ee | mE a 
e 3 91 $1 wt | ot | BE 1 Ol 6 8 
A e 
on : 
E ; ; TETE Zl ears? JEJE 3 7 nyg 
‘suoume409 Jo apro oy iapun ‘wat oyy >98 azry EE q = eguo SBESE g > 
a Supp jo oSmuvape uage; oq uwo enue E Eee 3 E Asso 8 HIE SE E ge E FER SRE ES i g a 
X r podu jo mmo “ques Id g jo pou Kl yeee A 3 a gag gsl3/ 3 4 E s HE Eg E lee f Ẹ 
Eo Spm ep yorga up somso osom 105 kao 3 Bees zR FEE Rees ho TEA) 8 Z Sope ER oag ae lo 
onoo o} mjam O—TT ‘OI “G swaunIaD | œ |” P : 3 paseo | Pa ei See) g| Tr 2s | Soeees | ES o8 
me ‘aga owupss | zt] DoE 312 42325 88 f £ gio i Fees TEE BEIGT 
È OT} qopa 0} Fey} oTozaq Bot puoogs ay} 105 3 3R | & Be of a AB BoE pagsa Bee oie sy 
Emo oar poge wono mso | * | PESETA E |era] See) El elses e] siggi petag | 2? | 32 
-jumunoooy om íq porddns oq ty ‘oq E REN 32 FRIE E >| 2898 | ERTE E ap B 
Kem eseo oy) me ‘sumnjao osony Jo Iyo “oF & a E g e E 2 "EE g85 |” S/E 25 
20 auo 1o} seunky OJL—'QI PUV L SUUNI RLS Brees . Fgë El” © E "Eg SEB 312 rg 
4 “ajavsed oa jt PUY ‘OL 'G pè i| (ESSEE gfra| Ele] beis|eksad| siege (a? HR 
< gummnyoo up parano syunowt of} yopa uo 3 z g ggr EE b |7| gees Reso od 
DH some aqy Jo topo puu syusuo) On} woaz a” 8.45 4 3 R A pS 283 9 g 
a renee | Hep] Ea H? l | lene Halli E 
Het ` . 
E E RET Pu ETT g re 
K 
a eet ce aie ec Eeg]! E ; 
PULSTATS} Sse otf} JO JUMOUTS 0} 19JU A E MUNIO) t g5 i ed "AWENA seo PHOY so yunou [OT g 2 
. a ha a d = = = ira 
- “‘siNaNaetogsa "SIJIAOAU 
—— en x 
. i uosiarg > . : 


*P21A3] 81 ssaQ POOH IUI yorya us SJINLINIT UL“ L81 ° 


„ADaR oy} sof s910IS papgos-Âpaosodwa g, pun jusumussaog) fo puawaaosdwur ay} sof pung oy fo ours 
d P € ğ . 


oe 


e Clee 


20 
1874 
Ray, 
e 
aad 


21 


REVENUE CIRCULARS. ~ 


“VOL. XIV] | 


1874 
Bev. CIR 


® l i ‘ oF ONUA JOT 

8Y} JO MIZI-T 10 ‘Amevar OJ sarpover YONA sodnz ÁIJA9 Loy VUUB ONO Jo OFBI OT} JU PUUE OQ MMEA TOMB MITo OYJ MPYA FIBO UYjoohg on} ur deoxy $ 
‘quemudises Jo esvq oq} eq 0} SI SaLINavar] JUIMUIJAOL) 0JUL prad INUIAA AOYAMA O47 “BUOY SI[Quyse JUGUTUIOAOLY Án p110 St ONMOAGI TOYA 

guq fuorssrUMI00 see] ENUAAST aq [[LA POzU[NO[WO S: JUOMOTisee OY} YOYA UO JUDOUIB ON} ‘onUaADT Jo UONO[OI FF} UO pred SI UOISEPMUWO BODY » 








































































oe 
e e 
i, e 
Wo” i 
š ° ® - eae |F e 
e 
6 8 PE E 9 ja] > 8o g ° T 
e A 
Lal e e w 
‘ATOTAI OTUSO OT YOTTA OF FETI PXOJOQ ESE MEE E Le 5E J we BESEEE 
zeef puooəs vty 107 syunooos ony pogen fpe suq z Bor F y 5 3 SPERRE 
oy TFB qorouepquegumooy ey £q porddris | % $ fot: gee |g 5, od q gE 8 
oq [LA ‘oq Aux oso ‘ony se ‘suurnyoo eset] JO ge BB SS B Be aS £ El Bop 
e 22490 10 OUO 107 MIP OY L—g PUV g send cal BES ied a H = z]: 8 Bu cae 
eq Laur quouruSieve oq} yOTyAt wary S978489 ; i HHI Ba, se A g. Beene 
Smi. go onunaoz jou oy} uo ‘queo zed g qe quou | 2 E Sg L IER =H F 
-u3#se oyy Jo pnour oyy 14u ——'g ungaa } “a EB Eme os Be H, ; Pee RE 
' ` ct rb ‘ me 
x š BINANASEO TSI | ° “SLATMLODY 
x toi i . i i a 
i 7 uos pT Š ` n 
. i *P3103] JOU 83 8890 pooY IY} Yorym ur SINAN un * 7 7 . 
æ © BI svah əy} aof “somsa p?12128-Ápuvsodwus y, pun yusuusaaoyy fo qusmaaosduy 3y} sof pung 3y} fo anus 


Fe 


+ 
BENGAL LAW REPORTS. [VOL XIV. 
.. J 
No. 3. 


THE Member in charge desires to call the attention of all 
Revenue officers to certain correspondence which has lately” 
passed between Government and the Board, explanatory of the 
intentions of Government as expressed in para, 11, and in 

Vide Board's Olr- Clauses 5 and 6, para. 14 of the Govern- 
cular Order No. 486, ment Order No. 3156, dated 21st August 
dated 81st August 1871. 1871. . 

2. In æ recent letter the Member in charge referred to 
Government for instructions regarding the nature and extent of 
the proprietary right which the above order was intended to 


` confer upon settlement-holders and purchasers of Government 


estates. ‘With regard to settlement-holders, it was pointed out 
‘by the Board that whereas the original orders had declared that 
the persons with avhom the sottlemént might be made would be 
proprietors, ang’ would be entitled to have future. settlements 
made with them, the subsequent orders of Government No. 1840, 
dated 22nd July 1873, ruled that sitch  settlement-holders 
were to be looked upon only as having been admitted to a quasi- 
proprietary right of ogcuparfay, and hat their rights would be 
limited to the first option of accepting a re-settlemenf at such 
rates of assessment as might be fixed upon by the revenue 
authorities. It was represented that these orders left it uncertain 
whether the rights of the settlement-holders were transferable 
by sale, whether leases could be cancelled for default, and 
whether the provisions of the sale law (Act XI of 1859) were . 
applicable to the tenures in question. With regard to,Govern- 
ment estates sold with a reservation of the right to revise the 
jumma at the end of the term of settlement, it was asked - 
whether the purchasers of such estates were to be considered as 
enjoying full proprietary rights, pr whether they were merely 
entttled to take the re-settlemenf’ at the revised jumma, if they” 
chose to do so. ` . 

3. ‘In reply, the Government have issued instructions 
-which define precisely the rights of both settlement-holders 
and purchasers. With regard to settlement-holders, who 
will ordinarily be village headmen or ryots, it is *explain- 
ed that they are’ not'to be considered as “ proprietors” 


ld 
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of cost in the sense cn which those words are used in 
Section 1, Act VII (8.0.) of 1868, It is to be clearly’ un- 
*derstood that it ® not the desire or intention of Government 
to surrender its proprietary right. For this purpose it is 
desirable that such expressions as “ proprietor” and “ malik” 
should be excluded from leases of Government estates which 
may be granted in future. On the other hand, it is not desired 
to reduce the settlement-holders to the position of mere farmers. 
They will be entitled “ malgoozars,” Which appears a suitable 
word of intermediate meaning, expressing an interest higher 
than that of a farmer, but less absolute than that of a proprietor. 

. 4, The estates are to be settled with thest “malgoozars for a 
fairly long term of years, such as is provided by para, 5 of the 
Government Order No. 3156 of the 21st August 1871. Thg 
form of lease is given inthe Form. A annexed, and this form 
should be adopted in all future settlements ofthis kind. It will 
be observed that by the conditions of this tease, the settlement 
rights are made heritable, but not otherwise trawsferable in the 
event of the interest of the settlement-holder being transferred 
by sale in execution of decree, or by other order of the Civil 
Court; „the Collector is erhpowered to ammul the settlement and 
to re-enter on direct possession; the lease may also be cancelled 
in default of payment of the Government demand, and all 
processes aplicable to farmers under Act VII (x.c.) of 1868, 
ure made applicable to the lessees. On the expiry of the term 


- of the settlement, the former lessee or his heir will have, as of 


‘right, the option of accepting the new settlement; subject to 
such revised jumma as may then be imposed, but in the event of 


his refusing to accept it, his interest in the estate will cease 


altogether. ‘ 

5. With regard to Government estates which may be sold 
subject to a revision of the Jummia at the end of the term of 
settlement, the Government have explained that the purchasers 
of such estates are to be considered.as proprietors in the ordinary 
acceptation of the words and that the entire proprietary right 
of Government wil? be transferred to them, subject only to the 
reservation of the right to revise the jumma. at the conclusion 
of the term of. settlément, and thereafter, on the exp ation of 
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all future settlements, The estates will consequently be liable 


to alienate them at their pleasure, and if on résettlement they, è 
their heirs or assigns should refuse to engage, they “will be 
entitled to receive malikana, 

6. It is desirable that these conditions should be embodied 
in the certificate of sale, and a Form B is accordingly annexed, 
which should be adopted in all future sales, a certificate in this 
form being given to the purchaser on the completion, of the sale 
and payment of the purchase-money, the name of the purchaser 


. being simultaneously entered in the general register of estates. 


7. The following alterations should be made in Section 2, 
Chapter VII of the Board’s Rulee:— ° 
a ist. Clause 10, page 148. Expunge the words “ (which 
appears in an appendix to the Gazette, specially appropriated 
to the purpose). * 

2nd. After the word “ Government” in the “ advertisement 
of sale” enter “as specified in the conditions of sale below.” 

3rd. For the note below the “ advertiserfent, of sale,” sub- 
stitute—“ The purchasers will be Suniee: to the following 
conditions of sale.” ` * . ar 

(Here embody the conditions of sale mentioned in clause 12.) 

4th. Clause 12, For the words “ notified at the head of the 
appendix above referred to,” substitute “ to be embodied in the 
advertisement of sale.” 


5th. For the first’ condition of sale substitute—* The pur-- . 


chaser of this estate will be considered as the proprietor of the- 
estate, and the entire proprietary right of Government’ in such | 
estate will be transferred to, him, the only right reserved by 
Government being the right of revising the jumma at the 
coùclusion of the term of the present settlement, and on the 
expiration of all future eettlemgnts. If on re-setttement, he . 
should refuse to engage, he will be entjtled to malikana. The 
estate will be sold subject up to the year to the Government 
revenue against it to the highest bidder above the upset price.” 

6th. Expunge the Sth condition on page 149, 

7th, Clause 16. In. the notification of sale after the words 
s rightsæaud interests of Government in the’ estate of 7 


ed to Board’s Circular No 3 of December 1874.” 
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jae ale words * exer ‘the tight of revising the jumma 
hereafter.” : 

* 8th. Clause 18. Strike out the words “in the terms of the 
advertisement,” and substitute for them “in the Form B annex- 


i A. 
e ` e 
Le , resident, ryot; under-tenant or village- 
headman, as the case may be, of Govergment Estate 


in the district of °° 
execute this engagemerft. I t#ke the Malgoozari settlement of 


the said Government estate, measuring beegahs Ps 
equal to acres `. * „for ¢he term of years, 

` from the year to the year Pagal at a net 
annual jumma of Rupées are : 


2. The nights conveyed to me under this engagement are 
those of malgoozar as hereinafter defined; and I bind myself to 
respect the recorded rights possesseg. by the ryots, under-tenants, 
village-heaflmen, as the case may bê, in the said estate. 

3: I will collect the rents from the ryots, under-tenants; 
as the case may be, and pay the Government revenue, kist by 


_ kist, according to the instalments noted at the foot of this engage- 


ment; and I will raise no objection in the score of drought and 


“inundation or any other providential visitation; nor will such 


objection be allowed. But the rents, if any, which I may be 
able to collect from waste lands in the estate will be mine until 
the expiry of thiselease. 

4, If.in any year during the currency of this engagement 
I default in the payment of the Government demand, this 
“lease may be cancelled, and E may be ejected at the wil] of 
the Collector; and all processes applicable to farmers under 
Act VII (B.0.) of 1868 shall be applicable to me. 

5. Iwill file without objection during „the currency of my 
lease, any .papers which the Collector may require from me. 
If I do aot, the Collector will have power to pkan action against 


me according to law. , es 
“4—C ° 


Bry, Cre. 
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i874 ___ 6. Iwill not be able to transfer by private or public sale 
Rev. Cm. or mortgage, the settlement rights conVeyed to me under this 4 
lease, nor*will I be able to sublet the estate. ° ° 


7. I will nob sell or cut any trees on the estate "whether 
\ bearing fruit or not, and if through my fault any, damage is 
done to the estate, & will hold myself responsible for it. 

8. On the expiry of the term of the settlement I shall have, 
as of right, the option of accepting the new settlement, subject 
to such revised jummg as may then be imposed; but failing 
this acceptance, my right and interest as lessee will entirely 

- cease, and the Collector will be at liberty to make with others 
any fresh arrangement that may appear advisable. 

-9, The Collector will'have power to annul my lease and 
eto re-enter on direct possession of the estate at once in the 
event of the rights conveyed>to me under this engagement 
being E by sale in execution of decree or other order 
of the Civil Court. i 

10. If I infringe any of the foregojng conditions, my lease 
will be liable to cancelment, and I to ejectmént, at the will of 
the Collector without the intervention of any Court of law, 

11. In the event’ of my dying “during the continuance of 
‘the term of this engagement, the lease shall not lapse, but shall 
devolve upon my heir. for the remaining period of the original 
engagement. 


SOHEDULE or KISTE. 
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The proprietasy right of Government, except thg right of 
revising’ the jumma hereafter, in estate . 
No. on the revenue,roll of the district of 
consisting of an approximate area of beegahg, 
equal to acres and bearing a net annual revenue 
of Rupees has been sold to 
son of , - resident of 
for.the sum $f Rupees _ 

2. The existing jumma of Bures 
to the year ` The Government wilt have the right of 
revising the jamma sith conglusion of the term of the present 
settlement, ang it reserves a similar right to be exercised from 
time to time on the expiration pf all future settlements, i 

3. The purchaser possesses the advantages and is consequent- 
ly under the obligations of the ordinary dandford. He is at 
liberty to-alienate his property at pleasure, and įf on re-settle- 
ment he shduld refpse to engage, he will be entitled to malikana. 
The estate wilt be liable to sale for arrears of revenuo. 


4. This sale is subject to exiting leases and tò the rights 


conferred by the settlement proceedings and by, the laws in force, 
and the purchaser is bound to respect the rights of resident 
cultivators who have signed the schedule of assessment prepared 
by the revenue authorities. 

5. The purchaser will perform the duties of putwari as 
required by law. ` (Note—This will be added only where auch an 
arrangement is made, otherwise it will be omitted.) 

6. Thjs sale is subject to the approval by the higher authori- 
ties of the characfer of the purchaser. 





_6é 
_ No. 4. 
' THE “upper portion of the form of statement prescribed i in the 
Board’s Circular ‘No. 1 of May 1874 is cancelled, the second 
portion only should-be used in future in applications for increase 
of establishments. The necessary-correction ghould be made in 
clause 3, Chapter Vi, Section 10, page 127, Board’s Rus. 


has been fixed up ` 
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No. 6. i 
` Tar following Resolution of the Government of India, on the 
subject of the cangellation.of Court Fee Labels, is circulated in 
supersession of Circular Order No. 13 for November 1872 :— 


No. 6307, dated Fort William, the 29th October, 1874. 


_ Resolution by the Government of India, Financial “Department. 
. Read again—: 


Financial Order Ne. sae, dated 30th November 1870, suggesting 
that it would be expedient to instyuct the Courts to cause the stamp 
labels affifed to copies, certificates, and other documents issued by 
“hem, and liable to n fee under “ the Court Fees Act, 1870” (Act 
No. VIL of 10) 19 be cancelled at the ‘time they are affixed. 

Read— . 

A letter from the Government of Bombay, No. 4194—179R, dated 7th 
August 1874, ‘Stating that the coarse siggested i in the above order is 
apparently at variance with the provisions of the lay: as ab preset 
enncted. bz 

RESOLUTIOÑ.—On ‘a veperusal: of the Court “Foes Act, 
1870, the Governor-General in Council observes that the Act 
contains clear provisions as to cancellation, which should be 


` followed. : 


2. Under section 30, the stamp can only be cancelled by the 
Court or office receiving the document to which the stamp has 
been affixed. Such cancellation can be effected, in one way 
only,—namely, by punching out the figure-head, and this cannot 


- be done twice. Consequently, the only timg a'stanf can be 


cancelled is when the document to which it is aanlag is filed 
or acted upon. 

3. His Excellency in Councileis accordingly pleased to decide’ 
that the cancellation of the stamps affixed to “trie copies” of 
papers issued by a Court should be effected by the Court receiv- 
ing such documents; officers when attesting “true copies” 
should, however, draw their pen across the stamp. 

2. Divisional and District Officers are requested ta see that 
the abeve orders of Government are invariably carried out. 


VOL X#V. REYENUB CIRCULARS. 
é l ° 


a 


No. 6: 


Tus following, Resolution of the Government of India in i the 
* Financial Department, No. 6592, dated 16th November 1874, is 
‘published for the information and guidance of all Officers in the 
Revenue Department. i 
Read again— ' 

Financial Circular No. 8767, dated 28rd October 1878, regarding the 
prevention of frauds in the Siamp Department, ruling that when the 
Sollector of adistrict sanctions a refund or renewal of a stamp paper, 
he shall then and there record his reasons for granting such refund or 
renewal, shall punch or mark the stamped paper in such a way that it 
cu never be presented again, and shall then forward it for destruction 
to the Commissioner or Shperintefident of Stamps. 
Read— ° . , m 

A letter from the Chief Commissioner of Ondh, No. 2860, dated 
20th August 1874, enquiring whether stamps that agp returned and on 
which refund is allowed, not because they are soiled, but because they 
are not wanted, . are nevertheless to be treated as spdilt stamps and 
- destroyed instead of being resold. 


RESOLUTION.—The Governor-General in Council observes 
that stamps sold to the public, when returned, will be generally 
more or less soiled or disfigured, and should not be re-issued. 


If a refund of the value of any such stamp is granted, the Col-. 


lector should follow the course laid down in Financial. Circular 
No. 3767, dated 23rd October 1873. Those stamps, however, 
which are taken back from a stamp vendor or his heirs, may be 
pocedi in store and re-issued. 





Hox’sLn V. H. Sonarcon, C.S.1. 


: Erratum. 
For “tlo 9,” in line 4 of Circular Order No. 9 of November 1874, read. 
ef M4 to 10." hi 
e b ‘eee 
s- No. 7. 


Szevgrat District Officers have recently submitted Return 
No. XVI without completely filling up column 16, Table. The 
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omission is’ apparently due to a misconception of the orders 
conveyed in the Board’s Circular Ordet No. 6 of November 
1872, which referred solely to column 18 of the Retur., ° 
In future, it must be distinotly understood; that all estates 
exempted from sale must’ be accounted for in column 16 of 
Return No. XVI? and that column 18 should shew only arrears 
that may remain unpaid after an estate is exempted from sale. 
Arrears remaining unpaid on the last day of payment, but paid 
before exemption, shoudd not, however, be entered ip column 18. 


No.8, 


Ir has been brought to the notice of the Board that in many 
instances Collectors, instead of speeparing briefs of Wards’ cases 
which come ug În appeal before the High Court, merely refer 
the Legal Remembr&ncer to the records of the case previously 
submitted. Fhe Member in charge requests the attention of 
all District Officers, in whose districts there are Wards’ estates, 
to the necessity of preparing § such briefs in future. Their local 
knowledge ought to erable Gôllectorg to do this better and more 
easily than it can be done in the Office of the Legal Remem- 
brancer, or in that of the Senior Government Pleader. 





A. Money, Esg., C.B. 


ee 
° ‘ 


No. 9. = 

‘THE following is added as-clause 23, Section Ix, K hapte II, 

‘page 30 of the Board’s Rules-—— 

23. Excise Darogahs should emit daily their còllections of. 
‘excise revenue to the Sudder or Sub-divisional Treasuries, 
provided they are at the Sudder Station of a District or the head- 
quarters, of a Sub- division, or not more than two miles from 
either ; but when the “Treasuries are situated at greater distances, 
the remittances: ghould be made every second or third day 
according to the distance. 


+ e 
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2. Aaa the following to clause 10, Section XIV, Chapter V, Ba 
page 74 of the Board’s Rules— M 5 Rev. Cin. 
e «The quantity” of opium to be kept in the custody of a 
Darogah “should be fixed in each case by the Commissioner.” 


No. 10. 


Ar the end of para. 13 of the Instructions for the adminis- 


tration of the Land Acquisition Act, = of 1870, add the 
following :—* 


The Ameon’s plan or map should be prepared on paper of 
the same quality as ‘that used by the Survey- Department for 
village maps, and when the map or plan_has been finally a 
approved of by the Collector under the provisions of ‘clause 15 
of these Instructions, a dyplicate authenticated copy should be 
forwarded to the Board of Revenue for rgcord, prepared on 7 
tracing cloth.” e 
'2. The following addition is also made to para. 1 of the 
Special Insfructiong to*be observed when landi is required for a 
railway, road, tanal, &c. :— 

s The rule laid down im para. 43 of the general Instructions 
regarding ‘the description of paper on which Ameen’s plans 
should be prepared, and the submission of a duplicate copy to 
the Board o$ Revenue, will also apply here.” 
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Hoxn’sLE V. H. ScmaLom, O.S.I. 
LAOT s 
. _ No. 1. 


Tue following is added to Clause 1, Section VI, Chapter XVIII 
of the Board’s Rules :— ý 

“Each Commissioner, should also give a T A shewing 
“the names of the officers whe held the office of Commissioner of 
“the division during the year, and the dates on which each 
“ received and made over charge of it, respectively.” 

After the, words “ (vide Circular Order No. 5 of October 1873)” 
in clause 3 of the game section should be added “a further head, 
“ aiz., that of nominal ‘ remissions, ehas been added by Circular 
“No. 3 of Hebruary 1874, ‘and should alsó be noticed.” 


ern o No. 2. ` 
THE revised rules for the supply of copies of, and information 


respecting, papers and documents in Collectors’ offices, having - 


been approved by Government, are published below for the 
information and guidance of all officers concerned. These rules 
- should be introduced at once. They have been substituted for those 
contained .in Section VI, Chapter XIII, pp. 210—~21'1 of the 
Board’s Rules. Register No. $2 (pp. 216 and 224 of the Board’s 
*Rules) is hereby eancélled.: d i 

2. Copies of the new fules in the vernacular will be apis 
tò District Officers in,dug coùrse. ` 

3. Instructions wjll issue to the Superintendent of Stationery 
to print off. Forms A to H of the new rules and to keep a quan- 
tity in store to meet the requirements of local efficers, who should: 
indent for their supplies in the usual manner. , ° 
e i 5—0 


‘ 
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.the time &xed. The upper portion will be passed on to the 
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Section VI—Rules for the supply of copies of, and informa- 
tion respecting, papers and documents in Collecgors’ offices. 

l. APPLICATIONS are to be received from the public fer— 

(1.)—Information respecting the contents of papers and docu- 

ments in the Collector’s office, ‘whether such informa- 
tion be or be not required for the purpose of correctly 
describing such documents in applications for copies of 
the same. 

(Il.)—Unstamped cofies of papers and documents, of which 

copies may by law be given on unstamped paper. 

(I11.)—Stamped eopies of papers and documents, 

2. All applications of the first two classes are to be made at 
a place arf to the officer designated by the Collector for that 
Purpose, and between the hours, of 10-and 12, “except where 
eutcherry is held,in the morning, ‘when the hours should be 
between 7 and PAM The officer to be so designated shall be 
either the sheristadar or‘some other paid ministerial officer 
belonging either to the English office’or to the munshi-daftar of 
the Collector’s Court. . 

8. All applicants for copias (whether stamped or unstamped) 
must supply paper at their own cost forthe copies requntd. 

4. Applications for information (except applications on the 
part of recorded proprietors of estates on the revgnue roll for 
information regarding the state of their accounts, ‘which are 
exempted from the operation of the rules), shall be on a printed 
Form (A) in duplicate, to be obtained from the Nazir at the cost 
of one pice per sheet. The applicant is to present it with the 
duplicate spaces reserved for the date, his name and residence, 
the particulars of the information required, and the searching g fee 

tendered. by him, filled up. The officer receiving such application 
is to enter in duplicate in the Ist cglumn the consecutive number, 


and’ in the 7th column his sigħature. He will also enter in’ 


duplicate, in the 6th’column, the date snd hour if necessary (see 
Rules 6 and 9 below), by which the ififormation is to be furnished. 
The upper’ and lower portions of the form, with columns 1 to 7 
thus filled up, will then be separated. The l8wer portion will be 
made over to the applicant with a direction to return with it at 


v 
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amlah to whose department it pertains, who will note in the 8th 
column the date, and, fn cases where the extra fee has beens paid, 
the hour of recefpt, and after entering in the column for remarks 
the necessary information, return it to the receiving officer before 
the time prescribed. On the applicants re-appearance, this 
upper portion bearing the information will be made over to him, 


and the lower portion, bearing his dated receipt in the column , 


for remarks, will be taken from him and recorded in the office. 
These forms will be filed, in the order of their admission, in a 
separate series for each month. . 

*s. The ordinary searching fee shall be uniformly four annas 
for all cases, and whet this fee is paid, the tinie to be fixed for 
supplying the informdtion required shall not, without the special 
orders of thesCollector in each case, be later than the hours 12 to 
1 P.M. of the third open day after the presentation of the appfi- 
cation, the day of presentation being excluded. The extra 
searching fee shall be an additional 8 hnas, by payment of 
which the applicant shall,be entitled to receive the information 
applied for by 3e. aM. on the same day on which his application 
is presented. 

6. The receiving officer shall Sar inva register in Form C all 


. fees received by him under the above rule, and shall pay the 


e 


amount daily into the treasury with a chalan (Form H) counter- 
signed by the Collector, or, in his absence, by the officer in charge 
of the Collector’s current duties. 

7. If in any case the information applied for (under the latter 
clause of Rule 5) cannot be supplied by the‘ hour fixed for sup- 
plying it, the-extra searching fee deposited by the applicant shall 
be refunđed to him by an order on the treasury signed by the 
Collector. A receipt for each amount so refunded shall be taken 
from the payee in the column for remarks in the form to be filed 
by him under the last cléuge of Rule 4. In such cases the 
Collector shull cause the requisite information. to be supplied to 
the applicant free of the extra charge. Provided that in any 
particular case, on “sufficient cause shewn, the Collector may 
permit a definite postponement of the time fixed for furnishing 
the information required, signing the order for such postponement 


in- ‘column 6 of Form A. s 


\ 7 
d 


35 


1875 


“Rev. Cir 


c 


36 


1875 


r 


BENGAL LAW REPORTS. (YO. XIV. 


: 6 
8. Applications for unstamped papers and documents shall be 


Rev, Cr in Fotm B, which will be obtainable i in loése sheets, in the same 


way and at the same cost as Form A. Every*such application 
shall be numbered consecutively as received, and the body or 
main portion of the form shall be passed on to the amlah con- 
cerned ; the first seven columns having been filled up by the 


applicant, and the 8th, 9th, 10th, and lith by the receiving 


officer, by whom also a note corresponding to the entry in column 9 
shall be invariably made on the counterfoil, which is to be 
returned to the applicant, The copy will be returned to the 
receiving officer by the time fixed with the body of Form “B 
attached to it, afd’ he will make over the copy to the original 
applicant on his appearance with the counferfoil, and his payment 
of the copying fees, as provided in Rule 12 below, taking his 


receipt for the same in the last columy of the Form, in which the 


date of such recejps will also be noted. 

9. The provisions df Rules 5 and 6 shall be applicable, mutatis 
mutandis, to the payment and credit af the searching fees to be 
charged for unstamped copies (the entries being made in Regis- 
ter D), and to the times within which the copies are to be delivered 
and to the consequence of nor’delivery ; ; provided that the extra 
fee for delivery of a copy by 3 P.m. of the day on which the appli- 
cation is made shall be 1 rupee instead of 8 annas; provided 
also that in any case in which the applicant shall shew, by the 


` production of a duplicate form which has been made over to him 


under the last clause of Rule 4, that he has already paid a fee 
for information connected with the same document, a copy of 
which he desires to obtain, the amount of such fee shall be 
deducted from any fee chargeable under this rule, the deduction 
being explained in the column for remarks in the Register. 
Should the applicant be unable to fill up columns 3 and 4 of the 
Form, he must, in the first instancg, Submit an aepiseHon for the 
necessary information in Form A. . 

io. A separate application must, be made for copies of all 
papers, or for information required, in* connection with each 
separate cause or matter, eg., if copies atg required of four 
separate papers in one record or nuthee, only one application is 
necessarg. When copies of, or information relating to, papers 


e 
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connected with different matters or causes are wanted, as many 
applications are necessaty as the matters or causes to which ‘they 


* relate. 


© 
e 


11. Copying fees are to be levied at the rate of 2 annas for 


every hundred vernacular words, and 3 annas for every hundred 
English words, four figures counting as one wérd. 


12. With every application for an unstamped copy, the appli- 


cant shall deposit, as security for tho ultimate payment of the 
copying fees, 8 annas if the application he for a copy of a verna- 
cular dobinrenb, and 1 rupee if it be for a copy of an English docu- 
mént, except in some-districts where a relaxation of the rule is 
permitted in cases “where it is known the fees’ will not exceed a 
few annas. The amount paid ander this rule will in gach case 
be entered by the receiving officer in column 7 of Register D} 
and the total daily receipts included in a remittance to ths 
treasury separately entered in the daily Chalah H, prescribed by 
Rule 6. On each copy, when completed, thè amount char geable 


shall be noted as follows =- ° 
« Number of words (English or vernacular) in the copy is — 
' uss Rs. As, P. 
åte annas per 160 words*... ~ 
Deduct deposit i“ 
Balance due to (or from) applicant 
(Sd) AB, 
Copyist.” 


18. On applying at the end of the period specified in the 


counterfotl, as pregcribed in Rule 8, the applicant shall be required, 
to pay the balance of the copying fees, or if there be e balance 


. in his favor, it shall be repaid to him by 
* The form, of the order 


~ ‘should be the same as thé 82 Ordpr* on the treasury under, the 


usual deposit-refund form : > 
bas cece ac signature of the Collector. The settle- 


mert of this account shall be attested, 


both on the back of the copy and in the last column of the Form B, 
with the signature’ of the applicant for the copy. The forms 
shall be, recorded in the office, filed in the order of their admission 
ina separato series. “The balance of copying fees paideby the 


d 
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1875 applicant, or the refund made to him, as.the case may be. shall 
“Rev. Cin.” be ehtered in the appropriate column inf the Register. Should ° 
any applicant delay for more than a week after the perjod fixed ® y 
' for delivery of the copy to apply for the same, the fees. paid by 
him and his deposit shall be forfeited. Al such orders of for- 
feiture shall be noted by the receiving officer in the column for 
* remarks in the Register, and shall be brought to the Collector for 
signature on the day of forfeit. But nothing in this rale shall 
deprive the copyists of the remuneration due to, them (wide 
Rule 17). i 
l4. In any case in which the copy required shall not have 
been prepared bythe time of the re-appearance of the applicant 
with the counterfoil form, such ‘ime not being earlier than the 
period fixed for the delivery of the copy, the whole of the search- 
ing and copying fees paid by the #pplicant shall be refunded to 
him by an ordgr*on the treasury signed by the Collector. In 
such cases the Collecfor shall cause the copy: to be delivered to 
the applicant “free of charge. Provided „that whengver it shall 
appear that the delay has been owing to the negligence of the 
officer whose business it was to search for the document, and not 
to that of the copyist, the Cotfector shall direct the refuns of the 
` searching fee only, fixing a fresh definite period for the delivery 
of the copy. Provided also that, in any particular case, on 
sufficient cause shewn, the Collector may permit’a defnite post- 
ponement of the time for delivery without refund of searching or 
copying fee. All postponements under this rule shall be granted 
by an order signed by the Collector in column 9 of Form B. * 
15. Applications for stamped copies must be made by petition 
E Scar to the Collector in Form B, with a stamp 
; when tho aplication ie for affixed to it of the value of one anna.* 
a copy whioh the party ap- The form will then be made over to the 
plying is legally entitled to . pat 
receive, no stamp shall be officer anpdinted to receive applications, » 
required, and the applica- i are í 
fign may be made either the applicant being directed to attend 
bet or on unstamped during the prescribed hours on the next 
open day to deposit his fees. The pro- 
visions of Rules 8 to 14 shall apply to the subsequent treatment 
of the applications, the necessary particulars being ‘entered in 
Registes E. The following additional rule will also be observed. 


t 
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` 16. : Before delivery of the copy the requisite, adhesive stamp 
„or stamps ‘shall be affixed to it, and paid for by the applicant, 
* under the rules i in force for the payment of court fees, 

17. All receipts and refunds of searching fees under these 
rules ‘shall be credited and debited respectively in the treasury 
accounts to Government. All receipts an@ refunds of copying 
fees shall be credited and debited respectively to a separate local 
fund, to be called the “ Copying Fees’ Fund,” and the balance of 
this fund qn the last day of each mgnth shall be paid by the 
Collector to the copyists by whom the copies have been prepared, 
the amount due to, each individual being ascertained from the 
Registers. The Collector should take. special care to see that 
these payments are promptly and regularly made. =, 

18., CopieS of public documents which may be used as evj- 
denen: even against the GoVefnment, are never to be withheld 
from applicants; but copies, whether authchticated or not, of 
written arguments, discussions, or opinions of public officers 
written praviously to a devision, as they can be nb legal evidence, 
are not to be giveh. Copies of correspondence on the subject of 
suits pending in the Courts of justiçe are not to be granted with- 
out the petmission of the “Board of Revehue. 

19. The ministerial officer in charge of the department in 
which the document of which a copy is applied for is found at 
the time ðf such application, shall be held personally responsible 
for the observance of the above rule. In every case in which 
there shall be any doubt as.to the propriety of giving the copy, 
such officer shall take the Collector's order on the subject ‘before 
the document is made over to the copyist. Whenever a copy is 
refused, any depagit of copying fees which may have been made 
by the applicant shall be refunded to him. Searching fees shall 
not be réfunded under such circumstancés. 


20. No copy shell be authenticated without the production ` 


before the, authenticating officer of the Collectors order upon the 
original petition applying for the copy. 

21, The Collector is ‘to license as many, copyists ds can supply 
all applicants witk copies within the periods specified by these 
rules, and no one but a licensed copyist must be employed in the 
preparagion of copies. But when the copies ; applied foy are few 


e 
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„or not sufficient to induce an outsider to take a license for the 


work, and the work generally is light, tlfe Collector may employ 
an officer of the fixed establishment to do the copyipg work® 
without detriment to his other duties. 
22. For copies of the surveyor’s village plans, supplied on the 
* By sheet is not to” requisition of private parties, the ordinary 
decries paies rate is to be 1 rupee per sheet;* but should 


the plans, but the sheet the internal delineations be Rineke, and 
of which each plan is 


composed, thg labor ‘bo enhanced in proportion, the 
rate may be increased at the discretion of the Collector within 


~ the limit of 2 rupees per sheet. For copies of takbast maps, the 


ordinary fee to be charged is 4 annas per sheet, and of khasra 
maps 8 annas per sheet; subject tô increase, at the discretion of 
the Collector, to the same rate as for professional nfaps, and even 


l beyond it, in proponon to the*amotint of labor involved in 


copying. > 

23. Collectors areto encourage in every anna way the 
widest distribittion n these. maps among thoss interested in 
them. . 

24. When one’ AT only is entertained, the task of com- 
paring must be perforhed By. one of the officers of tle fixed 

establishment. When two or more copyists are ‘employed, they 
should compare for each other. When six or more copyists are~ 
continuously employed,.a comparer may be enter taine to com- 
pare the copies prepared by all, to be paid at the rate of Rs. 12 
per mensem, levied from the copyists in proportion to their 
receipts. ; 

25. The names of both the officers employed on the compari- 
son tiust always be noted on the copy. Eagh copy must be 
attested by the record-keeper or other native officer specially - 
authorized to compare and attest copies, who is responsible 
jointly with the comparer for the eorrectness of the copy. . 

*26. Commissioners are at liberty, if the demand fox copies 
from their records makes. the. -arrangement advisable, to appoint 
a licensed copyist for their preparation. 

27. No fees are to be demanded or paid for searching for or 
copying papers required by public officers for public purposes. 

28, Wothing in these rules is to bë held as interfering with 
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the ight of parties, or their authorized agents to inspect the 


may think necessary against the removal or alteration of docu- 
ments and the publication of privileged ‘communications, 

29. Admittance to the record-room should be absolutely pro- 
hibited to all persons, other than the Deputy Collectors and 


Assistant Collectors serving in the district and the officers of the 


Collector's Court, except on production of a written order for 
‘admittance signed by the Collector. 

30. Copies of these rules in the vernacular are to “be conspi- 
chously exhibited in Collectors’ offices. ` 

81. Nothing in these rules applies to sub-divisional offices, 
where existing arrangements should be maintained. 
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records of pending cases, under such safeguards as the Collector: 
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. 


REVENUK CIRCULARS. - 


- e 
Diegottors.—When additional fees are not paid into the treasury in the same 
month as the applicatien is registered, a new No. should be given for 
them in the m@nth in which paid, and they should not be credited under 
the extry in the previous month; ¢., if an application is registered on the 
81st March, and the additional fees are remitted to the treasury dn the 
ist: April, the column for entering such fees in the register for March will 
be left blank, and that for April will be filledgin under a new No. 
These entries, should be made in red ink. 


F. 


N.B.—Tho nbatract at foot must be 
signed by the Officer iv charge, and 
conntermgned by the Collector, at 
the end of every month, 


Register of Remittances to the Treasury. 


+: 


















































= 
° 
ORDINARY FEES. EXTRA FEES. , Coprixe Fers 
Date. = rae Dally tota. 
a Register | Register Registe | Register | Register | Register | Rogister 
0, D. E. oO. PD. E. D. E, 
~ t - . 
e 
e Es As. P, 
‘ : A A 
. kd $ 
$ 
A e 
e 
e . 
. * 
° 
Monthly total Rs. 
is Re. As, P. 
Monthly total of Register C, column 5 
Ditto ditto » 5 6 
Ditto ° ditto » 5 
Ditto dis , 4 6 
Ditto ditto y n» 7 ° 
Ditto « ditto » » 8 
Ditto ditto E ,, 5 
Ditto ditto p » 6 
Ditto ditto yon 7 
Ditto ditto 4 » ..8 a) ° 


Grand total as shewn by thiseRegigter 


e 
(Migned)" A. B., Offcer in charge, 
(Countersigned) O. D., Collector. 
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Register of Refunds. 
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¥.B.—The abstract at rc must be 
signed by the Officer in charge and 
@ by tho Accountant, and counter-~ 
signed by the Collector, at the and 

of ove month, , 





































REFUNDS UY- REFUNDS UNDER RULES 14 
DER ROLE 7. Qevonpa UNDER RULE 13. ’axp 19. 
Date. a c Daily total. 
Register O, Register E, Resister D, Register E. 
Column 8. Column 11. Column 12, Column 12. 
A e e e 
e 
i .. . 
pa + 
e 
® 
. 
. - . 8 A 
. è . 
s 
F e 
e 
e A . 
e 
° . e 
z . 
% P 
. e 
eo te 
e 
e 
4 
* 
. 
° 
e 
. 
@ . 
. k . 7 e D x 
. Ra, Aw P, Monthly total Rs. 
. -Monthly total of Rogister F. bere 


Deduot monthly total of this Rogister as shewn aboree 


Balance, tallying with the balaneo of the Treasury account 
of the fund for the month . se 


. 
e 


. 
— 
(Sod) À. B., Offcer in charge. 
0. D., Accountant . 
(Countersigned) E.E , Collegfor. 


Dari 
A 
® 


+ . 
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° i ai es 1875 
"eE, i . Chalan. z Rey. Cir 
i Accountant's No. of . 
Treasury, Bengal, dated 18 
-m e 
By whom brought. ` On what acconnt. l ` Amount, 























2 Rs. As, P. 
. Ordinary fees see coe Ome 
Extra fees® š 
*| Copying fees Ey se F e 
* *& 6 e 
: 
Total Rs.® 
a nE pan ~— 
e ’ 

$ . 

Silver and Copper z 

A . < 

> > ° : 
ate 
° Total Bs, 
Troasurer. 

Examined and Entered . Accountant.” 

No. 

Dated % . 
. A 

pena Nume . ° 
; Ofir i 
. . . ü g , ’ 
. ` ° 
: e No. 3. 


After the word *“ circumstances ” in line 11, Clause 12, Sec- 
tion I, page 34 of the Board’s Rules, add “(except in the case 
of rent, suits, which are excluded from the, operation of this 


rule).” a . 
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FEBRUARY, 1875. 





e 
Hox’sie V. H. Scuatcu, €. S.I. 


. e No. 1. H 
. Tax directions contained in Circular Order No o. 3 of November 
1874 having beeneadded as Clause 5, Section V, Chapter VIII, 
(page 153) of the Board’s Rules, the usual slips are herewith 
circulated. 


e . — e 
. e te 
` No.2” i 

Tax Member in charge has noticed that large sums of money 
are frequently shewn in gable VI of Returns Nd. XX XT under 
the head “ suspenge account.” This entry has apparently been 
` made in consequence of the real destination of the money not 
having begn known in tithe to ey office preparing the Return. 
To abiat the necessity for resorting to this practice in future, 
ail Managers of Wards’ Estates should keep their accounts for 
March gpén for a period not exceeding one month. This 
arrangement will, it is believed, allow mofussil agents ample 
time to send in all necessary information. 

The delay of one month thus authorized will not, however, 
warrarft any further delay in the submission of the accounts, 
beyond that period. 


49 
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= 1876 
l : > . Ray. Ore. 
° : y MARCH, 1875. 
. Hox’ste V. H. Sonaxcr, C.S.1. 
Errata. ; s 


, Circular Order No. 3 of December 1874, page 83, line 18, for “ transferable 
in” read “ transferable. In.” Line 21, for semicolon substitute comma. Line 
22, for “possesion ; the” read «Sossession. TRE 

Ip line 2, clause 6, Section VIZ, Chapter XI, page 180 of the Board's 
Rules, for “ Act XIV of 1869, section 1, clause 12," regd,“ Act IX of 1871." 





A Money, Esq., C.B. p 


AE n Hrrttum. f . 


dn the Rules 5F to 5H, for ihe payment of reward in section 18, Chapter Y, 
page 81 of the Boards Rules, alter the word “ ee ead lo * Magistrate 
of the Distrigt.” e 


_— 


` No. 1. 

Wirt a’ view to paints uniformity of pais and to pre- 
vent dilatoriness in the proceedings held by District Officers for 
the realizatign of stamp fees in pauper suits, the following rules, 
to be inserted as clauses 6A, 6B, and 6c, in Chapter XXT, page 308 
of the Board’s rules; are issued for information and guidance :— 

6A. Upon receipt of a copy of the decree in a pauper suit 

' from the Civil Court, orders should be immediately issued by 

the District Officer, or the Deputy Collector at head-quarters in 

charge of ReturneNo. XXI r, in Forms A and © (see Appendix), 

* the former (A) being addressed to the Government Pléader, and 

directing him to realize the, fees, &c., due in the case ; and the 

* latter (C) being g addressed to theSub-Deputy Collector, Camoongoo 

or Nazir, as the case may be, and directing such officer to make 
enquiries regarding the property possessed.by the debtor. 

When the local enquiry in connection with the decree is 
required ta be made in a sub-division of the district, Form O, 
after being duly filled in and signed by the District Officer, 
or the Reputy Collector at head-quarters in charge, of*Return 

° .8— Co ° 


. e 
a e x $ 


. t 
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No. XXI B, should be forwarded to tho Sub-divisional Officer, 
accompanied by instructions in Form B, ‘also in the Appendix, 
and the latter, after countersigning and addressing it, should ° 
cause it to be served upon the officer whom he may select to 
make the enquiry. 

6B. One copy of the report (in Form D in the Appendix) of 
the Sub-Deputy Collector, Canoongoe or Nazir, as the case may 
be, when received, should be forwarded to the Government 
Pleader, and another to&he District @fficer. į 

6c. A list of all cases under enquiry should be kept by the 
Nazir in each office, and he should be required to bring it twice 

a month, on fixed dates, to the District Officer, or Deputy Collector 
in chargeof Return No. XXI B, if at hoad-quarters ; and to the 
Sub-divisional Officer, if in’ the interior. . The supdrvising officer 
will then go through the list, enqùire wh&t has been done in each 
case, and satisfyehimgelf as to the validity of the reasons for any 
delay that may be apparent. 

The: Commissioners of Divisions are «requested to seo that 
these rules are aa followed in thé districts of their 
divisions. 





k "s ° 
ae 
Form A. 
PAUPER SUITS. 
Consecutive No. ,187.. we 
ae Order to realize. , 
To ; : v 


THE GOVERNMENT PLEADER OF 
Pease take measures to realize the fees, &e, in the* case as 
noted below: è 


1 2 
0. pa 


_ of Oaso. 
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e 
y Form B. 
e e 
e PAUPER SUITS. 
ConsEcuTIvVE No. , 187 
Order to Sub-divisional Officer. 
To 
THE OFFICER IN CHARGE OF THE SUB-DIVISION. 
e A 8 
ve ` Dated 187 . 
PLEASE countersign the annexed order to your * - and 


have it execyted with the utmost promptitude, enfering the 
case to which it refers in your register as noted below: 























* The Sub-divisional Officer to fillin the blank with fhe words Sxb-Deputy 
: . (d 


*Parties’ | Value of | Date of | Peas due 
Names, Suit. Decision. Govt. 








Cotteotor,WCanoongoe, or Nasir. 


a 


1875 


Rev. Cir, 
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. 2 
J 
1875 : Form O. 
Rey. Orr. ; 
PAUPER SUITS. ® 


, Consscuttvz No. , 187 . 
To e 
° THE * OF 


Dated 187 . 
. ® . 
You are directed to lose no time in enquiring or reportjng 
what property the debtor possesses in the case noted below: 


Dated the of f 187 














* The Bub-divisional Officer to fll in the blank with the wotdm Sub-Deputy 
Collector, Canoongoe or Nasir. i 


Form D, : 
PAUPER SUITS. ‘ e 
° , ° . CONSECUTIVE No. , 187 
a Report dated + ° 7. 
` No. of case.” ° 
. e A 
. Court. * 
Debtors name, `° 
e Amount due. AS . 
* e Date of receipt of order by Report. bd 
e i ° ad 
. e 


e . 
VOL. &IY.] REVENUE CIRCULARS. 
r . i No. 2. 

Wrru referenge to the copy, printed below, of G. O, No. 7389 
of 29th December 1874, regarding sections 49 and 50 of the 
General Stamp Act XVIII of 1869, the Member in charge is 
‘pleased to intimate fhat documents which may not be correctly 
prepared, as explained in para. 2 of the Government Orders, are to 
be considered as insufficiently stamped and treated accordingly :— 


“ To l M r : š 
e ` TAER CHIEF SECRETARY TO THE Govt. oF BOMBAY, 
: Fort William, the’ 29th December, 1874. 


“I am directed to acknowledge the receipt of eyour letter 
No. #24 dated 18th October 1874, inviting attention to the defective 
state of the law as laid down if sections 49 and 50 of the General 
Stamp Act XVII of 1869, and requgsting an authoritative 
decision on certain questions which have been raised by the Col- 
lector of. Nasik. . ° . 

“2, In reply I am directed to state that the provisions of 
section 50 of the Act, yiz, thaie each of the stamped papers 
‘shall’ contain a part of the instrument, must certainly be 
strictly complied with, and that if in any document in which the 
value of gtamp required is expressed by more than one im- 
pressed stamp, any blank sheets of stamped paper occur, the 
; document should be considered as insufficiently stamped. 

“3. Iam to suggest to the Government of Bombay the expe- 
diency of issuing a rule under section 48 of the Act, making it 
imperative on’ a stamp vendor granting a certificate under sec- 
tion 49 to specify therein the stamps of the highest value below 
the required value which ho can supply to mae up such 
required yalue. Similar instructions might issue to Collectors. It 
seems probable thet in this way the inconvenience brought to 
notice might be greatly*reduced. The subject will be borne’ in 
` mind whenever the-Act if amended.” f 

2. “The following certificate is to be adopted in accordance 
with the-instructions of Government now received :— 

“Certified, with reference to section 49 ofe Act XVIII of 1869, 
that #single impressed stamp of the value of Rs. ẹ © required 


56. 


1875 
Rey. Cin. 
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for this document, is not available, and that the highest value of 
stamp*below the required value which I caf at prenent supply to 
make up the required value, is that for Rs. 





Hon’aie V. H. SCHALOH, C.8.1. 


No. 3. 


As Clause 1, Section IH, Chapter IL, page 23 of the Board’s 
Rules, appears in some cases to have been misinterpreted, 
District Officers should distinotly understand ‘that by the word 
* demand” therein used is meant the current demand, not the 
gross demand, which includes arrears. Setting aside remissions, 
thé current demand must eventually. ceme to thé same, thing 
as the average aqfral collections, and it has been decided not 
to disturb the rule, which does not really conflict with para. 4 
of the rules regarding the preparation qf Imperial, Budget 
Estimates contained in the Accountant Generals Circular Order, 
No. 232, dated 18th July 1871, as seems to be supposed by 
some Collectors. The ‘word ** current” should therefore be 
inserted before the word “ demand” in the first line of the rule 
above cited. 


—— 


No. 4. ` 


Tam Member in charge has recently had to notice, in several 
cases, the inconvenience arising from the failure to distinguish 
accurately between the several classes of estates, the property of 
individualse coming under the management of the pavene 
authorities. 


2. Setting aside for the moment attached’ seatates, there are 
four classes of estates so managed. : 
()—Estates of disqualified ‘propriefors administered by the ` 
Court of Wards under Act IV (2.0.) 1870; 
(IL)—Estates of lunatics placed in chargé of the Collector 
by an order of the Civil Court under Section, 11, Act XXXV, 
1858; œ j ©. | 


VOL. eR LV.] REVENUE CIRCULARS. 


(111) —Estates of minors not under the protection of the Court 
of Wards, placed in charge of the Collector by an order of the 
Civil Court under Section 12, Act XL, 1858 ; 

` (IV}—Shares of disqualified co-proprietors in estates that have 
ceased to be subject to the jurisdiction of the Court of Wards, 
of which the Collector has beén directed td retain charge by an 
order of the Civil Court under Section 14, Act XL, 1858. 

3. It has become too much the practice to call estates of all 
these kinds “ wards’ estates,” a dangerous error, as the law 
applicable to one class differs materially from that applicable to 
another. In future, in correspondence on the subject of any 
estate falling under any of the above classes, the language used 
should leave no doubt to whith class the estate belongs. 

4, Besides the four classes described above, there are attached 
estates. The various ctreunfstinces which may lead to attach- 
ment are enumerated in Section 4, Chapt XXV, Board’s 
Rules. All such estates are correctly described as “ attached,” 
but it is edesirable thateat the outset of any” correspondence 

‘involving the adnfinistration of an attached estate it should be 
distinctly stated under what kind of attachment the estate 
lies. © ° z i 

5. In consequence, however, of Act XXV, 1861, having 
been repealed, the following corrections should be made in the 

Section Just cited :— 

For the present 11th clause substitute the following :— 

«1% Under Section 172, Act X, 1872, a Magistrate may 
“ order the attachment by the Collector of land paying revenue 
“to Government belonging to a person accused of certain crimes, 
“gnd bélieved tp be absconding or concealing himself for the 


“ purpose of avoiding service of a warrant.” ° 
In line 3 of Clause 12, for “ (limited to 30 days)” read “ (which 
is not to be less thañ 30 days)e” i 


In line 4 of the same clause, for “ Section 183, Act XXV, 
-1861,” read “ Sectipn 1715 Act X, 1872.” 

In line 1 of Clause 14, for “ Section 319, Act ÑXV, 1861,” 
read “ Section 534, Act X, 1872,” and substitute for the present 
marginal abstract of Clause 14 the words ¢ under Section 531, 
Act X, 1872, Magistrate ‘cannot direct Collector tg attach.” 


58 
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No. 5. 


In ‘consequence of a series of decisions by the High Court 
and the Judicial Committee of the Privy Council, among which 
the now well known case of Lopez v. Madan Thakoor and 
others, reported at pages 521—528, Volume V of the Bengal 
Law Reports, is the most noteworthy, it has become necessary 
to modify the orders passed from time to time under a view of the 
provisions of Regulation XI of 1825 and Act IV (B.0.) of 1868 
now declared by the highest judicial awthority to be arroneous. 

2. Circular Orders No. 12 of June 1869, No. 80f June 1871, 
and No. 4 of September 1872, are accordingly cancelled, and 
the following rules should be substituted for the present clauses 
8, 84, and 88 of Section IX, Chapter XX (pp. 283, 284) 
Beard’s Rules :— . 

8. Whenever the Collector may- Aoeive information by 
report from the Survey Department or from any other quarter, 
that an island chur has formed in any large navigable river 
within his jurisdiction, he shall proceed te enquire whether the 
alluvial formation or any part of it occupfes asite identifi- 
able as having once belonged é an estgte on which no remission 
of revenue has been allowed in respect of such sift ot toa 
valid lekhiraj tenure. If the whole formation occupy such a 
site, the Collector shall take no further proceedings. | 

8a. If, on the other hand, the formation, or any part of 
it, does not occupy a site so identifiable, the Collector shall 
next proceed to consider whether such formation or such part 
of it comes properly under the description contained in Clause 3, 
Section 4, Regulation XI of 1825. If he find that it does, 
he should at once proceed under the authority conveyed by 
Section 3,°Act IV (3.0.) of 1868, to take possession. , . 

8B. This should be done in the usugl native ‘method, 


viz., by erecting a long bamboo on the lanéin the presence of * 


some of the chokidars or chief inhabitants of the neighbpuring 


villages. A. proceeding should be *recorded on the spot by` 


the officer effecting the occupation, and should be attested by 
the witnesses. This proceeding should dontain as exact a 
statement of the pasition and area of the land as can be, made 
with compags bearings of conspicuowls objects on the majuland. 


A 


:  , ° 
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80." Possession assumed daie Rule 84 should be merely 
temporary until, it has been ascertained whether or not the 
* channel.round the island is fordable -throughout the year. If 
the channel be found-to be not so fordable, the land should be 
considered the property of Government and should be settled. 

8p. In every succeeding year, up to the time when the 
island may come under settlement, enquiry should be made 
at the end of the rainy season into its condition and the 
rights of Government re-nsserted whérewer necessary. 

8m. A Register should be kept in the following form— 

(1) Serial Number, (2) Name of Perguynah, (3) Name of 
- River, (4) Date of ogcupation of Island, with description of 
area and bearings, (5) (6) &o.s Particulars of i oa 
enquiries, (7 Date of Settlement. 

8r. In these cases * the “zémindaree title being MET in 
‘Government, no party can have any right tô engage. Should 
any person, however, acting in good faith, have broken up the 
soil, his prior occuparcymay be respected. Isfands sosituato, 
and increments thereto; may, subject to the ‘provisions of Act 


IX of 1847, be assessed without resumption proceedings, 
` e e . . 


eee aaee 


; No. 6. 
Tun folléwing corrections have been made in Rule 8 of the 


Board’s Rules, published with Circular. Order No. 1 of- 


DecemW¥er 1874— 

Line 3, for the words “a whole page” ET the words, 
“half s page at least, and more if the nature of the collection 
“require it.” | 

Line 6, for “each letter as it is received or issued” read 
“the subject of each new file as it is formed.” 

Lines 9 and 10, erase the words “column 2 of the Register 
will ‘shew the number „of the file within which the letter is 
placed” e 


. ed 


G No. 7. 


A gase has recently occurred in which edeposit-money was 
fraudulently withdrawn from a Government treasury of a power 
° é 9—0 
, “3 be a 


e 
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of attorney professing to have des giveñ by a person who, 
as was afterwards discovered, had died long before the alleged 
date of its execution, The Member in charge, ther efore, thinks 
it necessary again to draw the attention of Collectors and Officers 
in charge of treasuries, to Clause 9, Section 13, Chapter XI 
(page 188) of the Board’s Rules, to which the following sentence 
should be added :—“ Particular attention should be directed to 
‘the signature and attestation, and the disbursing officer should 
“take the greatest careto assure himself of their genuineness.” 


No. 8. : 

Somz years ago, Government granted a zemindar of a certain 
estate an abatement of revenue upon condition that the ryots 
should participate in the benefit of the abatement. The r y ots 
not having receiyed the benefit refused payment of their rents; 
whereupon the putndedar, whose existence was not known to 
Government af the time the remission was granted, instituted 
suits and obtained decrees for the full amouat of arrears due. 

2. In point of fact, Government abandoned a certain amount 
of its revenue with the objec of benéfiting the ryojs; put the 
arrangement having been entered into with a person who had 
no authority to fulfil the conditions, the stipulation made in 
favor of the ryots has remained inoperative, the only effect of 
the concession made by Government being to increase the pro- 
fits of the putneedar. . (9 

3. Under the circumstances disclosed in this case, the 
Member in charge, as desired by Government, requests that 
local officers will make themselves fully acquainteds with the 


facts, in vespect to the intervention of parties having rights, 


and interests between the zemindars and the cultivators, before 
recommending any such remissions in future. 





` . e 
Hon’sie H. L. DAMPIER. - 


No. 9. 


Tue following changes have beet made, with the sawotion of 


VOL eX BY.) REVENUS CIRCULARS. 
Government, in the selling price of excise opium with effect 
from let April 1875 :— ` 
sen Selling Price per seer. 
Division. District. Present, “Sanctioned, 
Rs. Rs. 
i | gia ste we ° 2 27 
«~~ ORIBSA .., ttack tee oes 
Pooree oon ane i 24 ae 
Dacca .. Ay ` 
2,—DACOA vs, si Hacer ue ie 23 24 
. Mymensing eee 
Permi Digt bee eee 
3.—Cuora Nagpors Sra aset a me 22 e 23 
3 : eee we wwe) 


2, The rates in the remaining districts will continue as at 
present, — e 


`e No. 10. 


THE following form is substitgtod for the form now in use 
of thé store book, referred to in Clause 4, Section III, page 305 
of the Board’s Rules. : 









































j DATE. 
, | g 
Non-J@pician| BALANCE, RECEIVED. Tssugp. BALANCE. pi 
Sramps, E 
No. | Val. | No. | Wal. | No. | Val. | No. | Val. 
— os 
. _@ 
2 annjs. - 
á e 
e e 
4 annas. , x 
e . es 
e 
8 annas. e 
e a 
&e, && 
e Asimilar-Form should be adopted for Court Fees Stampa. 
s e 
e . 


6l 
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Rey. CIR. 
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APRIL, 1875. 





e 


Hon’sue V. H. Scuaron, C.S.1.. 


—, 


e e e 
Erratum. 


“In line 8, para. 11, Clause 3, Section IIF, Chapter VII, poge 150 of 
the Board's Rules (Circular Order No. 2, of December 1874), for the word 
“half” read “ portion sand in lijes 7-8, omit the words “ This item will 
always be half the item entered on the disbursement side, column 19, as road cess 


payable.” > .. ; ; 


No. 1. : 


THB attention of District and Divisional officers is drawn to 
Act IX of 1876, which provides that, subject to certain reserva- 

. tions stated in the second section, every minor of whose person 
or praperéy a guardian has beeĝ or shall be appointed by any 
Court of Justice, and every minor under the jurisdiction of any 


-` ... Court of Wards, shall be deemed to have attained his majority 


when heeshall have completed his age of twenty-one years, and 
not before. The Act will come into force on the 2nd June next, 
and as@oon as possible after that date a list of all minors whose 
estates are under the charge of the revenue authorities should 
be submitted for each division, shewing the corrected dates for 
‘the attainment of majority by such minors, , 

e- 2 The change should also be carefully borne in mind in 
proposing any artangements connected with the property of 

n minors. ' . ae : 





e.. ° No.2 
Tux following wards should be inserted at page 32, * line 8, 
"iey in Boord’s letter para. 9 of the Rules for the sale of Waste 

el 4, rdareaied i Lands after the words s leasehold grants:” 

to all Commissioners, “or to re-sales for default of payfhent.” 
bd g _@ 10—c¢ 
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The following: form of Table It (Interest due) of Return 


No. XLV has been substituted for the tablg appended to 
page 24 of the Rules for the sale of Waste Lands:—. à 


TasBie LI].—Jnterest due. 
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a ili E 
a gy’ By g | Total Ja 
E$ Sy | ‘Ss f columns! “4 
ie eel aes | 5&6 4 
ERT Bay Ba 
iHi -| pig EP 
4 $ y as 
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Table II B. 








Note.—As no balances of interest are allowed, all interest unpaid must be 
accounted.for. °° . ° s 
The Superintendent of Stationery will be directed to paint and issue separate 
slips for Table ITI, which can be pasted on to the forms at present i in Sok in 

the distriot offices, “e . 


ce e m 
Ld 


No. 3 


Taw following has been added as Clanse 124, Section VI, 
Chapter XVIII, page 260 b of the Board’s Rules :— 

12a. Hach Commissioner should also notice the working of 
the fund for the improvement of Government and temporarily 
settled estates, shewing the total amount assigned, its distribu- ` 
tion, and the practical results obtained under the several heads 
of (1) primary education, (2) roads and communications, and , 
(3) miscellaneous local improvements. 


kd ry 
. rer e 


Nona, ; 
Tax following rules have: been Substiteted for Clauss 10, 
Section IX, Chapter XX, page 284 of the Board’s Rules:— 
10. The allowances to be granted to settfement-holders and 


farmers of estates hgreafter-setiled or let in farm, are to bp Axed 
according to the following rules:— ° 


4 e 
e e 
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(19 In Government estates settled with {enure-holders or 
with one or more prineipal ryots as representatives of the rest, 
or with a farmét, when, under special circumstances, settlement 
with a farmer is rendered necessary, 20 per cent. of the gross 
assets should be allowed for collection expenses. 

(2.) In resumed estates settled withethe proprietors, a 
consolidated allowance of 30 per cent. should be given for 
collection expenses and proprietary allowance. 

(3.) In estates let in farm, in consequence of the refusal 
of the proprietors. to accépt settlement, a consolidated allow- 
ance of 20 per cent. should be given for collection expenses 
and farming proffts, and 10 per cent. slfould be allowed as 
malikana to the propfietor. e 

It is to ke observed that the consolidated allowances under 
the above rules sre ‘tg beecglculated upon the assets of the 
estate after deductions have been made fr putwaree’s fees, 
and for any oe items falling under the heading of “ other 
expenses, if any.” ’ 

10a. The asseja ôf an estate should be taken to'be the 
total rent which is paid, or would be reasonably expected to be 
payable, py all the cultivating rfots thereof; with this modifi- 
cation, however, that such rents would be liable to enhancement 
at the time of settlement, when such enhancement may be 
reasonably considered warrantable. Hence, in estates where 
there are no under-tenants or middlemen between the settle- 
ment-holder and the cultivating ryots, the gross assets of the 
estate (or such enhancement thereon as might be considered 
reasontble), would form the assessment for the calculation of 
the proportion divisible between the Government and the pro- 
prietor. = ; 

10B.° ‘In estates containing tenures of the.description men- 
tioned in. the first and segond class of Section 37 of Act XI 
of 1859, the rent päid for such tenures will be held to bb ue 
assets¢thereof, and the calculation be based thereon. 

10c. Tenures of the third class, as defined in that section, 
will be liable to enhancement if found at the time of re-settle- 
ment to be held at inadequate rates; and the rent finally fixed 


for them at the settlement will be taken to be their assets. 
e : o 
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10p. In all estates which may have been temporarily settled, 
and are afterwards brought under re-settlement, leases granted: 
for periods extending beyond the term of the fofmer settlement 
will be voidable on the expiry of the settlement, for the"period 
of which only the settlement-holder could grant them. In 
Eastern Bengal it dias been not unfrequent for holders of 
temporarily settled estates to grant tenures called Ausdts 
and Haulahs; but the grant of such tenures cannot, in any 
case, be allowed to affect the revenue payable to Government, 
and the tenures must be assessed at thé rates they can reason- 
ably and fairly pay. . 


5 Nope a 

REVISED forms pf Return No. XII and Register No. 65 have 
been prescribed and will be issued from the Alipore Jail Press, 
As there,is 2 larde number of the old fermg in store, the Super- 
intendent of Stationery has been desired to utilise, them before 
the new forms are distributed. The additional information 
which is required in the feyised form can be given in the column 
of remarks in each case. 


Revised Form of Return No. XII ° œ 


1. Name of estate. 2. Rates assessed on soils. 3. Classes of 
tenants or occupiers. 4. Character of settlement. 6. Term of 
settlement. 6. Old assessment. 7. New assessment. 8. In- 
crease. 9. Decrease. 10. Date of order. 11. By what 
authority ordered, 12. Date from which rewsed assessment 
takes effect? 13. Remarks. os kn 

The following should be substituted for the description of 
Register No, 65, given at page 2% of the Board’s Rules — 


. . 
. 


Register (Wo. 65) of Alterat@ðns of Assessment. 
1. Number. 2. Name of estate. 3., Name of Pergunnah in 
which the estate is situate. 4. Rates assessed on soils; 
6. Classes of tenants or occupiers. 6. Character of settle- 
e : ‘@ 
® . 
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ment, 7 Term of settlement, 8. Assessment in books. 
9. Assessment to be substituted. 10. Date on which new‘assess- 
ment takes efèct, 11. Increase. 12. Decrease. 13. Date of 
orders. 14. By what authority ordered. 15. Remarks, 


No. 6. ° 


PENDING the issue of a revised edition of the form of Return 
No. XX XI, the following alterations and additions should be 
made in the edition of the form now ip use, and should be care- 
fully attended to in filling up the forms. 

*2. To the note over the left hand corner of Table I, add the 
words “ The instructions contained in Board’s Circular Order 
No, 4 of October 1873, regarding zaripeshgi leasgs, must be 
strictly observed.” 

In the heading of columrfs 2 and 3 of the same Table add to 
the words “current”: and “ arrear,” respegtively, the words 
“including interest thereon if any.” Similar additions should 
be made jn columns 10 aad 11, vide Circular Order No. 9 of 
December 1872. è © 

3. A similar note to that added to the note over Table I 
should besinserted over the right hand Borner of Table IV. In 
the heading of columns 1 and 2 and 3 and 4 of Table IV, after 
the words “ claims at date of” and “ incurred since,” substitute 
for the word “ attachment” the words “ assumption of charge.” 

4, Table VI--“IV. Debts recovered (Table III, col. 5),” 
shoulde be made a sub-head, 1, and the general heading should 
be “IV. Receipts exhibited in Tables III and V.” The present 
sub-hends—“1, Lands sold (Table V, col. 5),” “2. Mortgages 
repaid (Table V, col. 5),” “3. Securities sold (Table V, 
col. 5),” will then become 2, 3, and 4 respectively. e 

This portion of the Table will therefore stand thus :— 


i IV.—Raodiers experep IN TABLES IT AND V. . 
el Debts recovered Nest ITI, col. 5 „1,000 
*9, Lands sold me oa a. 1,009 
8. Mortgages 5 aig (ditto) . aoe «1,000 
4. Securities sold (ditto) an wee ass 1,000 pe 


Ld 
The words “ state how the sum on which income tax is paid 


has bten arrived at” in parenthesis on the feceipt side of Table 
° e e 
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VI, should be struck out, and the following foot-note shoul be 
added “with reference to headings V-7, VEII-3,-and XII-6:— 
“If the amounts are large, the principal itefas should bs 
explained.” 

5. The following alterations should be made on the baok of 
the Return :— s 

In line 1 before the words “The estate,” prefix the words 
“ charge of,” and in the same line substitute “assumed” for 
“attached.” In line 2, for the words “under which this office 
assumed,” substitute “ directing assumption on i 

At the end of the page alter tho word “ zillah” to “ district.’ 

In line 1 of the Tast foot-note on the back of the Return, sub- 
stitute for the words “ A ward’s estate ormanages as a ward’s 
estate,” the words “ the property of a minor.’ : 


6. The following alterations should be made in the test Table 


for the preparation of Return No. XXXI :— 
In test Lv, insert thé figure “ 1” after the numeral “ rv.” 
In test LVI, ikstead of the words “$ shewn here,” substitute 


“gold shewn against heading IV-2.” - 5 
` In test LYI, substitute for the word “ here” the words 
“ against heading I V-83. ? .. š 


In test ien, strike out the word “ here” and ihat. ee unde 
heading 1V 


e 
. 
‘ 
e 
. e 
e 

e . 

e . . 
. e g . 
' e 

° 
f a 
. 
e 
. 
e 
° . 
e 
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Hon’ste V. H. Scuatca, C.S.1. 


—— ° 
e 5 t 


5 ; No. 1. 


Paai 28 of the, instructions for the guidance of Collectors 
` in the acquisition of land* for public purposes having been 
cancelled by Cirgulgr Order No.-10 of March 1874, Distyict : 
Officers should distinctly. dnderstand that the instructions con- . 
tained in Circular Order No, 2 of December? 3873, will now only 
apply to cases where land is taken up for a company or muni- 
cipality, and not to, cases of land acquisition” on bebalf of a 
Department pf Gevernment. 


e peer i 
No. 2. 


A Unpgre orders from Government, the Member in charge 
di 
sites E A irects that the words noted in 


ings, where the issue fs on a mattor the margin, shall b 
of renin the Collector need not gi 2 $ expunged 


refor the pleadings for the sanction from Clause 3, Secti 
the Commissioners and the Legal Section VI, 


Remembrancor 7 and tho wond «í suck” Chapter III (page 44) of the 


in line 7. , i 
s Board’s Rules. 
e 


2. Henceforward the rules as to reference of cases to the ° 

‘Legal Remembranger, laid down for Government suits, will 

“* apply equally to Suits on behalf of Wards estates or other 
estates, the property of prjvate persons, managed by the Revenue 
authorities. Colledtors and Government Pleaders- are accord- 
ingly warned thgt*a neglect of the rule now laid down will 
render tlrem liable to be held responsible for the consequences, 
pecuniary aud otherwise, which may re8ult from failure of 
cases. ° > . ° l 

7 ja ' l © c—ll noe 
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. No. 3. x 
CHAPTER XI, Section VI, page 179 of the Board’s Rules is 
cancelled, and the following substituted :— s 


1. The Bengal Embankment Act VI (B.0.) of 1873 differs 
from the preceding Acts, relating to the same subject, mainly 
in the following particulars :— 

(a.) All;:public embankments are divided into two classes,— 
first, those entered in Schedule D, the whole expenses attending 
which are to be borne by “Government? and, second,* those not 
entered in the said Schedule. The expenses attaching to the 
latter, when taken* ¢harge of by Government, are to be borne, 


Dot as formerly, by the parties boynd to maintain them (see 


* The ‘definition of Section II of Act XXXII of 1855), 
thes words in the Act but by the zemindats ôf the “estates - and 
should be noted. * * 

: proprietora* of the tenures* which may 
be benefited or protected ‘by the embankments. 

(b.) To carry out this new principle, provisions are made for 
the due notification to the parties interested, of the wérks pro- 
posed to be taken in hand, of their estimated anf actual cost, 
and of the amount of expenses payable by each class, and also 
for the recovery by Government, of the cost from the zemindars, 
and for the.re-imbursement to the zemindars of the proportion 
payable by proprietors, and to’ proprietors of that payable by 
sub-proprietors. 

Ce.) Provision is made in Part III for immediate action in 
certain cases of emergency. 

(d.) The procedure for the acquisition of land in such 
cases, and for the determination of compensation for copsequent 
damages, is,described in Part V of the Act. © 

2. The Act also contains a new feature in bringing under 
the control of the Collector, the manggement, improvement, and 
alteration of watercourses in certain cases; and as there is 
reason to suppose that much of the unhealthiness of portions of 
the country is due to defective drainage, «thd attention of Col- 
lectors is especially drawn. to the power for good in this respect 
now placed in their hands. i 

3. Great care should, however, be, taken .to avoid the con- 


struction “of few embankments or other works which are not abso- 
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lutefy necessary. To ensure due consideration of the necessity’ 


of works, it has been decided that for the present a Collector 
shall,, before ‘taking any action under section 5 of the Act, 
submit a full report on the case to the Commissioner. This 
report should be forwarded by the Commissioner to the Board, 
with an expression of his own opinion as to the necessity or 
otherwise of the proposed work. 

4, Even in cases where resort to the procedure of section 5 
would involve “delay “| * * likely to be attended with grave 


and imminent danger to life or property ” (and it is only to such , 


cases that the” procedure described in Part III of the Act 
applies) the most careful consideration compatible with the 
circumstances should be besfowed on each case, ande simultane- 
ously withe action taken’ under section 11, è report shquld 
be submitted to the Commissitner, who shquld jealously watch 
any attempt to strain the provisions of that seetion. Neglect on 

this point may, under section 15, involve Government in large 
` pecuniary liabilities. © ; oo 





. °. í : 
g ’ No. 4 


Inthe correction made by Circular Order No. 3 of February 
1871, in*Clause 4, Section III, Chapter XIX, page 266, Board’s 
Rules, omit the words “to the Board for transmission ” and for 
“publishers” read “publisher.” In Clause 5, line 1, for 
* publishers” read “publisher.” Circular Order No. 20 of 
April"1871 is hereby cancelled, and the words “ calculating 
the’ tim required for transit by post,” struck out by- that 
Circular Order from line 8 of the clause, should Be restored. 
In the - Sth line, the words “ Collector should.” will take the 
place of ‘the Bogrd wil”. At the end of the clause, add 
the words—* The Collector must satisfy himself, that the 


-notices for his Distgict dotactually appear both in English and’ 


vernacular in the proper Gazettes.” 
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Hon’ste H. L, Dampier. : , 
. ` e 
f e 
No. 6. 
Tue following is added to Clause 6, page 49 of the Board’s 
Rules :— 
When, however, security is taken, the bond should be 
registered, ‘and. the registration fee should form part of the 
expenses incidental to the batwara, the amount being estimated 


for and entered in the statement prescribed i in clause 4, 
. ° 


. No. 6? 

Tuer following, is added as paragraph 244 ġo the 4énstructions 

for the guidance of pfficera in the'acquisttion of land under the 
provisions of Act X of 1870 :— 

24a. In such cases, however, the value of each holding 


should be ‘separately assessed and recorded, and should be — 


included in the total amount of compensatidh to be allowed in 
the award. ‘The value so ascertained should not be paid to the 
aervice-holder, but should be placed in deposit and appropriated 
according to the following rules :— 

When the area of land acquired forming a single-holding or 
portion of a single holding, is equal to or exceeds a beegah, the 
sum so placed in deposit should be applied for the purpose of 
purchasing another piece of land, similar in quality and®quan- 


“tity to the first piece, and situated adjacent to it, or in itsimme- 


diate neighbourhood. This second piece of land should be 
acquired under the provisions of the Act, andshould be made 
over to the*holder of the service land, to be held by him on the 
game terms as the original holding was held at the time of its 
acqułsition. ° "e 

When the area of land acquired is less than a beegah,j will 


not be worth while going through thè proctss enjoined above.’ 


Instead of doing sgo, »annual interest shoyld be paid to the 
service-holder at the rate of six per cent. on*the sum held in 
deposit; provided that as soon as the aggregate acquisitjons of 
land forming portions of a single holding, or of the holdings of a 


e 
e, e 
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dale individual, amont to a beegah or more, a fresh piece of 
land may be agquired and made over to the service-holder in the 
manner indicated above, payment of interest ceasing from the 
date of the transfer. The amount of interest should be sent out 
annually to the service-holder by the Collector, at the cost of 
Government, without waiting for any application to be made 
for it. 

° e No.7. œ 

e THE attention of all District and Divisional Officers is drawn 
to the directions contained in the amended, Notification issued 
by Government under Section 27 of the Court Fees Act, VII 
of 1870, and published at page 537, Part I, of the Calcutta 
Gazette, of Sth May 1875, regulating the number of stampseto 
be used for denoting any fos chargeable under the Act above 
referred to; and in pursuance of that Notificftion, the Member 
in charge directs that the following rules be seer by the 
several oficers whom’ they concern :— 

(1.) When the exact amount of any fee chargeable under the 
said Act can be denoted by a ingle stamp, such fee shall be 
denoted by a single stamp, unless the Collector of the District, 
or Officer in charge of a Sudder or Sub-Divisional Treasury, 
shall certify that such stamp is not in his stock. Provided that, 
when the fee chargeable does not exceed Rs, 75, the certificate 
above mentioned may also be given by a licensed vendor of 
Court Fees Stamps. 

(2.) When the amount of the fee cannot be denoted by a 
single stamp, or when the Collector or other Officer has certified 
as aforesaid, tRe next lower stamp shall be used, and the defici- 


ency made up by one or more additional stamps of ‘such value, 


that'the fewest possible aiher of stamps will make up the 
necessary amount.” 

2, e District Officers? onli however, warn the vendorg “of 
` Court Fees stamp that if they do not keep up a proper stock of 
such stamps to meet the public demands it will be necessary to 
cancel their licenses. 

3. The Board’s Circular Order No.. @ of January 1873 is 


herelfy cancelled. ~° 
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Page 
ACCRETION—Reformation—Lands Temporarily or Permanently 
Settled] Where lands gubmerged by g river reform, and can be 
identified as Laving formed a part of a particular estate, they belong 
to the owner of that estate, whether his estate consists wholly of 
permanently settled lands, or whether it has been partly acquired- 
- as an alluvial ‘accretion under temporary sétflements made by - 
Goyernment with him as owner of permanently settled lands. . 
Hounsayai Sosas v, Syu Loors Aut Kuan nio ve 268 


— on old Site—Assessment of Addition to X 
Estate paying Revenue digectly to Government—Jurisdiction of* 
Civil Court—Immunit} a Offider acting in Good Faith—Act I 

of 1847, as. 6. 9.] No suit will lie in a Civil Court to recover 
possession of lands which have been ‘hddei to an estate paying 
revenue directly to Government py the Revenue Authorities after 

an inspection of maps ugder 8.6 of Act IX of 1847p*although such 
landehave reformed*on an old site of land belonging to anoth®ér. ` 
Dewas Ramsewan Bingu v. COLLECTOR or HABAD .., 221 note 


ae p Island-chur—Righis of 
Se meni— Reg. XI Of 1825, s84, cl, $—Act 1X of 1847, 8. 7.] 2 
e Goreninent is not entitled, under cl. 3, s. 4 of Regulation i 
XI of 1825, to take possession of land which has reformed on an 
old site of land belonging to another, although the reformation 
forme ap island, and is surrounded by a channel which is not fordable. . 
CoLLEOTOR oF Bassuanyn v. Rani Suamasoonpren DEBHA ... 219 

















ACCUMULATIONS ... si ae er aes we 159 
See Hixpu Law. 


e. y 
ACKNOWLEDGMENT BY KURTA OR EXECUTOR UNDER 








HINDU WILL oat saah a m 2 
See Hixpu Law. $ 
ACQUIESCENOR . ... ee fins D n is ee 21; 201 
See Hinnv Law. See LANDLORD AND T BNANT. , 1 
AOT—1847—IX, sa. 6 & 9 ve a o me 221 note . 
See ÅCORBTION. A . R 
8.7... ie ore ae ss “219 
“ See ACORETION, os 
eT BSO-IK ogee te i a o a 78 
Seo Aor IX ôr 1872, s. 27, à 
a ° L 
————— X VIN .» LLLI tH ona ane ate 264 
See Buna, Aor VI or 1868, Scugp. K. 
— 1858—K L, GUARDIAN UNDE ʻA ETT ote 21 
` See Hindu LAY.. ‘ : Ki 
b 
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ii GENERAL INDEX. es 
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f : E ePage 
ACT —1859-—VIIT, s8. 1&2  ... vee a. da . 408 
See Morraaasr’s Liss, é . 
—--—_—_. , 88. 2 & 82 ,, aes l ate eae åf) note 
See Morteacer's Lien, 
———-— » 8. 5, ads rr sss tee .. 307 
See Junisptorion. 
— , 8. 7 eee on ons 418 note 
See Morrasaes’s Lren, à 
_ » 8 15—Declaratory Decree— Substantial Relief.) 
The words of 8, "16, Act VII of 1859, are to be interpreted as 
giving a right to obtain a declaration of title only inghose casesin =, 
which the Court could have granted relief ifrelief had been prayed for, 
A suit by a partyin possession for a declaration of title and to 
set aside, not any deed nor any act of the defendant, but a mere 
allegatioa on his part that he holds ufder a certain tenure, is not 
maintainable. 
e Raza Nivwony Sinan Dro Baganoor * v.* KALER” CHURN. 
BHUTTACHARJEE, wa ea y Wah eee s... 382 
Eee 92.8 Ode... w ee vie a. 852 
See INTERIM INJUNCTION. ; 
.% vm 
ees 18.200 e es e ©. 298 





See Suir FOR RESTITUTION or CONJUGAL Rients, 


pea 








„8. 210—Ezeculion of Decree passed against 
Deceased Person. ] When a Gecree ling been passed agninst a 
deceased person, execution of such decree cannot be had undér tlfe 
Civil Procedure Code against his legal representatives. 

In TEN MATTER OF THE PETITION GiganpDRonatu Tagorn 334 note 


= zoe, 8. 270 oF 323; 426 note 
See ArraonmgNT, PRIORITY or. See “Mortaaqne's Lien, 








se oe BB, 397 & 348 wea See seen, whe 21 
See Hinpu Law. è 
EEA et n . we a 373 
See Review, APPLicaTION FOR. s 
——— —— XI, ss. 10, 11, & 13 ‘i “yee 170 
See SALE For "ARREARS oF Revenos. e 
smem KIT, Are CRE ae ee i e v BBG 
See LIMITATION. s a 
ae 8 20 we wit a, s ` 425 note 
x See Mortaaanr’s Linn, freee 
e . 
———1864—XXV, s. 8 ` 180. 
Sge Rarsienca BY Sats. Cause Couar $o Hian Covrr. 
— ee XXVI œ’ a see See oe 76 
See Acr IX or 1872, 8. 27, 7 
———1868—XX, as. 52, 53, & 55 m i ws 41 note 
See MORTGAGEE’ s Liny, . $ 7 
e A e 
e . 
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ACT —~ 1866-—XX, s, 58° eee tie . ete vais e.n 408 
Sag Montaaces's LIBN. 


m1869 —IV, 5. 40... wee HS ae 
See Dissonurion oF Manniaae, 


——1870—VII, Scuxp. I, ou. 11 — Letters of Administration 

. —Lstate of Hindu in hands of deceased D&ughter’s Represents 

atives—~Trust Property.| On the death of a Hindu lady who 
had succeeded to her father’s property for the estate of a Hindu ’ 

daughter, it appeared that certain Government promissory notes, 

which formed a portion of the father's property, were then standing 

in her own name. On an application „by the sons for letters of 

administration to her esfate, held that, on her death, the grand- 

father’s estate became in the hands of her representatives trust 

* property, in rBapect of which no duty was payable under the Court 


avs te App. 6 


P ees Act . 
‘ Ix ras Goons gr Joysonzy Dossen e e vw 184 
———1871—IX, Sonem. II, No. 167 Si vis «9143, 144 note 
See EXECUTION or Dscren. 
fared SS a, Pr a L a wa 64 
- See Evmwsncs or Cnimp. ° 


— 





s 338—Evidence —Previoks Beposition— Admission. ] 
A deposition of a person in gygpitto which he was not a party, is, 
in a anbsequent suit in which tou a defendant, evidence against 
him and against thise who claim under or purchase from* him, 
although he is ave and has not been called as a witness. S. 33 of 
the Evidence Act (I of 1872) doesnot apply to such a deposition, 
but it is admissible, ugder the saree relating to admissions, 
albhough it might be shown that the facts were different from what 
my were stated to be in the former case. k 

statement in a bill of sale is evidence against those who are 
parties to it. i 

Soesan Brags v. ACHMUOT ALI... a tee App. 3 


ww IX, s. 27—Smali Cause Court, Law of—Agreement 
between Hindue—Acts 1X of 1850 & XXVI of 1864—21 Geo. 121, 
e970, 8s. 17 & 18—Letlers Patent, 1862, cl, 18— Letters Patent, 1865, 

° el. 19—Contract in Restraint of Trade.] The effect of Act XXVI 
of-1864 is that suita in the Small Cause Oourt are to be decided 
according to the law or equity administered in the High Court; by 
the Qharter of 1862 that law or equity was to be “ the Jaw or equity 
which would bave been applied by the Supreme Court ;” and by the 
Charter ‘of 1865 that “which would have been applied by the High 
Oourt,”. under the Charter of 1863, . 

. The Statute 21 Geo. III, o. 70, which applied to the’ Supreme 
Court, and gave ta Hindus éhe right to have matters of contract 
decided by their*own laws, Became, if its provisions apply to tite 
High Odurt, part of the law of that Court uot by virtue of the . 
Statute itself, but by virtyp of the Charter, which was subject to 
alteration by the &ovgrnor-General in Council; and having ceased 
to have any operation as an Act, it- was unnecessary to repeal it 
open by the Oontract Act (IX of 1872). 

hat Act is applicable-to Hindus residing in Caloutta; therefore, 

where the plaintiff, a Hindu, agreed with the defendants, also 

Hindus, that he would cease to carry on his besiness in a certain 

lopality in Calcutta, in consideration of receiving from them a specified 
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7 sums it was held in a suit to enforce the contrac? that such an agree- 
ment was void under s, 27 of the Contract Act. The words “not 
inconsistent with the provisions of this Act” in s. 1 of the Contragt 
Act apply to “any usage or custom of trade” or “any incident of ` 
any contract.” f 
Mapuvs Onuspzp Poramaniox v, Rascoonar Doss wwe T 
AOT—1872—X ih at, ia i rs ee wee 108 
° See JURISDICTION. 2 
m, Ongar, XV, iis sas ia we ö4 
See Evivason ox Oman, 
—— =, 8. 263— Verdfet of a Jury, witen to be set aside.¥ 
Quazn v. Mussanur ITWARYA P sas des” App. 1 
e ea e 
Quzex v. Hordo Maxsi.. ve we” s © App.2 note 
——--1873—X, 68,5 & 13 z. oo? Pe ane sen, 54 


See Evrenos or On, 


—a——, s. 18—Omission to take Eyidence én Oath or Afirma- - 
tion.] The word “omission” ins. T3 of-Act X of 1878 includes 
any owe and ig not limited to accidental or negligent omissions. 











JACKSON, J., disente ° . . 
Quszen v. Buewa Booeta we: Wate AA . 294 
pee acct nel n paannt, 
—.] 5.18 of Act X of 1873 does not render the evidence of a 
child of nine years of age inadmissible, if the evidence thas been 
advisedly, and not by an omissign recorded without any oath or 
affirmation, . 2 es . > 
QUEBN v. ANUNTO CHUCXKERBUTTY wi ia 295 note 
ADMINISTRATION SUIT_ ... i R ats ve 276 
See Pxacuror, PURCHASE sy. | 
ADMISSION ... ae T te si we * App. 8 
See Act I or 1872, s. 33. > ‘ 
ADVERSH POSSESSION tse a ap ove "a 315 
See MOETGAGE. 2 
ADVOOATH, RIGHT OF, TO APPEAR—Appeal from Moaie 
Non-Intervention of Vakil or Aitorney.] An advocate of the High 
Court may appear at the hearing of an appen from the mofussil eon 
the direct instruction of a client, and withont the intervention of 
vakil or attorney. ; 
i Gosınd CaunDeR Dorr v. Hunpey w u ` ‘App. 12 
AFFIDAVITS, CONTRADIOTORY .. 4 ieee we ere) 
: See INTERIM INJUNCTION. ¢* e ` 
AFFIRMATION OR OATH, OMISSION TO'TAKE EVIDENO® 
soo oe è sce a 294, 295 note ` 


_ See Aor X or 1878, 8, 13. . 
AGREEMENT BETWEEN HINDUS .. ere wa 16 
See Act IX or 1872, s. 27. 


ALIENATION BY HINDU DAUGHTER man 248 note 


et Huxpvu Law. ee x 
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ALIENATION BY HINDU WIDOW o m as "ae 226 


Sea Hnomu Witt. oe 
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t, CLAUSE PROHIBITING... Se wn 442 
See Construction oF WILL. 
ooo -, POWER OF ,., i s ste s. 450 
See Hinno Law. — 
ANCESTRAL ESTATE, SON'S INTEREST IN... ` . 187° 
See Hixpv Law. 
ANCIENT TANKS... aoe sts ae ase se 209 
o See ZBMISNDAR, Dury or. e. 
APPEAL ete i eee see eee see wee 21 3 App. ll 
oe See Bixpu Law. See Practyca, 
FROM MOFUSSIL ..: see ae se App. 12 
See ApvooArs, RIGHT OF, TO APPEAR. { Bae 
: -TO PRIVY COUNCIL, SPECIAL LEAVE FOR we 894 
‘See Radurarion VU oF 1819, 8.8, cn. 2, e: 
APPEALABLE ORDER a À j aa 862 


See INTERIM INJUNCTION. ” o s 


ARREST, PRIVILEGH PROMIS? a O aua t a App. 185 
© See Witness. ° ° 


ASSESSMENT OF ADDITION TO ESTATE PA YING REVE- 5 

` NUE DIRECTLY TO GOVERNMENT eee ase 221 note 

e « See Aconuriéx. . . 

ASSIGNMENT OF JUDGMENT-DEBT a es 425 note 
See MORTGAGEB' 8 LAEN. . 


PEPEE E C) 

ATTACHMENT, PRIORITY OF—-Act VII of 1859, s. 270—Eze- 
cution of Decree—Striking off Execution-proceedings—Money- 
decree.| A obtained a decree against C for possession and mesne 

nefits, but no specific amount of mesne profits was then assessed. 

Tn 1864 A, in execution of his decree, attached land belonging fo C, 
. but the execution case was struck off the file in 1865. After sev 

ineeffctual proceedings A reattached the property in March 1869, 

In execution of a decree against C, B had ih February 1869 attached 

the aime Propgrty. The property was sold under 4's attachment in 

May 1869, and on the application of A the Subordinate Ju on the 
, strength of A’s attachment in 1864, gave priority tò A’s claim over id 
that of B.' The balafice of the sale proceeds after satisfaction of 
A's deeree were only sufficient to cover a small portion of the decree 
e . obtained by B. Ima suit by B against A under 8.270, Act VOI 
of 1869; to recover the amount of her claim which remained . 
urfsatisfied,—held that the attachment of A in 1864, on the strength 
of which A's claim was ¢onsidered by the Subordinate Judge to 
have priority over that of B, was not a sufficient and valid attach- 
ment under s. 270. e The attachment contemplated by that section 
means an attachrient ‘after a final money-decree. Held also, that the 
striking off of the execution case of Ain 1865 caused an extin- 
guishment of the effect of the attachment of 180s,- a. AM 

e BINDA BISBEE V, LALLA GOPEENATH tee ueg >u 323 
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ATTORNEY, NON-INTERVENTION OF s: rae App. 12 

See Apvocarn, RIGHT oy, TO APPRAR. e ; 
AUCTION-PURORASER, RIGHTS OF... és vs s. 170 

See Sang FOR ÅRREBABS OF Revenue. 
BATWARA, PRIVATE ae a i we -170 


"See Sauu rde ARRRARS or REVENUB. 


®* BENG. ACT’ VI OF 1868, SOHED. K— Act XVII of 1860—Judicial 
A of Action—Liability of Magistrate. ] The removal by 
rank aot of an obstruction, in the exercise of the powers con- 
on him by Sched K, cl. 1 of Beng. Act VI of 1868, is 
a a judicial act; and the Magistrate i is thé@refore not protected by 
Act XVIII of 1860, from a suit in the Civil Court to try the ques- 
tion of the right of the person against whom the order was made ə 
to create the obstruction and for damages. - 


. Cuunpse Narain Sinan v. Baio Boris. Gorse. ww. 254 
BENGAL O@QDE OF 1793 a ne ies oe as ee LS 
See Ussurriep POLLIAM. s - 
, BLINDNESS ... E E ae ve 273 
. See Hixpu. Law. ai $ 
BONA FIDES Tune 148, 144 note; App. 13 
See EXECUTION oF Drong S Seog W renns, 
BUILDING, ADDITIONS TO . a eer „i o 205 tote 


See LANDLORD AND TENANT. - 


—————, RIGHT OF TENANT TO REMOVE Ay 205 note 
” See Lanprozrp anD Ta§anr. °. 


CAUSE OF ACTION ... fe a ° 87; 867 
See MOoBTGAGE. See J URISDICTION. 

CESSER, PROVISO FOR - oa ise ses i 60 
See Won 7 . 

CHARGE ON PROPERTY dis ‘ae see we ^ 21 


See Hinpu Law. 
————~—SHARH OF ESTATE IN HANDS OF A PUR. bg 


CHASER `. AC tea = 155 
See ÜO-SHARBRS. $ 
CHARITABLE DEVISE oo... ` ms aè Ma 442 
See CONSTRUCTION OF Win, : 
e “CIVIL COURT, JURISDICTION OF ... ea .. ° ‘221 note 
See AccRETION. $ 
COMPENSATION... 2! ay ah App. 7 
See QHATWALI TENURES IN BEREDHOOM. f a 
CONDITION, BREACH OF amo a © e a ee = 60° 
See Wink, e `’ 
CONDITIONAL LIMITATION ve eee gi ee a. 60 
See Wi, . s 
CONJUGAL RIGHTS SUIT FOR RESTITUTION OF.. oe 298 
n See Kurm, - 
e x s 
e 
e, . 0 bd 
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CONSTRUCTION OF WINDU WILL ... ste si a 226 
2 Seg Hinos Wir. r ‘ 
Se STATUTE ie ae”, easy sie 116 
See Unsettiup POLLIAM. 
oe WILL ane ie eee ere “vee 442 
: See Winn. e 
_ CONTRACT AOT.: See Aor IX or 1872, Oy Se 
———— IN RESTRAINT OF TRADE a 16 
See Act LX or 1872, s. 27. 
CONTRADESOTORY AFFIDAVITS „°? on wee, ii B02 


See INTERIM Insuncrion. 


° ° . 

CO-SHARERS— Payment of Arrears of Revenue by one Co-sharer— 
Charge on Share of. Estate in hands ofa Purchaser]. B, the 
owner of a fractional share in g joint mehal, mortgnged her share 
to-A. -A obtained a decree on her mortgage, and attached B's 
share in jhe estate, and afterwards purchased the same at the exe- 
cution-sale. Whilst her shage was under attachment, B stopped ° 
paying the Government revente, whereupon ‘the plaintiff, a co- 
shaver in the estate, paid the whole revenue in ‘oyler to save the 
mebal from sale. a suit brought a@ninstA and B for recovery 
of the sum paid by the plaati ga-beha f of B's share, 

Held, that the plaintiff was “entitled to have the*sum so paid 
declarêd to be a charge upon the share of B, which had been trins- 
ferred to A, but net to a personal decree against A. 


Sxrep waver Hossain v. Muppun Moongs Sa1H00n “a 168 
; é , 
COSTS), ee ee es. ek Pe aia .. 213 App. 11 
See Hinpu Law. See Practices. ` 
= -, DEPOSIT OF SECURITY FOR ss 180 


See REFBRENCE BY SmALL Cavsa Court TO Hion Courr. 
s 

COURT FEES AOT, See-Acr VII or 1870. 

CRIMINAL PROCEDURE CODE. See Acr X or 1872. 


GUSTO6M OF CALOUTTA e ° un er wee 201 
See LANDLORD AND TENANT. 


DAMAGE CAUSED BY OVERFLOW OF TANK, LIABILITY 

FOR. eA pea vee ree aes erry) >» 209 

See @eaanpan, Dory or, 
e 


DAUGHTER, ALIENATION BY ie is i 245 note® 
t * See Hinnu Law. ; . 
DAUGHTER'S ESTSTE “0 os if ... 235; 246 note 
` „See Hinpo Law. 3 f 
.DAYŠBHAGA EN he = bie ai 273 
See Hunt Law. g 7 
DEBTS, CLAUSE IN- WILL FOR PAYMENT OF se. we Ol 
_ See Hifpu Law. : 
DEBUTTER PROPERTY .., aà . 175; 450 
See Humeu Wiri See Hixpu- Law. a 
s t e 
e 
5 n j 
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n E + ° @ Page 
DECLARATORY DECREE a. ‘a a 982 


See Bevisw, APPLICATION FOR, m 


DEOREE BARRED BY LIMITATION a . 370, 371 note - 
See EVIDENCE, ADMISSIBILITY OF. ` 


re -— FOR SALE OF MORTGAGED PROPERTY AND PAY- '’ 


MENT OF DEFI@ENOLES m eee ove 21 
. See Himno Law. , s 
m——-——, FORM OF ... vai wind Bats ..298; 428 note 


See Soir von Resrirution or Consugan Rianrs. 
See Monraacne’s Lann. 


DISSOLUTION OF MARRIAQGE—Order &s to Settled Pr&perty— ` 

Divorce Aot (IV of 1869), s. 40.] By an ante-nuptial settlement, 
A settled certain immoveable property in Calcutta, t® which he was e 
absolutely entitled; upon himself for life, then upon his intended : 
wife for life, and then upon the children of the-marriage; but in the 
event of the intended wife dying in hislifetinte without leaving issue, 
then upon himeelf, his heirs and assigns forever. The marriage 
having been dissolved on the ground of the adul of the wife, 

* before any children were born of the marri and the wife having 
subsequently married the co-res ndent, by Whom shg had children, ` 
and with whom shg fontinued to live, the Court, under g. 40, Act IV 
of 1869, declared theesettlement void as regards the wife, and 
directed the trastees to reconvepwdgaprsperty to A for an absolute 


estate. > A 2 
Woon v. Woop in ss Sia are App. 6 
DIVORCE AUT. See Aor IV or 1869. ~ 2 
ESTATE OF HINDU IN HAND&§ OF DEOBASED DAUGHTER’S : 
© REPRESENTATIVES _... A Sot oan & A 184 
i See Aor VII or 1870, Scuzp. I, cr, 11. 
ESTOPPEL van eos try one s.e TTI ous 386 
See LIMTATION. èi 
EUROPEAN BRITISH SUBJECT dé on ie ww. 106 
See JURISDICTION. : : 
EVIDENCE one ee eee oo saws eve 116; eApp. 3 
See UNBETTLED Portam. See Acr I or 1872, s. 38. $ 
-=— AOT, 1872, s. 118 i m si Sa eA 





See Evipexcs or OmILD. 


mammaer, ADMISSIBILITY OF—Decree barred bP Limitation.] 
A decred for rent is admissible in evidence against a defendant to 
prove the rate of rent he was liable to pay, although the decree, has 
not been executed for three years, and has therefore become barred . 
under the law of limitation. , e ¢ ° ; 
. Mananasa -Besronuspek Maniox Banapoor v. RawaisHan 
Snaw es tes coal <8 aes tne "e +370 
~ - s 2 = $ 


— 




















A decree “for rent in a suit under Act X’ of 1859 against the 
defendant, an intervenor, which has remained ungxecuted for more 
than three years, is not in a subsequent suit admissible in evidence 
to show that the defendant had not, during a period subsequent to 
the'decree, been in éond fide receipt of the rent, 7 ; : 
Ram Sunpas Txwanr o, Saimunt Dewast - ie 371 note 
e * 
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EVIDENOE OF UHILD? ADMISSIBILITY OF— Competent Witness 


EXECUTION OF DECRES ...2 ° 








rare 
PEBSON 


o „PROCEEDINGS, EFFECT OF STRIKING OFF, $28; 426 note ® 


. 


, BX 


—New Tria®—-Aci X of 1873 (Oaths Act), 88. 5, 13— Evidence 
Ac (I of 1872), 8. 118—Criminal Procedure Code (Act X o 
1872), Chap. XV.] The accused was charged with throwing 
and C down awell. She was charged with the murder of B under 
8. 802 of the Penal Code, and on that charge she was tried and 
acquitted. Thereupon the Joint Magistrate, Without holding any 
further preliminary enguiry, committed her on a charge under s. 807 
of attempting to murder f. The only eye-witness of the offence, 
according to the Sessions Judge, was a child, and as she did not 
understand the nature of an oath or solemn affirmation, her evidence 
was taken on simple affirmation, The jury, found the prisoner guilty 
and she®was sentenced tò ten years’ transportation, Held, that 
the omigsion to administer either an oath or solemn affirmation, 
although knowingly made, did not render the child's evidence 
inadmissible. Held also, that the omission by thesJoint Magistrate 
to hold a preliminary inquiry on the charge under s, 307 being an 
irregularity which prejudiced éhe prisoner, in her defence, the pro- 
ceedings should be quashed, and a new trial held. 

Quagg v. Moggamor ITWARYA w. te on one 


287, 288 note, 291 note; 
See Kusrsanni. See ArracHMrnt, Pegy OF. 


s 
Limitation Act ( IX of 1871), Sched. ii, 
No, 167—Bona fides.] R “holder, applying fgr the execu- 
tion ofẹhis decree, is ęntitæd, under the provisions of Act IX, of 
1871, to have such execution upon his showing that his application 
is made within thie years from the date of a previous applicatfon 
to the Court to enforce the same deorge, or from the date of issuing 
notice under 8. 216 of thé Code of tivil Procedure in the same 


























mafter. 7 
Esaas OCnunprer Bose v. Prannara Naa ks aa 
— ——.] Under Act IX of 1871, 8ched. ii, No. 167, 





Caas anan 
a decrée-holder is entitled to have execution of his decree within 
three years of a notice under s. 216, Act VIII of 1859, or of a 
previous application for execution without any reference to the 
question of bona fides, ` 
Romını Nonpun Mrrrer v. Boogosaxn Onuxpse Roy 144 


- ~ PASSED AGAINST DECEABED 
oS st ae in u 334 
° See Agr VIIL or 1859, s. 210. 


See ATTACHMENT, PRIORITY or. See Morraaces’s Lien. 
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note 


note 


ECUTOR, PURCHASE BY® Fiduciary Relationship—Renuncia-» * 


tion of Eigecutorship—Administration Suit—Suit against Purchaser 
Sroge Executor to set aside Sale] D,a Hindu, died, leaving three 
sons S, S G, and Rgvho on fis death made a partition of his estate, 
and S covenanted with & C to discharge all claims made against the 
estute of D. In 1828, B, who claimed a portion of the share taken 
by S C on partitieu with mesae profits, filed a bill in the Supreme 
Court against S C and others as representatives of D, and obtained 
a decree for Rs. 2,00,000. Pending this litigation § C died, leavin 
aix tons, J, M, H, P, O, and S M, and s will made before the birt 
of # M, by which he left all his property to his sons ogher®%&han ~ 
B 
e 


a 
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SM. On the death of 8 C, J, as one of the executors of his will, 
compromised B's suit so far as it related to the estatof S C, for 
Rs, 80,000; and afterwards, in the same capacity, sued the repge- 
sentatives of S to recover that amount and the costs in the suit 
brought by B, and obtained a decree for Rs. 1,70,000. In the 
meantime H died, leaving the plaintiffs his sons and heirs, and his 
brothers Jand M, hB executors. J renounced the executorship. Af, 
on 8rd June 1854, as executor of H, executed a deed of assignment, 
by which he conveyed to J and S M, for Rs. 5,000, the interest of 
the plaintiffs in the decree obtnined by J, and subsequently ata 
sale of property belonging to the representatives of S in execution 
of the decree, J himself became the purchaser, In 1867, in an 
administration suit, which had been brught by the plofntiffa to 
compel M to acconnt for the assets received by him from the estate 
of H, the Master was directed to take an accov&t, which was 
accordingly done» In a suit brought by the plaindiffs, the sons of 
H, against J, M, and S M, to set aside the deed of 3rd June 1854, 
—held, that notwithstanding the renunciation of executorship by 


J, he stood in a fiduciary relation to the plaintiff, and the assign- - 


ment, being found to have been made for an inadequate conajderation, 
was ordered to be set aside on the plaintifis paying’the purchaser, J, 
the amount of the TEE a : en 
A decree in an diministration suit brought by the parties whose 
interest had been somi inst the executor of their father’s will, 
by whom the sale had been mad eno bar to the mainte- 
nange of a auit against the purchaser to have the sale set aside. 
HONENDEB ÜHUNDEE Mooxerses v. Murry Lari MooKERJER 


EXECUTOR UNDER HINDU WILL, ACKNOWLEDGMENT BY 


See Hinpu Law. |e 
t e « 


FIDUCIARY RELATIONSHIP 5 aao ee BO ORS 


See Exncoron, PUROHASR BY. 


FIRE CAUSED BY SPARK FROM ENGINE `.. u 


See RAILWAY Company. ° 


FOREOLOSURE wee ewe 


GHATWALI TENURES IN BEERBHOOM— Compensation— Reg. 


GOVERNMENT, RIGHTS OF , wt ~x on ete 


See Monraaar. * 
° 


XXIX of 1814.] Where land forming part of n ghntwali tewnre 
in the district of Beerbhoom was taken up for publio purposes, 
held that neither the zemindar nor the under-tenants of the 
gbatwal could claim a proportionate share in the ecompensation- 
money payable for such land. 

The money so obtained oarries with it all the incidents df "the 
original ghatwali tenure, and the ghatwal for the time being is 
entitled only to the interest accruing, therefrom during his lifetime. 


276 
21 


Ram Counpue Siwan v. Raza Jones Jus Kaan 1 App. 7 


See Accuerion. é 


GUARDIAN UNDER AQT XL OF 1888 he u m 


HEREDITARY TENURE ... i? a Sagat. Nee 


See Hinnv Law. 


© See UNSETTLED PoLLIAN, i e 
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219 
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-HINDU LAW ae ete eee ee one 16; 
Se@Unsettiap Porras, See Possesion, DELIVERY or. 
mea $ —_ Debutier Property—Sebait— Power of Alienation~— 


Res Judicata.] As a general rule of Hindu law, property given 
* for the maintenance of religious worship, and of charities connected 
with it, is inalienable. ` ° 

It is competent, however, for the sebait in charge of property 
dedicated to the worship of an idol, in his capacity of sebait and 
as manager of the estate, *to incur debts and borrow money for the 
proper expenses of keeping up the religious worship, repairing the 
temples or other possessions of the idol, defending hostile litigious 
attacks, gnd other like objects. The power to incar such debts is 
to be measured by the existing necessity for incurring them ; the 
authority of the jabut being in this respect analogous to that of a 
manager for an infant heir. A 

It being competent for a sebait to borrow money for necessar 
purposes, it follows that judgments obtained againat a former sebait 
in respect of debts so incurred} are binding upon succeeding sebaits, 
‘who form a continuing representation of the debutter property. 

. But, béfore applying the eels of res judicata to such judg- 
ments, the Court should be ‘Sabisfied, that the judgments, relied 
upon, are untainted by fraud or collusion, andthat the necessary 
and proper issues have been raised, tried,eand eiccided in the suits 
which led to them. CA 

Execution of such judgfemmerfould be decreed only against the 
rents aud profits of the dubutier property. . 
Perosusno Kwan Dasya v, GoLas Caanp Banoo ... ves 


Inheritance— Daughter's Estate—Stridhan—Jain Law 
~—Mitakshara.] Undeg the Mi ra Igw the estate which a 
daeghter takes in property inherited by her from her father, is only 
a qualified estate, and on her death, such property descends te the 
heirs of her father, and not to her own heirs. 

Cuotax Laut v. Cnunnoo LALL se Seer Soe gts wo 
s 


z —_—--— Mitakshara.] Under 
the Mitakshara, the unmarried daughter succeeds only in priority 
to her married sisters, and not to the ultimate exclusion of 
sucp sister's right of jnheritance from their father. ‘Therefore, 

e when a Hindu, under the Mitakshara, died, leaving two daughters, 
one married and the other unmarried, and the latter succeeded to 
e the father’s estate, and then married and subsequently died, leaving 
a son and hersister, her surviving,—held, that the sister was enti- 
~ tled tê succted,to the property as the next heir of the father. 

Dowsocr Koons v, Burmapao BABOY e as > 248 


— Daughter, Alienation by.] A daughter 

e inheriting property from her father takes a life-interest only 
in sach property, af has no bower of alienation beyond her life-e 
time. The heir of the father on her death takes the property as 
heig of the ancestor, and ‘not as her heir, 

Dezo Persuan g. Lusod Bor m. oon ove 245 


——— Exclusion from—Blindness—Daya- 
ee The blipdfiess which, under the Hindu law as recognized 
in Bengal, excludes an afflicted person from inheritance, refers to 
congenital blindness, and not to loss of sight which has sapervened 
after birth, 2 F 

e Monessa Cuuspeg Roy v. Cauonper Monos Ror O aD 
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HINDU LAW—HMithila—Son's Interest in ancestral Estate.{ Ances- 


meree 


tral property which descends to a father under the Mila law is 
not exempted from liability to pay his debts becanse a son is bora: 
to him. Such exemption can only be pleaded when the nature of 
the debts incurred by the father is such as would free the son from 
the usual obligation of'discharging his father’s debts out of the 
ancestral estate. e 

A decree, properly obtained against the father, can be executed 
by sale of such ancestral estate, and the intgrest of the sons as well 
as of the fathors wiil be bound by it. A purchaser at such sale is 


` not bound to inquive into the circumstances under which the decree 


was made. . 
Giromarms Larr v. Ranroo Lari. 
Muppun Taazgoorg v. Kantoo Gart iiy e sre 


? e 
Will—Joint Family— Powers of Kurig—Limitation— 
Acknowledgment by Kurta or by Executor under Hindu Will— 
Clause for Payment of Debts—Charge—Acqutescence— Guardian 
under Att XL of 1858—Appeal—Aci VIII of 1859, ss. 337 & 
848— Mortgage—Decree for Sale and Payment of Deficiency— 





°Cosis.| H,a Hindu, died, leaving two adult bnd"two minbr sons, . 


and having made a will or anumatipatra addressed to his two eldest 
sous L and G, whem he thereby appointed malik mihhiars of the 
whole of his esta ve ful powers of management. He directed 
them to maintain his widow and mjpor sopg and to pay the marriage 


_ expenses of thedatter out of the joi 3 and further directed 


them to pay his liabilities, and, if necessary? to maise money for that 
purpose by sale or mortgage; the necessary dgguments to be 
signed by L and G, “the names of the infants being signéd by you 
as guardians and executors.” Iņ case of the death of either L or 
G, the will provided that all the®powers of*th8 executors shoyld bg 
veated in the survivor, the minors to have the same powers upon 
attaining majority. The will further provided that the executors 
should, when the minors came of age, “make over to them with 
explanation the share of each ;” and that the four sons should take 
the property in equal shares. Z died after his father, ledviag a 
widow, and having made a will, whereof he appointed G executor, 
and G subsequently obtained a certificate under s. 7, Act XL of 
18658, in respect of the property of his minor brothers. Therea 
G, by a deed in the English form, which was executed by him alon 
“as executor of H” and also “as executor of L,” mortgaged a 
portion of the property to the plaintiff to secure Rs. 6,847-8-38. Of 
this sum Rs. 947-3-3 were advanced to G at the time of the mort- 
e, and ‘were applied by him for the benefit of Hy esthte, 
Rs 1,000,were advanced to pay a debt due from Z to third persons, 
the remainder being in respect of debts of H, all of which, howeyar, 
with the exception of one debt of Rs. 100, were barred by the law 
of limitation. In a suit by the mortgagee for an account and sale, 
or‘foreclosure of the mortgaged property, it appeared that one of 


* the minors had attained his majority when the mo © Was Oxe- 


cuted, and the other some years thereafter, fund that both had bebs 
informed of the mortgage several years befSre the quit, and had then 
raised no ébjections. No question as to the effect of the limitation 
law on the mortgage was’raised on ‘the pleadings or at the trial. 

Held by MARKEY, J. that although the mortgage wes not executed 


~ ‘in accordance with the will of Æ, the younger sons had stood by and 


e, ó a3 


had taken the benefit of the transaction, and could not therefore 
question it. A member of a joint Hindu family is-bound when hê 
comes 8 age to make himself acquainted with the acts duriug bis 
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minority of the m&nager, and to express his dissent at once ff he 
disapprove®of such acts. Held also that Act XL of 1858 does not 
prevent a guardian, who has obtained a certificate thereunder, from 
selling or mortgaging property in Calcutta without the sanction of 
the Court. 
No evidence having been offered as to L's estate when the 
mortgage was executed, or that L's widow kew of the mortgage, 
the suit must be dismissed as against her. j 
Held, on appeal, by @louce, O.J., and Powrrrmx, J., that debts e 
by Hindu law being a charge upon the estate of the debtor, and the 
intention of H, as shown by the provision in his will for the main- 
tenance of his widow and minor sons, being that the family should 
for a time continue to* be joint, no chétge or trust was created by 
the clause in H's will for payment of his debts, and therefore the 
e fact that, ineexecuting the mortgage, G professed to act under the 
will and not as kuria, did not invalidate the.smortgage. For the 
same reason, the clause for payment of debts could not prevent the 
operation of the latr of limitation, 
The manager of a joint Hindu family, or the executor ofa Hindu 
will, hag no power, by acknowledgment to revive a debt barred by 
‘the law of limit&tion, oe a against himself. ° 
G, as kurta of the §oint fanfily, could not e a valid bai ie 
of L's share separately from the shares of the bgr members of the 
family; hia estate therefore was liab¥ te pay the plainjif the 
Rs. 1,000 borrowed to filed setedt, and his representatives could 
claim to be repaid from L’s estate, x 
OPALNARAIN Mozdompar v, Muppvomurry GUPTaE. ° 
Suosyessueosun Mozoompar v. Moppomuirrxy Gurren. 
Moppomurrr Gurrss v. BAMASOONDERY Dossex se g- 2 


HINDU PAW- Widows- Aocumulatidhs.] Immovenble property pur- 
chased by a Hindu widow with the profits of her husband's estate, 
there being no proof of any distinct intention on her part to sever 
such purchases from the estate and appropriate it to herself, held to 
form part of her husband’s estate. 
Onpa Koorr v. Koom: Oopuy Sinau .., s s 159 


———— WILL— Dedication to Idols—Debuttur Property—Perpetuity— 
Trust] A Hindu by will devised certain property, consisting of a 
Amily dwelling-house and land, to trastees for ever, for the re- 
sidence, maintenance, and performance of the worship, of certain a 
family idols, and appointed his sons and their descendants in the 

° strict male line to be sebaits of the idols for ever, making provision 
for etheir, residence in the family dwelling-house ; the will also con- 
tained a clauge restraining any partition, division, or alienation of 
the property so dedicated to the worship of the idols. ‘Ihe testator 


appdinted the trustees executors of his will, and by a codicil be- . 
queathed legacies to various members of his family. In a suit 
against the executors to rqpoyer a legacy so bequenthed—- . g 
Held, the devi8e of the property to the idols was void and im- , 
gperative, as being a settlement in perpetuity on the male descend- - 
ants of the testatgr, and dor their use, and not a real dedication for 
the worship of the idgls. ce $ 
PromotHo Dosssa v. Rapmisa Pegsapo Durt ew 176 
HOSPITAL .. ® 4. var ou ana ac e. 442 
” See CONSTRUCTION or Wii, 
IDOL; DEDICATION TÒ , ... ee ai sii m 175 
e See Huwu Witt. = . @ . 
z . j e of 
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IDOL, JOINT OWNERSAIP IN RIGHT OF WORSHIP OF « 166 
` Bee Parrrrion. ° 
IMMUNITY OF OFFICES AOTING IN GOOD FAITH 22? note 
See ÅOCRBETION. 
` INDIAN COUNCILS AOT. See 26 Vior., 0. 67, - 
INHERITANCD ste P ies 1.235, 245 note, 246 note 
° -See Hrou Law. ‘ ars 
an oe, EXCLUSION FROM re: wee we 273 
See Hinov Law. - 
INJUNCTION -© en a a Sas me C an 852 
, See INTERIM Insunotion, R‘. . 
INTEREST IN LAND** weg tee eh. S255 418 note 
See MOBTGAGEE'S Lisn. . 
se 
—-——, PAYMENT OF. ... s rs P ws 315 
See MontTaaas. a “¢ . 


e ? °. 
INTERIM INJUNCTION— Contradictory Afftdavits—Suit. for Speci- 
Jie Performance—reparabla, Injury —Lettera Patent, 1862 & 1866 
— Act VR of 1869, a8. 92 g $4—Appealable Order.] The plain- 
tiffs being in posgession of a certaisttaagedt used for docking and 
repairing vessels,’ and being threatened by¢he defendants with a 
suit to eject them therefrom, sued for specific performance of an 
alleged agreement between themselves and the def€ndants, under 
which they were, on certain terms, entitled to the use and occupa- 
tion of the dock until the, repaifg of twoeofetheir vessels were 
completed; and for an injunction to restrain the defendants ftom ® 
ejecting them until the completion of the repairs. In support of an 
application for an interim injunction to restrain the defendants from 
taking proceedings to eject the plaintiffs until their suit had been 
heard, the affidavits of the plaintiffs stated that on the faith of the 
reement one of their steamers had been docked and taken to 
pieces; that the repairs could not be finished for a considerable 
time, and that the vessel could not be removed from the dock with- 
out great loss and irreparable injury to them. The affidavits of the @ 
defendants denied the making of the agreement alleged by the 
plaintiffs, and set forth another agreement, under which they« 
alleged the plaintiffs had been in possession of the dock, and whic! 
agreement having come to an end they were entitled to eject the 
lain tiffs ; they aid not deny the loss to the plaintiffs which would 
be the resit of moving the vessel before the repairs were com- 
pleted, nor did they allege any delay in making the repairs, but’ 
thèy submitted that such loss would be the consequence of the 
plarytifis’ own act in docking their repourta any final agree- 
ment having been come to between the parties. "Ihe dock was 
situated in the district of Hooghly, and the defendants’ suit for. 
possession, unless transferred to the High Gourt, would be tried in z 
the Hooghly Oourt. There were facts which in the opinion of the 
; Court went to show thaf the plaintiffs had acted bond fide. Held, 
(per Mazxsy, J.) on the above facts, that inasmuch‘ts,the plaintiff’ 
statements if true raised a fair and substantial question for decisjon 
as to the rights of the parties, and looking to the inconvenience of 
allowing the same matter to be a ae simultaneously in different e 
Courts bagween the game parties, the plaintifs were entitled to an , 


nN 


. ° GENERAL INDEX. 
e 


interim injunction festraining the defendants from bringing thei 
, suit, untilethe plaintiffs’ suit was heard. 

a Semble.—An interim injunction may issue although there is a 

contradiction on the facts. ; 

On appeal the Court was of opinion that, under the circum- 
stauces, there was an equity which entitled the plaintiffs to be kept 
in quiet and undisturbed possession of the “dock until the repairs 
were completed; and confirmed the order for an interim injunction, 
but modified it by regtraining the defendants not from bringing 
their suit, but merel m be any decree they might obtain 
therein until the plaintiffs should have had a reasonable time to- 

` complete the repairs of their vessel. 

Altfough by the L8tters Patent df 1865, the provisions of 
Act VIII of 1859 were not expressly made applicable to the High 

e Court, as wes done by the Letters Patent of 1862,—semble—the 

order granting the injunction was an order under s., 92, Act VIII 

of 1859, and therefore an appeal lay under s. 94, 

Moran v. River Sreay Navication Company wee 


IRREPARABLE INJURY see aes ee ai sa 
> See Lersmim Insuncrion. . 


ISLAND-CHUR ie ae S i Ju D i 


See AcORETION. ` e 


JAIN LAW ... ee sae ae a Re T 
See Hmou Law, Y° + `“ 5 
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JOINT ESTATE, PRESUMPTION OF ah see ae 
See VENDOR AND PURCHASER. - 
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See PARTITION. : 


at m IN RIGHT OF WORSHIP OF IDOL... 
See Partition, f 





JUDICIAL ACT nee ite nr Du isi 
` See Bena. Acr VI or 1868, Scusp. K. 


JURESDICTION— Cause of Action—Aci VIII of 1869, s3. 5.] Bya 
* contract entered into at Beerpore, in the district of Nuddea, the 
lain tiff ae to supply indigo-seed to the defendant, the seed to 
bs paid fox®on delivery by an order to be sent to the plaintiff on 
receipt of the seed. The plaintiff resided at Berhampore, in the 
distræt of Moorshedabad, and the defendant carried on business 
at Beerpore, in the district of Nuddea, where delivery was to be 
madé, The seed was dq@livgred by the plaintif as agreed, but the 
defendant refuséd to pay for it. In an action brought in the - 
Moorshedebad Courteto recover the price of the aeed,— held, that’ 
the Moorshedahgd Cort had jyrisdiction to entertain the suit. 
T'he- refusal of-payment by the defendant, which was to have been 
made in the district of Moorshedabad, was a sufficient cause of 
action under 85, Act VIII of 1859, to enable the plaintiff to sue 
in that Court. . 
Semble.—The words “cause of action” ip that section do not 
‘mean the whole cause of action. 


e Hius v. Crank ove vena ew? 
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JURISDICTION—Huropean British Subject—Ciminal Procedure : 
Code (Act X of 1872 )—~24 § 25 Vict, c. 104, s. 9—26 Tact, c. 67 
{Indian Councils Act), 83. 22 § 42—Letters Patent, 1862, cl. 21—, . 
Letiers Patent, 1865—34 g 36 Vict. c. 34.] A European British - 
subject in the mofussil was convicted by a Magistrate under the 
provisions of Oh. vii of Act X of 1872. Hoe appealed to the High | 
Court on the ground (miler alia) that the Magistrate had no juris- 
diction to try the case, inasmuch as the Governor-General in 

e Council had not the power under 24 & 25 Vict., o. 67, to subject ` 
a European British subject to any jurisdi@tion other than that of 
the High Court, and therefore the provigions of Act X of.1872 
under which the prisoner had been tried were ultra vires and 
illegal. Held that the jurisdfction of the High Court as given by 
the Letters: Patent is subject to the legislative powers of the’ 
Governor-General in Council, and therefore thé Magistrate had 
jurisdiction to try thp gase. K , 

Qusnn v. M BARES aie see sg a one 





See Acckution. 
KISfBANDI — wie: Se Piet 
See Mortaagze’s Lien. ` à i ‘ 


e Te ous 
———_-—_Ezeoution of Dacree®| Where a decree had been obtained 
for a certain sum of money with@u, gabetest, and afterwards a 
kistbandi was filtd, by which the decree-holger and the judgmoyt- . 
debtor agreed that the amount of the decree shẹuld be paid by 


instalments with interest, and the judgmeut-debter had, by his 
conduct for several years, trented the ‘kistbandi, ag if it were a 
decree ;—held, that, under the gircumstancea of the case, the 


could not be executed as a decree, and that a fresh suit should be 
brought upon the kistbandi; but the decree-holder was entitled > 
to take proceedings on the kistbandi as if it were part of the 
original decree. e., ° 


—s— OF OIVIL COURT ° TE we ^ 221 note 


we an oes 423 uote 


LE eae could not afterwards object that the kistbundi® -- 


Dinonxata Ben v, Guaucaurs Pau vee ise wa. 287 


ma  — —_--—..] There is no procedure under 
Act VIL of 1859, ander which execution can be taken out upon a®, 
kistbandi, filed in Court after decree, which has not been incor- 
porated with the decree. K i 


. 
Mapsaus Caonpszs Doxprut v. Manuos Laru Kaan , 288 not 


' : . 
EESAN - —--—-——~.] Where a decree was obtained 
for. a sum ®f money, and afterwards by an arrangement between 
the judgment-debtor and the decree-holder it was agreed that-thé 
decree should be payable by instalments with interest at a very 
large rate, and payments had subsequently geen made of large sums ` 
.of money in the terms of the arrangement, and a balance remained 
due, it was held that the decree-holder could mot recover in’ exes 
cution of the decree any sum beyond what was stated in the-decree. 
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. .» See Hiınpu Law. 7 Nets tag, FE 


——, POWERS OF ° sy Pe lie Jes ae eS 
See Hixvu Law. t e 
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LACHES: e s. sis on tee oe tan 


See LIMITATION. 


° LANBLORD AND TENANT—Tiled Huts—Right of Tenant to 


remem sales, oeta 


remove—Custom of Cee sane | n:a case stating 
that the plaintiff became tenant to the defendant of certain land in 
Caloutts, and at the time of becoming such tapant purchased, from 
the out-going tenant, with the defendant's knowledge, two tiled 
huts, which were then standing on the land; that “it had been the 
practice in Calcutta foréenants to remove such tiled huts as those 
of the plaintiff, erected upon the” land let to such tenants, and such 
huts were by such practice treated as the property of the tenants, 
who, by such practice, were in the habitef disposing of them with- 
out the consent of their landlords;”.that re ing on the above- 
mentioned practice, the plaintif, with the dekon ant’s knowledge, 
had partially pulled down and rebuilt such huts; that the plaintiff's 
tenancy was determined, and the plaintiff ejected from the land, by 
the defendant; that before leaving she endeavoured to pull down 
and remove the hats, but th&t she was prevented from so doing by 
the defendant, who claimed the huts as her property :— 

_ Held, that the plaintiff, by the practice stated, was entitled, before 
pring up possession of the Mand, to pull down and remove the tiled 

utg. . 


Held further, that apart from the gxistence ®f a valid custom 
entitling the tenant to remove tiled huts, theþlaintif having bought 
the huts from the out-goihg™aear! with the defendagt’s knowledge, 
and welying on the, praetice, and with the defendani’s knowjedge 
having partially pulled down and rebuilt the huts, was entitled as 
against the-defendant to remove them, 


Parsorry Brau v. WOooNATARA Danne ... uae ida! a 


2 
: Building,” Right of Tenant to re- 
move-— Additions to existing Building] A tenant, making additions 
to an existing building, is not entitled to remove the building, but 
is only entitled to compensation for the present value of the 
expepses incurred by him in making such additions. Possibly, in 
some cases, he may remove the additions if he ean do so without 
in any way injuring the original building. 
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OPAUL MULLICK V. ANUNDO CHUNDER CHATTRREJAS ... . 205 note 


LANDS TEMPORARILY OR PERMANENTLY SETTLED 


See ACCRETION. 
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© See Unserrigsp POLLIAM. 
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-a & 1865 n ais ie ae 
See INTERIM INJUNCTION. . 
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LIMITATION | bee st ev Riles rif 21; 315; 418 note 
See Hinpuv Law. See Mortaaar. Ses Morngaarr's Lanex. 


~—— Act XIV of 1859, 8. 1, cl. 15, & 8. 5—Lachess~ ° 
Estoppel—Meane Profits.) The laches of a mortgagor in taking no 
, steps for many es to enforce his alleged rights, may afford evi- è 
dence against the existence of those rights, but cannot estop him 
from asserting them, if they do exist, at any time within the period 
of sixty years allowed by s. 1, cl. 15, Aot of 1859. . 
A defendant who seeks to protect himself by the provisions of 
s. 5, Act XIV of 1869, against the cluim of a mortgagor suing 
withio pee years to recover mortgaged lands, must show vers 

















that he or the person fromevhom he deriveg his title was a boga fi 
purchaser. 
On account of the plaintiff's laches the Judicial Committee ( 
disallowed mesne profits prior to the date of the institution of the ° 
suit; which had been allowed by the High Court ° 
JugasenatH Sango v. Syrup Suan Manomso Hossain one 386 
s 
©——ACT: See Aor IX or 1871. 
MADRAS REGULATION—1802— XXŲ KEA sea wwe 115 
: See.Unsertiuxp Poruiam.* . >» . s 
a on 2 J ~e— XXXI sss ar. we 115 
* See UNSETTLED Pointy, 
z -oF 
MAGISTRATE, LIABILITY OF ar Spo ae wg ee 254 
See Beng. Aor VI or 1868, Scrap. K, 
a ad ° 
MARRIAGE, DISSOLUTION OF ate fie See App. 6 
; See DISSOLUTION oF My zpiaaz. ae f 
MESNE PROFITS a... eae a as we? A 886 
See LIMITATION. 
MITAKSHARA __... as 7 PE vs. 286, 246 note ei 
See Hmv Law. e. 
MITHILA | Bh. itv sis vas ši e. 187 
See Hinpu Law. j 
MONEY-DECREE ... A ... 328; 408, 422 note, #25 note 
See ÀTTACHMENT, PRioRiTY or. See Mortasqne’s Lian, 
MORTGAGE ... i is Sa ae on say al 
g See Hinpu Law. eh aes 
š Foreclosure—Reg. XVII of 1806, s. 8—Cause of 
Action.] A, by a Bengali deed of conditional sale dated: the ad ; 
10th of August 1853, mortgaged two estates, the deed providing k 
that the mortgage-debt should be r aid on the 9th of July 1865, “ 
- and that,.on default of payment, the deed of conditional sale should 0 


* become one of absolute sale, and that the mortgagee’shoulll there- 
‘upon acquire the absolute proprietary right, and might enter upéh 
‘and retair possession of the mortgaged property. A failed to pay 
„at the time stipulated, and on the 18th of December 1856 her right, ' 
title, and'interest in the estates were sold in‘ckegution; and pur--- - i 
chased by the defendants without notice of the mortgage. On the 
Srd of April 1866, the plaintiff bought the- mortgagor's interest, 
ond in August 1887 he instituted foreclosute “proceedings under 
Regulation XVI of 1806 against the defendants, the’ auction-py- 
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chasers. In a suit Mstituted by the plaintiff on the 22nd January 

1874, agast the auction-purchasers, to recover possession of the 

mortgaged property, held, that the cause of action arose on 9th 

July 1865, when default was made in payment of the mortgage- 

debt, and the suit not having been instituted within twelve years 
° from that date, was barred by s. 1, cl. 12, Act XIV of 1859. No 
new cause of action arose by reason of the fogeclosure proceedings 
on the expiry of the year of grace in August 1868, 

Where notice of foreclosure was shown to have been served 
according to the usual @urse of business in the Sheriff’s office, the 
Court presumed that a copy of the application had been duly served 
therewith; but where it appeared that, according to the practice 
of the High Court, mantion of the application would have been 
made in he order if it had accompanied the notice, and no such 
mention waggnade, the Court refused to make such presumption. 

Danonara Ganaoory v. Nurse Prosman Dass... e 


MORTGAGE —Paymgnt of Interest—Adverse -Possession — Limitation. ] 
The defendant mortgagede certain immoveable property to the 
poeni by a bye-bil-wafa, or deed of conditional sale, dited 20th 

anuary 1861. | The deed stipulated that the mortgage-debt should 
' be repaid on the expiration of three years from the date of thee 

* execution. The morfey-was “not repaid at the stipulated period, 
and the mortgagor remained in possession of ghe property, but 
there was some evidence to showy that hp had made payments of 
interest on the mortgage-dght testhe plaintiff. In February 1870 
cn dee took proceedings to foreclose the mortgage, and on 
16th February 1872 he instituted a suit for possession of the pre- 
perty. The defence was that the suit was barred, the plaintiff 
having been out of possession for more than twelve yeara previous 
to the institution of the suit. id, that payment and acceptance 
ef interest was evidence of the cohtinuarice of the relation between 
the parties created by the mortgage-deed, and until the mortgagor 
advanced any rights adverse to the mortgagee, the possession of 
the mortgagor was permissive, and no cause of action accrued to 
the mprigagee. 

Mankes Kooze v. Buea Musxoo eee ose en 
MORTGAGER’S LIEN—Act VITI of 1859, es. 2 & 32-—Act XX of 
1866, ss. 52, 53, & 56.1] A regular suit will lie for a declaration, 
fhat proper mor teamed y a bond on which a simple money-decree 
had been obtained by the mortgagee under the provisions of Act 
XX of 1866 continues liable for ths decree, though in the hands 
of third persons. 


87 


315 


e Qonun Naram Caowpney v. Cartea Recxa Goorta 411 note 
° 


- , 8. 7—Limitation—Interest 
in Land-——Multifuriousness.] S. 7 of Act VIOT of 1869 does not 
bar a suit for a declaration that property in the defendant’s pos- 
session is subject to the mortgagee’s lien, on the ground that such 
property was pagt of the groperty mortgaged, and was not included 
In a previous suit against other parties for other portions of the pro~ + 
perty mortgaged. ° 


In THE ma@ran of ran Permios or Horry Momos Pari- 
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MANICK w ° ass re ns sis 418 note 


-p Money-Decree.] _& mortgagee who obtains 
n simple money-decree upon a bond by which property is mortgaged 
to him as a collateral security, does not retain his lien on the pro- 


erty mortgaged after it has passed into the hands of third persons,- 





Sawrora Sine v, Busenvox BAHOO a. Siege Be OTS 
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MORTGAGEE'S LIEN—Money-decree—Act VIIPof 1859, 38.1 § 2 





—Act XX of 1866, s. 53.] The taking a money-degree on a 
specially registered mortgage-bond under s. 53, Act XX of 1866 
does not extinguish the mortgagee’s lien on the property mortgage 
by the bond. ‘There is no substantial difference between the effect 
of an ordinary money-decree on the bond, and a decree on the bond 
for sale of the mortgaged property ; so that the remedy of the mort~ 
ee is the same, so far as the parties to the suit are concerned, 
whether the decree be made under s. 53, or in a regular suit, A 
proceeding under s. 58 is a suit of a ci@il nature within the 
meaning of s. 1, Act VILL of 1869, independently of any peculiar- 
ities in the special procedure to be adopted. Therefore, where a 
creditor has resorted to the summary procedure provided bya, 53, 
and-has recovered a portion of his claim in execution of the decree 
B0 obtained, a regal suit subsequently brought toyenforce his 
remedies on the bond, giving the defendant credit for the amount 
already recovered, is barred by s. 2, Act VIII of 1859. But where 
the property mortgaged has passed into the hands of third parties, 
there is nothing in the fact that the tnortgagee had obtained a 
decree on the bond, to prevent him from bringing a separate suit 
@gainst the transferees. re ° 


Syrup Emam Momrazooppren Mavfomunev. Ragzcoomar Dass. 


HARANCHUNDEE sGHose v. Dinosunpnoo Bose °... naaa 
e 


e e s 
te meeen aeie mae ae aaan da Striking off Execution Pro- 
ceedings— Efect of Assignment OF Judffmint-debt—Sale of Pro- 
perty p which there is a Lien—Act XIV ofe1859, s. 20—Act VIH 
of 1859, 8. 270. The striking off of an execution-proceeding affects 
only the files of the Court and the application for safe, and’ does not 
interfere with the continuance of any attachment under the decree 
which is executed, t A gto cg 

A simple decree for money upon a bond by which immovenble 
property is mortgaged, carries with it a lien upon the property 
mortgaged, and that lien continues as an incident to the debt when 
it passes from a contract-debt into a judgment-debt, and it con- 
iene when such judgment-debt is subsequently assigned to a° pur- 
chaser. 

An attachment under a money-decree on a mortgage bond and a 
mortgage lien cannot co-exist separately in the property hypothe- 
cated, ond such an attachment must be treated when existing as a 
attachment for enforcing the lien. And if property subject to 
such lien is sold in execution of a deoree while it is under 
attachment under the decree upon the mortgage bond, the 
lien existing upon the property is transferred from the property*to 
the purchage-moneys, and thereupon the property beooifles thence- 
forth dischirged from the lien. If after the rejection of a claim 
preferred by the mortgagee, or person claiming the lien, no regular 
suit is brought under s. 270 of Act VIII of 1859 to enforce the lien, 
tha} lien is lost, and the decree becomes thenceforth a mere money- 


. decree discharged from any incidental lien. 


* In order to keep a decree alive, e. 20 of Ac? XIV of 1859 doese 
not require more than that some agtual procteding should be taken, 
which, if suecessful, would result in ho discharge or partial dig- 
charge of the judgment-debt. The proceeding negd not be.by a 
person legally and rightfully entitled to the decree. © 
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amount of a decree ®btained upon a bond, does not effect an exfinc- 

tion of the original debt or the mortgagee’s lien upon property 
orgaga to him by the bond. 

v AMORURN LALL v. Koonpun KooMARBE ste 423 note 
MULTIFARIOUSNESS oa + ase one soe 418 note 
See Mortasaes’s Lien. e 
- NEGLIGENCE ene x “e vee ase 1 $. 209, 

See Ramwar Qompany. See Zeminpar, Dury or. 
NEW TRIAL sat a rr ae we 54 
See EVIDENCE OF Čar. 
e 

NOTIOR? gi es 8 a SBT 

ar See WV anvor AND PurcHasBR. 
~———~, SERVICE OF Hi ue we 3894 
See REGULATION VIU os 1819, 8, 8, cL. 2, 

NUCLEUS .. S K ni oe” ue 337 
See Vanpoe AND Puronasmn. 

ota. oR AFFIRMATION, TATSIA TO TAKE EVIDENCE 

> ON 7 . Hes 294, 295 note 

See Aor X or 1873, 8. 18. 6. as . 

OATHS ACT, 1873, 0.5818. P u O n i a 

4 See Evipexos or Cun. = z 

PAPER BOOKS, DELIVERY OF ose aa Sa App. 11 
Ste PRACTIOE. 

"PARTITION— Right to *enforce—Joikt Ownership.) In all cases of 
joint Swnership, each party has a right tò demand and enforce 
partition. è 

Paana Soonpzees Desgia v, JARDINE, Skinner & Co. 167 note 
— s—Joint Ownership in Right of Worship of Idol] The 
reasons ag for which one of several joint owners is entitled to a parti- 
tion of the joint property, apply also to the case of a joint right of 
performing the worship of an idol. The joint owners of such a. 
. right are entitled to perform their worship by turns. 
A Mirta Kunra ÅUDHICARBRY v. NBERUNJUN AUDHICAERY ‘,,, . 166 
PAYMENT OF PEBEAES OF BEYENUP BY ONE CO- OF, 
SHARER ... k one sis . 165 
° See So- sHARERS, ‘ a 
PERPETUITY a ʻi ae sie we aes C170 
. 2°, See Hinve Wir. “ 
"POLLIÀM wee vy one aoe ive a 115 
See Uxé porte fortran. a 

POSSESSION, Dau RY OF —Title— Hindu ` Law — Vendor and .. 
Purthasér.] pA of possession is not necessary to the transfer _; 
of ftl A among Hindus. . 

Per Manxsy, J—As-a generál rule of law, when 4 vendee has 
got a document Which i in terms professes to miake oyer property, -and 
. the document is registered (in case i e is necessary), he 
at at once the owner without actual delivery of possession. 
Gunaanveer. Nuxves v. Raguusaam NuUNDER e g >e 307 
e 
e i e 
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See Reavrarion VIIL or 1819, s. 8, ov. 2. ° 

~ Appeal Delivery of Paper Books—Costs—Rule 49 afe 
Original Side.] Where the respondent has not delivered paper 
books, as he is allowed to do by Rule 49 of the Rules of the High 
Court, Original Jurisdiption, on default of the appellant to deliver 
them, andthe appellant does not appear at the hearing, the appeal 
will be dismissed without costs. 


@age 
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Horrosoonnary Dosssa v. OALLYPUDDA DUTT r a App. 11 
PREVIOUS DEPOSITION _ n ee os «App. 3 


See Act I or 1872, 8. 33, 


PRIORITY OF ATTACHMENT Sie ita 8? ae 


t 


See ATTACHMENT. ` 
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PRIVILEGE FROM ARREST .. is i si App. 1 


See Witness. 


PROPRIETARY POSSESSEON wr. Ti “ane v 


PRQPRIETOR OF LAND _ ... si sf nies ta Se cane 


ee Unsertiep POLLIAM. 


See UNSETTLED POLLIAM. , ° 


PUROHASER AT PRIVATE SALE, SUIT BY, FOR- POSSESSION 
s 


OF SPECIFIO SHARE è . 


oe see coe 


See SALB For ARRRARS be Revayus. ' 


RAILWAY GOMPANY —Fire caused by Spark from Engine— Acton 


for Damages—Negligence—Statutory Powers.] ‘The Hast Indian 
Railway Comipany was incorporated under 12 &T3 Viet, c. 93, 
“ for the purpose of makio and constructing, working and maintain- 
ing” the East Indian Railway, inďuding all hecessary, accessory, or 
convenient extensions, branches, &o,, as might be agreed upon between? 
the Railway Company and the East India Company ; and by agree- 
ment between the Railway Company and the Eest India Company, 
dated 17th August 1849, the Railway Company was “ authorized 
and directed to make and maintain such stations, offices, machinery 
and other works and conveniences connected with the making, 
maintaining, and working the railway,” and “to provide a- good 
and suflicient working stock of engines, carriages, and other plant 
and machinery for working the said railway.” The plaintiff was the 
owner of a piece of land adjoining the railway line at Kharmatta, 
a station on the Chord Line of the Company’s railwny, on which 
land’ was erected a bungalow, with stables and out-houses adjoining, 
In an action brought by the plaintiff against the Railway Company 
to recover gompensation for damages occasioned by a fir® pear | by 
a spatk from one of the engines of the Company, the plaint alleged 
want of dué care on the part of the defendants in the management 
of the line by allowing-dry grass of too great a length to remain on 
the railway banks, and in driving their gngjnes alont the. line with- 


* out die precautions being taken to prevent the expllsion of sparks, 


` Held, that'the défendańt Company was authorized to ran locomo-, 
tive engifies'on the lines of railway consticted jy the. Company 
under ‘the statutory powers given to it, and, therefore, the Compan: 
were notiliable:for daniaga caused in working the line under suc 
statutory powers, without proof of negligence. - Aelg also on. the 


` evidence that néither. in the construction of their engines, nor in 


the condition of the tailway banks, was any negligence shown on 
the part of the Company. as Ce ee ° 
Harorp v. Tag East Jupran RatwWay Comrany „i ‘a 
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REFERENCE BY SMALL CAUSE COURT TO HIGH COURT— 
Deposit ef Security for Costs—Act XX VI of 1864, s. 8.] A case 
should not be referred to the High Court by a Judge of the Small 
Cause Uourt, until security has been deposited in accordance with 
B. 8, Aot XXVI of 1864, by the party against whom the judgment 

bd has been given. If such party do not deposit the security * forth- 
with” he must be taken to submit to the gudgment of the Small 
Cause Court. 
When, however, a case was sent up without security for costs e 
being deposited, and eefore the case was heard, the plaintiffs ten- 
dered a sum as security, which the Judge refused to accept as being 
“too late, the High Court, on the sum being deposited, and it appear- 

ing that the defendans would not beeprejudiced by such a course, 

owed the onse to be heard. 


x Fogsagh v. Raamnanarn Sooxpun.., ar ae .. 180 
REFORMATION ON OLD SITE wi 219, 221 note, 268 
See Accretion. á 
. = e 
REGULATION—1806—XVII, s. 8 ses oes wie ow 87 
2 °* See Morraaas, N . 


2-18 14 —X XTX ʻi t. si App. 7 
See Guatwaut T BNURES BzeRpHook. 3° 
—— —-1819-—V ITS s. 8% cl. 2—“ Substantial Persons” -= 
Sexvice of Notice—Sygcial Leave to aimen! to “Privy Coyncil— 
Practice.]- The persons of cl, 2, s. 8, Regulation VIII of 1819, 
with regard to the notification of the sale of a patni talook for 
arrears of rent under that Regulation, that the serving peon shall 
“bring back the receipt of the defhulter.or of his manager for the 
Same or in the event of inability to procure this, the signature of 
- three substantial persons residing in the neighbourhood in attesta- 
tion of the notice having been brought and published on the spot,” 
are merely directory, and where there is proof that the notice was 
in faet served, the sale will not be vitiated by non-compliance with 
any of these provisions, e.g., as where one of the witnesses attesting 
the service of the notice turns out not to be “ substantial.” 
A respectable man, of good character, living and well known In 
á the neighbourhood, may properly be considered a “ substantial 
person,” within the meaning of cl. 2, s. 8 of the Regulation: it is 
too limited a construction of that clause to hold that the word 
* gubstantial” must be taken to mean a wealthy man, from whom 
damages. could be recovered by the patnidar supposing the attest- 
ation to be Alse. . 
. Where special leave to appeal to the Privy Council” is granted e 
upon a oa in which material mis-statements are made, objec- 
tion should be taken by the respondent by a preliminary motion to, 
rescind the leavesto appegh q at any rate before the hearing of the. 
appeal, when cdiled on, has been entered on, Where it was not . 
lest that the materinlemis-statemonts in the petition had been made * 
with an intentiog to d&eive, and. the objection to the appeal wis 
only taken at a late stage of the hearing, the Judiciat Committee 
declined to dismiss the appeal, but refused the appellant the costs 
of the appeal.e > ` ; be tee Se 
Bam Sazux Bose v. KAMINER KOOMARER DOSEB e os 394 


e] 825— XI, s. 43 i ay vee 219 
See ACCRETION. : 
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RELIEF” ayy) oon nee wee af ose vee 337 
See VENDOR AND PUROHASER. ` e 
, SUBSTANTIAL ame act ‘ a. 882 
See Revisw, APPLICATION FOR. : 
RENUNCIATION OF EXECUTORSHIP sa “ves ww» 276 
See EXECUTOR, PURCHASB BY. ' 
e - 
RESIDENOE... iss oe n aes sh we 60 
~- See War. Š 
RES JUDICATA ue A a T a e & a 450 
See Hindu Law. \ ; : 
RESTITUTION OF CONJUGAL RIGHTS, SUIT FOR... a. 298 
See Surr. § 
RESTRAINT OF TRADE® he tate 


° tes æ 76 
ee Act IX or 1872, a. 27. . . 


REWEBSIONER, LIABILITY OF, TO REPAY PURCHASER s ‘226 
See Hinou Winn. . ae 


LA 
REVIEW, APPLICATION FOB— Act VIII of 1859, 8. 377.] Where 
a party “applying for a review A judgment after the expiry of the 
period of ninety gays allowed by s. 377, Act VILI of 1859, had not, 
as required by that section, shown any just ang reasonable catse 
for not preferring his application within the prescrjped period, the 
order admitting the review. was held to have been mfproperly 
granted, and was set aside with al] subsequent proceedings’ thereon. r 
Lvonnun. Sinan v, Trenasi Buxsae ° $, ue ug 373 


RIGHT OF ACTION .... i ui T wee 254 
See Buna, Aor VI or 1868, Scuen. K. 


RULE 49 OF ORIGINAL SIDE se es w epp ll 
See PRACTICE, 


SALE FOR ARRBARS OF REVENUE- Act XI of 1859, ss. 10, 
11, & 18—Separation of Shares—Private Batwara—Rights o 
Auction- Purohasers— Suit by Purchaser at Private Sale for Posses ` 
sion of spano Share.] The proprietors of a joint mehal, the 
jama of which had been partitioned under s. 10, Act XI of 1869, 
were in possession of specific shares under a private arrangement 
among themselves, but had not obtained separation of shares unter 
8.11. Ongof the proprietors sold his share to the plaiftift, and the 
e shares of two other proprietors who made default in payment of the 
revenue were sold under s. 13, Act XI of 1859, and purchased by 
the defendants. In a suit for exclusive poasession of the share a 
purchased by the plaintiff, —Aeld, that the defendgnts acquired by 
their purchase an interest in the property as an’ undivided estate, 
and the plaintiff was not entitled as ogainss them to have exclusives 
posseasion of any specific share. . a 
Gunaabaay ER v. Kusegoo Mundut ase s 170 


——— OF PROPERTY ON WHICH THERE IS8*AsLIEN ~ 425 note 
See Mozsraaass’s LIEN, on 
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SECURITY Tor COSTS, DEPOSIT OF ea 180 
See Rerarency BY SMALL Cause Court TO Hian Cover. 
© SETTLED PROPERTY, ORDER AS TO Sis see, App. 6 
See Dissoturion or MARRIAGE. 
SHARES, SEPARATION OF £3 i we 170 
See ÑALB FOB ABRHARS oF Ravesvs. ie eS 
SMALL CAUSE COURT, LAW OF ... Pr “a we = 76 
See Acr IX o¥ 1872, 8. 27. 
SONS est ets IN ANCESTRAL TOTALE s «oe 187 
» See Howe Law. i N 
SPROIFIO PER RMANCE ... Sie ia ote we 362 
Insunoriow. . 
STATUTE 21 Gro. IG, c. 70, ss. 17 & 18 abe ats we 76 
See Acr ÎX or 1872, 8. 27. ° = 
von 24 & 25 Vior, o. 104, 8. 9... oie one we 106 
7 > See JURISDICTION. | e 
le a re see te Ne s. 15 r aie s 380 
See Supsaisrunpunca or Hiıgu Covert.” e 
L . 
ree 26 Viot., 0. 67, ag. 22 42 eee eee, ess 106 
See JURIBDICTION, ° : 
s e 
—————— 34 & 35 Vicor, o. 34 on se m a -108 
See JURISDICTION. i 
* mmm, CONSTRUOTION OF p° .... as aes ee 115 
rs See UNSETTLED Pane 
STATUTORY POWERS ite 1; 209 
See Raruway Company. See Zenar, Dorr or. 
STRIDHAN See ore ene die ots nee 235 
See Hixpu. ‘Law. 
STRIKING OFF EXECUTION PROCEEDINGS, EFFECT OF 
. [328 ; 425 note 
E Sea Arracumant, PRIORITY oy. See MORTGAGBE 8 Lin. 
“SUBSTANTIAL PERSONS” aed ee 394 


. See pro Tranon VIII oF 1819, B. 8, on. a, 
SUIT. AGAINST P PURCHASER SROM EXECUTOR "ro SET ° 


oe eee one ave 6 


* i aay on PUES BY. 
. 


———- FOR POSSËSSION oF SPECIFIC SHARH BY PUR- 
CHASER AT PRIVATE SALE eve ese we ‘tie 
See Sard ror BS or REVENUE. . 


——- RESTITUTION OF CONJUGAL RIGHTS — Form of 
Decree—Act KIII of 1859, s. 200.] Per Manxnsy, J.—In- a suit 
by a, husband for restitution of conjugal rights, a decree that “ the 
case be decreed awarding the plaintiff to take defendant as his 
married wife,” is not a proper form of decree. i 
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Tie decree may order the wife to return to ‘her husband's pro- 
tection, but such a decree is not one which can be enford@d in the 
manner provided by s. 200, Act VILL of 1869, as being an order, 
“ for the performance of a particular act.” 

Garma Ram Misrraa v, Moourra Kocum Arrran Doaoonzn 


SUPERINTENDENOE OF HIGH OOURT—24 § 26 Viot., o. 104, 


8. 15—-Circumstances disentitling Party to Relief} A party apply- 
ing to the High Court for relief under s. 15 of 24 & 25 Vict, 
©. 104, must clearly show that he has not Contributed hy his own 
conduct to his being placed in the position he finds himsel? im- 

A decree for possession with wasilat of certain lands appertaining 
to an indigo concern was obtfined in a suit Rgainst D as masager 
on behalf of G M and Co., the proprietors of e concern, 
although no member of G M and Co. was living wiin ‘the suit 
was instituted. In execution of this decree the plajntiff obtained 
possession of the lands. The executors of M, slat surviving 
member of G M and Œ., having eabeegueney azsigned the con- 
cern to A, who also took upon himself the dena-pang, the plaintiff 


298 


applied under a. 210 to execute the decree against A in respect of 


@rasilat; and two successive notices under s. 218 wêre issued to A 
to show cause why the decree should fot be executed against him. 
A being advised that the suit was a nullity, and that under no cir- 
cumstanges could execugion Be gad against him as heir or legal 
representative of any of the judgrent-dektors, neglected to appear, 
and certain property belonging to him was sold in execution of the 
decree* without opposition on his part, anf the sale having béen 
duly confirmed, the purchaser, who was also the deqee-holder, was 
put into possession. A thereupon applied to the Court éxecuting 
the decree to have the sale seteaside, and, his application being 
refused, petitioned the High Cott under s. 18 of 24 & 25 Victa 
c. 104, for the same relief. The Ligh Court, however, refused to 
interfere both upon the principle above stated, and likewise because 
the purchaser, being also the decree-holder, could not successfull 
oppose a suit by A to have the sale set aside. . 


IS THH MATTER OF THE Parrrion or Namoa Cocupana * *,,, 


TILED HUTS, RIGHT OF TENANT TO REMOVE... eee 


TITLE 


See LANDLORD AND TENANT. 


ase gee eee sa 


See Possession, DELIVERY OF. 


TRUST . ane see oes ane" ese 


-—-—- PROPERTY ... i 


See Howy Wax. 


See Acr VII or 1870, Scump. I, ch. ll. 


UNSETTLED POLLIAM— Hereditary Ténu%e—Evidence— Proprietor 
‘of Land —Bengal Code of 1798—Proprietary, Possession—-Madras 


8. XXV & XXXI of 1802—ConstruSMtion of Slulute— Hindi? 
Law—Legitimacy.| The affirmative words of, Madras Regulation 
XXV of 1802, s. 2, the preamble thereto forming no part of the 
enactment, did not either give to or take away from the former 
owners of lands not permanently assessed any rights which they 
then had. It merely vested in all zemindars an hereditary right at 
a fixed revenue upof the conclusion of the permanent assessment 
with them. ° i 

. 


